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tAt  a  judicial  election  held  on  June  7,  191 5,  Justices  Cart- 
wright,  Farmer,  Carter  and  Dunn  were  re-elected  members  of  the 
Supreme  Court,  and  Warren  W.  Duncan  was  elected  to  succeed 
Justice  Albert  Watson. 
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Rule  27.  The  call  of  the  docket  will  commence  on  Thursday 
of  the  second  week  of  the  term  and  twenty  cases  per  day  shall  be 
subject  to  call.  Abstracts  and  briefs  of  the  appellant  or  plaintiff 
in  error  must  be  filed  in  the  clerk's  office  on  or  before  twenty  days 
before  the  first  day  of  the  term  at  which  the  cause  will  stand  for 
hearing,  together  with  proof  of  service  of  copies  of  such  abstracts 
and  briefs  on  the  opposite  party  or  his  counsel,  personally  or  by 
mail,  and  in  case  either  the  abstract  or  brief  is  not  so  filed  within 
the  time  prescribed,  the  judgment  of  the  court  below  will,  on  the 
call  of  the  docket,  be  affirmed.  The  appellee  or  defendant  in  error 
shall  file  his  brief,  with  like  proof  of  service,  not  later  than  the 
first  day  of  the  term,  unless  the  time  for  filing  the  brief  of  appel- 
lant or  plaintiff  in  error  shall  be  extended,  in  which  case  he  shall 
have  twenty  days  from  the  day  on  which  the  brief  of  appellant  or 
plaintiff  in  error  is  actually  filed.  Appellant  or  plaintiff  in  error 
shall  then  have  seven  days  in  which  to  file  a  reply  brief,  with  like 
proof  of  service,  at  the  expiration  of  which  time  the  cause  will 
stand  for  decision  and  no  further  printed  arguments  will  be  re- 
ceived. Upon  good  cause  shown,  further  time  to  file  abstracts  and 
briefs  of  either  party  may  be  granted  by  said  court  in  term  time 
or  by  any  judge  thereof  in  vacation. 

Rule  33.  There  shall  be  advanced  by  the  party  filing  a  tran- 
script of  the  record  from  the  court  below  in  this  court,  at  the  time 
of  filing  the  same,  the  sum  of  ten  dollars,  and  by  the  defendant  in 
error  or  appellee,  at  the  time  he  enters  his  appearance,  the  sum 
of  five  dollars.  In  case  more  than  one  defendant  in  error  or  appel- 
lee shall  join  in  the  same  brief,  then  said  appearance  fee  of  five 
dollars  shall  serve  for  all  who  so  join.  Said  sums  shall  apply  on 
account  of  taxable  fees  to  the  clerk;  but  no  additional  advanced 
fees  shall  be  required  of  either  party,  except  as  fees  are  earned  if 
the  case  shall  be  again  docketed  on  any  motion,  petition  for  re- 
hearing or  for  any  other  purpose. 
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ARGUED  AND  DETERMINED 


IN  TBI 

Supreme  Court  op  Illinois. 


Bertie  A.  Landes,  Plaintiff  in  Error,  vs.  Bernard  S. 
Landes  et  al.  Defendants  in  Error. 

Opinion  Hied  April  22,  1915. 

•  . 

1.  Evidence — attorney  in  the  case  is  not  disqualified  to  testify. 
An  attorney  in  the  case  is  not  disqualified  to  testify,  although  the 
fact  of  his  taking  part  as  an  attorney  is  to  be  considered  on  the 
question  of  the  weight  to  be  given  to  his  testimony. 

2.  Ante-nuptial  contracts — parties  must  exercise  a  high  de- 
gree of  fairness  and  good  faith.  Parties  who  are  engaged  to  be 
married  occupy  a  confidential  relation  to  each  other  calling  for  the 
exercise  of  a  high  degree  of  fairness  and  good  faith  in  the  making 
of  an  ante-nuptial  contract 

3.  Same — what  is  not  ground  for  holding  ante-nuptial  contract 
invalid.  The  mere  fact  that  the  wife  will  not  receive  as  much 
from  her  husband's  estate  as  she  would  had  no  ante-nuptial  con- 
tract been  executed  is  not  ground  for  holding  the  contract  invalid. 

4.  Same — intended  husband  not  required  to  estimate  value  of 
real  estate.  If  the  statement  of  property  given  by  an  intended 
husband  to  his  intended  wife  gives  a  proper  and  full  description 
of  the  real  estate  owned  by  him  it  is  not  necessary  that  he  state 
its  estimated  value,  particularly  where  the  intended  wife  owns 
real  estate  in  the  same  neighborhood. 

5.  Same — when  ante-nuptial  contract  will  he  upheld.  An  ante- 
nuptial contract  will  be  upheld  where  the  evidence  shows  that  the 
parties  had  lived  in  the  same  community  and  been  intimately  ac- 
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quainted  for  years,  that  they  owned  farms  in  the  same  neighbor- 
hood, and  that  the  intended  wife,  before  signing  the  contract,  had 
in  her  possession  a  very  fair  and  full  statement  of  the  property 
owned  by  the  intended  husband  and  after  the  marriage  ratified  the 
contract  in  several  instances. 

Writ  of  Error  to  the  Circuit  Court  of  Wabash  county ; 
the  Hon.  E.  E.  Newun,  Judge,  presiding. 

Creighton  &  Thomas,  for  plaintiff  in  error. 

E.  B.  Green,  and  Fred  B.  Merrills,  for  defendants 
in  error. 

Mr.  Justice  Watson  delivered  the  opinion  of  the  court : 

This  litigation  concerns  the  estate  of  Silas  Z.  Landes, 
deceased,  and  arises  upon  a  bill  in  equity  filed  by  his  widow, 
Bertie  A.  Landes,  against  his  children,  Bernard  S.  Landes 
and  Pauline  S.  Eichhorn,  and  the  executor  of  his  will,  cer- 
tain  trustees  and  all  devisees  and  legatees  named  in  the 
will.  Prior  to  the  filing  of  the  bill  the  widow  filed  the 
statutory  renunciation  of  the  benefits  conferred  upon  her 
by  the  will  and  her  election  to  take  from  the  estate  under 
the  laws  of  the  State.  The  cause  was  heard  before  the 
chancellor  upon  an  amended  bill,  (which  will  be  referred 
to  herein  as  the  bill,)  the  answer  of  the  several  defend- 
ants, (one  of  whom,  being  a  minor,  answered  by  a  gfuardian 
ad  litem,)  and  replications  to  the  answers.  The  evidence 
was  taken  and  heard  in  open  court  and  withput  reference 
to  a  master  in  chancery,  and  a  decree  was  rendered  finding 
the  issues  for  the  defendants  and  dismissing  the  bill  for 
want  of  equity,  at  complainant's  cost.  Thereupon  this  writ 
of  error  was  caused  to  issue  out  of  this  court,  thus  bringing 
the  record  before  us  for  review. 

The  purpose  and  object  of  the  bill  here  under  consid- 
eration are  to  have  canceled  and  declared  void  a  certain 
antcrnuptial  contract  made  by  and  between  the  complainant. 
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while  her  name  was  Bertie  Carpenter,  and  Silas  Z.  Landes, 
bearing  date  July  i6,  1909,  the  execution  of  which  contract 
by  the  complainant  she  alleges  was  the  result  of  fraud  and 
deceit  practiced  upon  her  by  the  other  party  thereto,  he 
being  her  affianced  husband,  and  it  is  the  duty  of  this  court 
to  determine  whether  the  decree  of  the  circuit  court  is  jus- 
tified by  the  law  and  rests  upon  a  sound  basis  in  evidence 
that  is  both  credible  and  free  from  legal  objection. 

The  substance  of  the  ante-nuptial  contract  aforemen- 
tioned may  be  briefly  given  as  follows,  the  husband  being 
the  first  and  the  wife  the  second  party  to  the  contract: 
The  parties  have  mutually  agreed  to  marry  each  other,  pro- 
vided the  contract  shall  first  be  executed.  It  recites  the 
ownership  of  real  and  personal  property  by  each  and  the 
desire  of  each  to  adjust  and  fix  the  rights  of  the  survivor 
in  the  property  of  the  other.  The  first  party  waives  all 
right  in  the  estate  of  Bertie  Carpenter  in  case  he  should 
survive  her.  The  first  party  has  paid  the  second  party  the 
sum  of  $4300,  and  agrees  that  she  shall  receive  the  further 
sum  of  $5700,  and  no  more,  from  his  estate,  less  such 
amounts,  if  any,  as  he  may  pay  her  on  account  thereof 
before  his  death.  The  second  party  waives  her  right  of 
dower,  widow's  award  and  all  other  rights,  statutory  or 
otherwise,  in  the  estate  of  the  first  party  in  the  event  she 
shall  survive  him,  except  as  to  said  sum  of  $5700  and  ex- 
cept as  to  her  right  to  an  estate  of  homestead.  Each  party 
admits  that  each  has  been  fully  and  thoroughly  informed 
by  the  other  as  to  the  amount,  kind,  location  and  charac- 
ter of  the  real  and  personal  property  of  the  other  and  ac- 
cepts the  provision  made  for  him  or  her  in  the  property  of 
the  other,  without  regard  to  the  proportion  the  amount  to 
be  received  bears  to  the  whole  estate  of  the  one  who  shall 
first  pass  away,  mutually  covenanting  that  the  execution  of 
the  instrument  shall  equitably  estop  and  bar  each  to  ques- 
tion or  attack  the  adequacy  of  provision  made  for  the  sur- 
vivor out  of  the  estate  of  the  other.     Each  of  the  parties 
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also  agrees  to  join  in  the  execution  of  deeds  at  the  request 
of  the  other,  after  marriage. 

The  property  scheduled  in  the  contract  as  being  owned 
by  the  second  party  is  as  follows:  A  two-story  brick 
dwelling  on  Third  street,  in  Mt.  Carmel;  an  eighty-acre 
farm  near  Bellmont,  in  Wabash  county,  and  some  money 

and  personal  property  aggregating  in  value dollars. 

The  property  of  the  party  of  the  first  part  scheduled  in  the 
contract  is  as  follows:  About  five  hundred  acres  of  farm 
land  in  Wabash  county,  on  the  Wabash  river,  about  three 
miles  southwest  of  Mt.  Carmel;  a  part  of  in-lot  480  in 
Mt.  Carmel,  fronting  about  eighty  feet  on  Market  street, 
on  which  are  located  four  brick  business  buildings;  in-lot 
491  and  out-lots  148  and  150  in  Mt.  Carmel;  a  life  inter- 
est in  a  part  of  $aid  in-lot  480,  with  a  frontage  of  eighty 
feet  on  Market  street;  also  Philippine  bonds  of  the  par 
value  of  $10,000;  Illinois  Central  railroad  stock  of  the  par 
value  of  $6000;  money  loaned  and  cash  approximating 
$12,800;  bank  stock  of  the  par  value  of  $2000;  a  life  an- 
nuity of  $350;  paid-up  life  insurance  of  the  value  of  $797; 
straight  life  insurance  policies  of  $2500  on  his  own  life; 
1150  shares  of  the  capital  stock  of  an  Alaskan  development 
company  and  2300  shares  in  the  Ivanhoe  Mining  Com- 
pany, both  valueless;  household  effects,  personal  property 
on  farm,  and  other  items,  of  the  value  of  $300Q. 

The  contract  was  executed  in  duplicate  and  was  ac- 
knowledged on  July  17,  1909,  by  each  of  the  parties,  and 
they  were  united  in  marriage  on  August  4,  1909.  Silas 
Z.  Landes  was  sixty-seven  years  of  age  when  he  died,  on 
May  23,  1910.  He  had  lived  in  Mt.  Carmel  about  forty- 
five  years  continuously  and  was  well  known  there,  having 
been  congressman,  circuit  judge,  State's  attorney,  master 
in  chancery  and  county  judge.  He  was  considered,  and 
had  become,  one  of  the  wealthiest  men  in  the  city  as  well 
as  in  Wabash  county.  When,  in  March,  1909,  he  proposed 
marriage  to  Mrs.  Bertie  Carpenter,  who  was  past  fifty  years 
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of  age  and  whom  he  had  known  since  her  childhood,  he 
was  in  poor  health,  being  afflicted  with  an  enlarged  pros- 
tate gland  and  resultant  cystitis.  During  the  negotiations 
which  led  to  the  nuptial  union  between  himself  and  Mrs. 
Carpenter,  and  incidentally  to  the  execution  of  the  ante- 
nuptial contract,  he  suffered  greatly,  and  during  the  latter 
part  of  that  period  he  was  relieved  daily  of  his  urine  me- 
chanically, and  was  having  his  bladder  washed  out  daily  in 
preparation  for  an  operation  for  the  removal  of  the  gland, 
which  operation  was  performed  September  25,  1909,  at  In- 
dianapolis, resulting  in  a  fairly  good,  incomplete  recovery. 
The  evidence  shows  he  was  under  manual  treatment  for 
this  trouble  daily,  at  least  from  June  3  to  August  4,  1909, 
being  catheterized  several  times  daily,  and  being  under  the 
care  of  a  trained  nurse  from  June  8  to  within  a  few  days 
of  the  marriage.  The  complainant,  plaintiff  in  error,  was 
an  old  friend  of  Judge  Landes  and  was  the  daughter  of 
Judge  McDowell,  who  was  quite  intimate  with  him  for 
many  years  in  Mt.  Carmel  and  who  held  office  under  him 
while  Judge  Landes  was  in  Congress.  Judge  Landes  was 
executor  of  the  last  will  of  Judge  McDowell  and  as  such 
settled  up  the  estate,  and  in  that  as  well  as  in  other  matters 
served  as  the  business  adviser  of  Mrs.  Carpenter,  at  least 
during  her  widowhood.  The  plaintiff  in  error  had  one 
child,  a  daughter,  who  was  married  and  with  her  husband 
lived  in  Mt.  Carmel.  The  proof  shows  the  plaintiff  in  er- 
ror consulted  with  her  daughter  and  son-in-law,  and  also 
with  Dr.  Manley,  concerning  the  proposal  of  marriage  made 
to  her  by  Judge  Landes  in  March,  1909,  and  that  she  con- 
sulted with  attorney  Ramsey  in  the  year  1904,  in  which 
conversation  he  told  her  he  estimated  Judge  Landes'  wealth 
at  from  $100,000  to  $125,000,  and  she  told  him  she  under- 
stood from  her  father  that  he  was  worth  $200,000.  On 
September  15,  1909,  Judge  Landes  made  his  will.  It  is  not 
shown  that  his  wife  knew  of  the  will,  but  on  the  same  day 
she  received  from  him  $50  and  receipted  him  therefor  on 
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the  ante-nuptial  contract.  The  will  makes  reference  to  the 
said  contract  and  provides  for  the  prompt  payment  of  the 
actual  amount  due  thereunder.  Also  by  the  will  sjie  is 
given  the  additional  sum  of  $500  from  his  estate.  On  the 
night  of  Saturday,  May  21,  19 10,  attorney  Kolb  was  called 
to  the  Landes  residence  and  was  employed  to  draw  a  paper 
evidencing  an  ante-mortem  gift  from  Judge  Landes  to  his 
wife  of  a  few  articles  of  household  and  other  personal 
property  of  small  value  and  was  given  a  memorandum 
which  Mrs.  Landes  said  she  had  written.  In  the  presence 
of  the  parties  Kolb  wrote  some  additional  memoranda  on 
the  same  paper  and  later  prepared  and  returned  the  con- 
tract. As  drawn,  and  as  executed  by  both  of  the  parties,  it 
made  reference  to  the  $500  bequest  and  to  the  ante-nuptial 
contract,  and  by  its  closing  paragraph,  which  was  not  in  the 
memorandum  prepared  by  Mrs.  Landes,  the  ante-nuptial 
contract  "is  hereby  again  expressly  ratified  and  confirmed." 
That  paragraph  was  written  in  with  a  pen  after  Kolb  re- 
turned to  the  residence  with  the  contract  and  before  it  was 
signed.  No  one  saw  the  signing,  but  Mrs.  Landes  admit- 
ted she  signed  it  on  Sunday  afternoon.  May  22,  without 
knowing  of  the  clause  re-affirming  the  ante-nuptial  contract, 
and  the  proof  shows  she  was  in  a  highly  nervous  condi- 
tion on  that  Sunday,  having  had  a  fainting  spell  during 
the  forenoon  and  having  been  found  unconscious  on  the 
bath-room  floor.  The  will  of  Judge  Landes  was  admitted 
to  probate  and  letters  testamentary  issued  August  i,  19 10. 
On  that  day  the  executor,  the  son  of  the  testator,  went  to 
the  home  to  take  possession  of  the  personal  property  be- 
longing to  the  estate.  Some  unpleasantness  arose  between 
him  and  his  step-mother,  but  her  son-in-law  assumed  charge 
of  the  matter  for  her  and  a  few  days  later  the  goods  were 
removed  by  his  direction  and  without  remonstrance  from 
the  plaintiff  in  error.  Attorney  Risley  is  a  trustee  under 
the  Landes  will,  and  about  two  weeks  after  the  testator's 
death  Mrs.  Landes  inquired  of  him  about  the  balance  due 
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her  under  the  ante-nuptial  contract  and  as  to  whether  its 
payment  would  have  to  await  the  final  settlement  of  the 
estate,  asking  him  to  mention  the  matter  to  the  executor. 
On  August  26,  19 10,  the  plaintiff  in  error  signed  a  receipt 
at  the  bank  where  Henry  T.  Goddard,  another  trustee  un- 
der the  will,  was  employed,  acknowledging  the  receipt  from 
the  executor  of  $500  "in  part  payment  of  balance  due  me 
under  the  ante-nuptial  contract  entered  into  between  said 
deceased  and  me,  mentioned  in  said  will/'  The  plaintiff  in 
error  testified  that  she  thought  she  was  signing  a  receipt 
for  the  $500  left  her  by  the  will,  and  later  she  tendered  the 
sum,  with  interest,  to  the  executor  and  to  each  trustee,  and 
has  since  paid  the  amount  to  the  clerk  of  the  county  court 
for  the  benefit  of  the  estate. 

The  widow's  renunciation  of  the  will  was  filed  June  3, 

1910,  and  the  suit  now  before  us  was  instituted  in  October, 

191 1.  However,  a  chancery  suit  had  been  begfun  to  the 
November  term,  1910,  of  the  Wabash  circuit  court  by  the 
trustees  under  the  will  and  by  the  executor  and  others, 
making  the  widow  defendant,  and  praying  an  assignment 
of  the  homestead  estate  of  the  widow.  After  a  decree  in 
that  court  fixing  the  value  of  such  estate  the  cause  was 
brought  to  this  court  and  such  decree  was  reversed,  and 
later  that  litigation  was  terminated  by  the  entry  of  a  de- 
cree fixing  the  value  of  the  homestead  estate  of  the  plain- 
tiff in  error  at  $1000.  That  sum  was  paid  to  her  and  the 
possession  of  the  homestead  was  surrendered  by  her.  This 
cause  is  reported  in  this  court  as  Goddard  v.  Landes,  250 
111.  457.  It  is  contended  here  by  the  defendants  in  error 
that  because  of  certain  statements  made  by  the  answer  filed 
in  that  cause,  and  particularly  because  of  certain  statements 
made  in  the  brief  and  argument  there  filed  for  Mrs.  Landes, 
she  is  estopped  from  denying  the  validity  of  the  contract 
and  also  from  claiming  dower.  In  passing  upon  the  for- 
mer case  this  court  said:  "There  is  an  allegation  in  the 
bill  respecting  the  execution  of  the  ante-nuptial  contract 
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and  a  denial  thereof  in  the  appellant's  answer.  No  evi- 
dence was  introduced  by  either  party  on  this  issue  except 
the  ante-nuptial  contract.  No  relief  was  prayed  in  regard 
to  such  contract  and  there  is  no  reference  to  it  in  the  rec- 
ord. The  appellant  suggests,  both  in  her  brief  and  in  the 
oral  argument  of  her  counsel  in  this  case,  that  she  desires 
to  save  whatever  right  she  may  have  to  attack  the  validity 
of  the  ante-nuptial  contract  for  fraud  and  misrepresenta- 
tion. No  question  relating  to  the  ante-nuptial  contract  was 
involved  in  this  proceeding.  The  bill  conceded  that  the  ap- 
pellant is  entitled  to  a  homestead  in  the  premises  in  ques- 
tion, and  the  reference  to  the  ante-nuptial  contract  in  the 
bill  seems  to  have  been  merely  for  the  purpose  of  show- 
ing that  the  homestead  right  was  excepted  from  the  terms 
of  the  agreement.  No  adjudication  of  the  validity  of  the 
ante-nuptial  contract  was  necessary  or  proper  under  the  is- 
sues in  this  case."  We  now  adhere  to  that  statement,  and 
also  hold  that  no  right  of  any  party  to  that  suit  was  de- 
termined except  that  put  in  issue  by  the  pleadings  in  that 
case  and  passed  upon  by  the  court. 

In  the  case  now  before  us  the  errors  assigned  are  nine 
in  number,  but  we  shall  consider  them  under  two  general 
heads,  being,  first,  the  admission  of  improper  evidence; 
and  second,  the  dismissal  of  the  bill  for  want  of  equity. 

Complaint  is  made  of  the  admission  of  the  evidence  of 
attorney  Kolb,  who  was  counsel  for  the  defendants  in  er- 
ror and  participated  actively  in  the  trial  in  the  circuit  court 
until  he  was  called  as  a  witness,  or  shortly  before  that. 
This  court  has  held  such  conduct  may,  and  perhaps  often 
does,  affect  the  weight  to  be  given  to  the  testimony  of  the 
witness,  but  we  think  the  trial  court  was  right  in  receiving 
the  evidence  subject  to  objection  and  in  giving  it  such  credit 
as  he  thought  it  entitled  to.  {Wetzel  v.  Firebaugh,  251  111. 
190;  Bishop  V.  Hilliard,  227  id.  382.)  We  think,  also,  his 
testimony  wholly  unimportant,  for  the  signatures  and  other 
writing  of  the  plaintiff  in  error  testified  to  by  him  could 
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as  well  have  been  proven  by  others,  and  the  remainder  of 
his  statements  proves  nothing  either  vitally  or  casually  im- 
portant. 

It  is  further  contended  by  plaintiff  in  error  that  it  was 
error  to  admit  the  evidence  of  two  local  physicians  and  of 
the  operating  surgeon  concerning  the  physical  ailments  and 
sufferings  of  Judge  Landes  during  the  spring  and  summer 
of  1909  and  before  his  marriage  to  the  plaintiff  in  error. 
It  is  fairly  inferable  that  the  lady  knew  of  his  condition 
of  health  in  a  general  way,  and  it  is  clearly  important  the 
court  should  know  it,  especially  to  enable  the  court  to  judge 
of  the  righteousness  of  his  marriage  bargain,  and  particu- 
larly in  view  of  the  charge  made  and  relied  on  that  during 
the  period  of  his  pain  and  distress  it  was  a  badge  of  fraud 
that  he  consulted  competent  counsel  concerning  the  prepa- 
ration and  legal  effect  of  the  contract  here  in  question. 

The  second  head  under  which  we  choose  to  consider  the 
assignments  of  error  leads  more  directly  into  the  merits  of 
the  case.  By  the  painstaking  care  of  counsel  on  both  sides 
we  are  furnished  with  a  very  complete  list  and  summary 
of  the  authorities  on  ante-nuptial  contracts,  together  with 
luminous  arguments  on  the  facts  in  their  relation  to  the 
authorities.  It  would  serve  no  useful  purpose  to  descant 
here  upon  all  of  the  authorities  referred  to,  nor  to  attempt 
to  illumine  these  pages  with  quotations  therefrom.  It  is 
enough  that  we  cite  and  approve  a  few  which  establish  or 
confirm  the  general  principles  which  enter  into  every  con- 
tract of  this  character. 

The  relation  of  the  parties  being  confidential,  calls  for 
the  exercise  of  a  high  degree  of  fairness  and  good  faith 
on  the  part  of  each.  (Hessick  v.  Hessick,  169  111.  486; 
Taylor  v.  Taylor,  144  id.  436;  Achilles  v.  Achilles,  151 
id.  136;  Russell  v.  Russell,  129  Fed.  Rep.  434;  Kline  v. 
Kline,  57  Pa.  St.  120;  2  Beach  on  Contracts,  sec.  1300.) 
If  the  provision  for  the  wife  is  disproportionately  small, 
those  contending  for  the  validity  of  the  contract  have  the 
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burden  of  proving  knowledge  in  the  wife  of  all  facts  ma- 
terially affecting  her  rights.  {Warner  v.  Warner,  235  111. 
448;  Pierce  v.  Pierce,  71  N.  Y.  154.)  Reputation  for 
wealth  is  not  sufficient  to  charge  the  woman  with  notice  of 
the  kind  and  amount  of  the  man's  property.  (Mines  v. 
Phee,  254  111.  60.)  The  rules  governing  the  construction 
of  contracts  apply  here.  {Collins  v.  Phillips,  259  111.  405.) 
Ante-nuptial  contracts  should  be  dispensed  with  if  they  are 
to  be  held  invalid  solely  because  the  wife  does  not  receive 
as  much  as  she  would  if  there  were  no  contract.  {Stokes 
v.  Stokes,  240  111.  330.)  The  surrounding  circumstances 
and  the  ownership  by  the  parties  of  farms  in  the  same 
neighborhood  show  the  wife  reasonably  should  have  had 
knowledge  of  the  value  of  the  husband's  property.  Achil- 
les V.  Achilles,  supra;   Yarde  v.  Yarde,  187  111.  636. 

Applying  now  the  said  principles  to  the  contract  here 
involved  and  to  the  facts  surrounding  it,  we  find  that  up- 
on sure  information  imparted  to  her  by  her  father  and  by 
Ramsey,  plaintiff  in  error  knew  Judge  Landes  was  worth 
somewhere  from  $100,000  to  $200,000.  If  she  chose  to 
take  the  lowest  figure  as  correct  she  was  apparently  will- 
mg  to  make  the  bargain  for  $10,000,  a  sum  vastly  less  than 
she  would  have  received  had  she  become  his  wife  without 
a  business  arrangement.  The  estate  proved  to  be  worth 
about  $130,000,  of  which  some  $85,000  was  in  real  estate. 
Allowing  for  the  facts  that  some  of  his  personal  holdings 
were  worth  more  than  par,  that  he  had  made  some  small 
changes  in  the  identity  of  his  property,  and  that  he  had 
received  considerable  income  between  the  date  of  the  con- 
tract and  his  death,  we  conclude  he  made  a  more  detailed 
and  accurate  statement  of  his  property  to  his  intended  wife 
than  the  rules  of  law  or  equity  require.  It  will  be  observed 
that  he  listed  his  personal  property  at  its  par  or  face  value 
and  did  not  value  his  real  estate  in  the  contract.  Valua- 
tions, both  on  real  and  personal  properties,  are  but  esti- 
mates, and  Judge  Landes  was  under  no  legal  obligation  to 
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inform  his  betrothed  as  to  his  estimates  of  value,  but  he 
was  required  to,  and  we  think  did,  inform  her  substantially 
as  to  what  he  owned,  and  he  was  required  to  so  describe 
and  locate  his  property  as  to  enable  the  plaintiff  in  error, 
by  the  use  of  ordinary  means  within  easy  reach  of  every  in- 
telligent person,  to  determine  the  truth  and  accuracy  of  his 
statements.  (Taylor  v.  Taylor,  supra;  Achilles  v.  Achil- 
les, supra;  Hessick  v.  Hessick,  supra;  Yarde  v.  Yarde, 
supra.)  Having  known  Judge  Landes  well  from  her  child- 
hood; having  lived  for  many  years  in  the  same  small 
community;  having,  by  inheritance,  real  estate,  both  farm 
and  city  property,  not  remote  from  his  own;  being  well 
acquainted  among  the  professional  and  business  men  of 
Mt.  Carmel,  (one  of  the  latter  being  her  son-in-law,)  it 
would  have  been  no  difficult  matter  for  the  plaintiff  in  er- 
ror to  get  reliable  estimates  of  value  on  the  items  of  real 
and  personal  property  mentioned  in  the  contract,  a  copy 
of  which  she  seems  to  have  had  almost  three  weeks  after 
it  was  signed  and  before  the  marriage. 

We  hold,  also,  that  this  contract  was  fully  ratified  and 
confirmed  by  the  plaintiff  in  error  on  several  different  oc- 
casions after  the  marriage,  notably  (i)  when  she  wrote  a 
receipt  on  it  for  $50  on  September  15,  1909;  (2)  by  the 
execution  of  the  contract  prepared  by  Kolb  the  day  before 
her  husband's  death,  containing  the  clause  expressly  ratify- 
ing and  confirming  the  ante-nuptial  contract;  (3)  in  her 
conversation  with  trustee  Risley  about  collecting  the  bal- 
ance due,  after  her  husband's  death;  and  (4)  by  signing  a 
receipt  for  $500,  on  account  of  the  contract,  at  the  bank, 
on  August  26,  1 910. 

There  are  other  objections  to  and  criticisms  of  the  de- 
cree and  of  the  rulings  of  the  court  upon  the  admission  of 
evidence  which  we  do  not  find  it  necessary  to  consider  and 
pass  upon  in  detail,  but  from  what  is  above  said  we  have 
no  doubt  made  it  clear  that  Judge  Landes  committed  no 
fraud  atid  practiced  no  deceit  upon  the  plaintiff  in  error  in 
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order  to  induce  her  to  execute  the  contract  now  complained 
of;  that  after  her  marriage,  and  after  his  death,  she  rati- 
fied and  confirmed  the  contract  freely  and  voluntarily  and 
without  the  practice  of  fraud  or  deceit  by  anyone. 

The  decree  of  the  circuit  court  must  be,  and  is  there- 
fore,  affirmed.  ^^^^^^  affirmed. 


The  First  National  Bank  of  Lincoln,  Illinois,  Ap- 
pellant, vs,  Harry  E.  Starkly  et  al.  Appellees. 

Opinion  filed  April  22,  1915. 

1.  Pleading — no  indexible  rule  as  to  what  constitutes  fnulti" 
fariousness  can  be  laid  down.  There  is  no  settled  and  inflexible 
rule  which  determines  whether  a  pleading  is  multifarious  but  the 
question  must  be  determined  largely  by  the  circumstances  of  each 
particular  case. 

2.  Same — objection  of  multifariousness  frequently  raises  ques- 
tion of  convenience.  The  objection  of  multifariousness  frequently 
raises  merely  a  question  of  convenience  in  conducting  the  suit  and 
calls  for  the  exercise  by  the  court  of  its  discretion  as  to  whether 
the  various  causes  set  forth  in  the  bill  shall  be  tried  in  a  single 
suit  or  be  divided,  or  whether  a  defendant  who  is  a  necessary 
party  in  repect  to  some  matters  covered  by  the  bill  is  so  connected 
with  the  other  matters  involved  as  to  make  him  a  proper  party  in 
respect  to  them. 

3.  Same — tests  used  in  determining  multifariousness.  Among 
the  tests  used  in  determining  whether  a  bill  is  multifarious  are 
whether  the  bill  improperly  joins  distinct  and  independent  matters, 
thereby  confounding  them,  whether  the  causes  of  action  united  in 
the  bill  require  separate  defenses  or  separate  decrees,  or  whether 
the  bill,  fairly  construed,  shows  a  single  object  and  seeks  to  en- 
force one  common  right. 

4.  Same — a  bill  joining  different  claims  against  different  de- 
fendants may  be  multifarious.  A  bill  which  joins  different  claims 
against  different  defendants  may  be  multifarious,  since  ordinarily 
a  claim  against  two  or  more  defendants  cannot  properly  be  united 
with  a  separate  claim  against  one,  only,  and  distinct  claims  against 
two  or  more  defendants  on  individual  accounts  cannot  be  joined. 

5.  Same — when  bill  may  be  objected  to  as  multifarious.  A  bill 
may  be  objected  to  as  multifarious  if  it  alleges  a  claim  against  a 
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defendant  in  his  individual  capacity  and  another  claim  against  him 
as  an  heir,  for  the  debt  of  his  ancestor,  or  where  the  bill  joins  two 
distinct  claims — one  against  an  executor  and  one  against  the  heir. 

6.  Same — what  is  more  commonly  understood  by  term  "multi- 
fariousness."  What  is  more  commonly  understood  by  the  tenn 
"multifariousness,"  as  applied  to  a  bill,  is  where  a  party  is  able  to 
say  that  he  has  been  brought  in  as  a  defendant  upon  a  record  with 
a  large  portion  of  which  he  has  no  connection  whatever. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Logan  county;  the  Hon.  T.  M.  Harris,  Judge,  pre- 
siding. 

C.  Everett  Smith,  and  Thomas  D.  Masters,  (Har- 
din W.  Masters,  of  counsel,)  for  appellant. 

W.  A.  Covey,  for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  a  bill  filed  by  appellant,  the  First  National 
Bank  of  Lincoln,  Illinois,  against  Charles  A.  Nicholson  and 
Harry  E.  Starkey,  executors  of  the  last  will  and  testament 
of  Aaron  B.  Nicholson,  deceased,  in  their  capacity  as  ex- 
ecutors, and  also  against  Mary  B.  Nicholson  and  Albert  R. 
Nicholson,  each  in  his  individual  capacity,  to  reach  their 
distributive  interests  in  the  estate  of  said  Aaron  B.  Nich- 
olson. Charles  A.  Nicholson  was  also  joined  as  a  defend- 
ant in  his  individual  capacity.  Said  Mary  B.,  Albert  R. 
and  Charles  A.  Nicholson  filed  their  answer  to  said  bill, 
to  which  exceptions  were  filed  by  appellant.  These  excep- 
tions were  sustained,  and  said  defendants  thereupon  ob- 
tained leave  of  court  to  file  amended  answers,  the  coming 
in  of  such  amended  answers  to  await  the  decision  of  this 
court  with  respect  to  the  action  of  the  chancellor  in  sus- 
taining the  executors'  demurrer.  Said  executors  interposed 
a  general  and  special  demurrer  to  the  bill,  which,  on  a 
hearing,  was  sustained  and  the  bill  dismissed  for  want  of 
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equity.  Appellant  excepted  and  elected  to  stand  by  its  bill 
and  perfected  an  appeal  to  the  Appellate  Court  That  court 
affirmed  the  decree  of  the  circuit  court  and  granted  a  cer- 
tificate of  importance  to  this  court.  This  appeal  followed. 
The  bill  alleges  that  on  November  2,  19 12,  appellant 
obtained  a  judgment  by  confession  against  Charles  A.  and 
Albert  R.  Nicholson  for  $2612.21;  that  on  the  i6th  day 
of  November,  19 12,  appellant,  in  a  foreclosure  proceeding, 
obtained  a  deficiency  decree  against  Mary  B.  and  Charles 
A.  Nicholson  for  $6012.32,  and  execution  issued  on  both 
judgments;  that  on  October  3,  1912,  Aaron  B.  Nicholson 
departed  this  life,  testate,  his  will  being  duly  probated  in  the 
county  court  of  Logan  county,  by  which  he  bequeathed  his 
personal  property,  amounting  to  about  $30,000,  to  Mary 
B.,  Charles  A.  and  Albert  R.  Nicholson  and  five  other  per- 
sons not  parties  to  this  suit,  residuary  legatees,  share  and 
share  alike ;  that  appellee  Charles  A.  Nicholson  is  the  hus- 
band of  said  Mary  B.  Nicholson  and  a  brother  of  Albert 
R.  Nicholson,  and  that  the  appellee  Harry  E.  Starkey  is  a 
brother-in-law  of  Charles  A.  Nicholson;  that  Charles  A. 
Nicholson  and  Harry  E.  Starkey  were  named  as  executors 
of  said  will  and  letters  testamentary  have  been  issued  to 
them  as  such  by  the  said  county  court  of  Logan  county, 
and  they  have  since  been  acting  as  such  executors,  without 
bond.  The  bill  further  alleges  that  at  the  time  of  said 
Aaron  B.  Nicholson's  death,  according  to  the  land  records 
of  Logan  county,  he  was  the  owner  in  fee  of  certain  real 
estate  (describing  it)  located  in  said  city  of  Lincoln;  that 
appellant  has  been  informed  that  said  Aaron  B.  Nicholson, 
some  time  prior  to  his  death,  conveyed  said  premises  by 
deed  to  Mary  B.  Nicholson,  and  that  said  Mary  B.  Nichol- 
son, for  the  purpose  of  hindering,  delaying  and  defrauding 
appellant  in  the  collection  of  its  judgment,  has  refused  to 
file  said  deed  for  record,  and  the  appellant  does  not  know 
whether  she  took  a  life  estate  or  a  fee  in  said  property  and 
is  unable  to  ascertain  such  fact;   that  said  judgment  debt- 


Ipril/lS.]  First  Nat.  Bank  v.  Starkey.  25 

ors,  Mary  B.  and  Albert  R.  Nicholson,  have  no  property 
of  any  kind  or  description,  except  their  distributive  shares 
coming  to  them  as  legatees  under  said  will  and  other  than 
any  interest  that  said  Mary  B.  Nicholson  may  have  in  said 
real  estate;  that  said  Mary  B.  and  Albert  R.  Nicholson 
have  stated  that  they  propose  to  prevent  the  appellant  from 
satisfying  said  judgment  out  of  their  respective  distribu- 
tive shares ;  that  although  the  said  appellant  has  applied  to 
said  executors  for  information  as  to  the  amount  of  said 
distributive  shares  under  the  terms  of  said  will  and  as  to 
when  the  executors  would  apply  to  the  county  court  of 
Logan  county  for  an  order  of  distribution,  said  executors 
have  refused  to  give  appellant  such  information  or  any  in- 
formation with  respect  to  said  matters;  that  appellant  is 
without  any  remedy,  under  the  laws  of  this  State,  to  re- 
cover on  said  judgment  except  by  these  proceedings,  and 
prays  that  said  executors  may  be  required  to  give  notice 
to  the  appellant  of  the  time  when  they  shall  apply  to  said 
county  court  for  an  order  of  distribution  as  to  the  estate 
of  said  Aaron  B.  Nicholson,  and  that  they  be  required  at 
such  time  to  set  up  in  their  petition  for  distribution  said 
judgment  claims  of  appellant  against  Mary  B.  and  Albert 
R.  Nicholson  and  be  required  to  pay  to  appellant  so  much 
of  their  distributive  shares  as  may  appear  necessary  to  sat- 
isfy the  amount  of  said  judgments,  and  that  appellees  be 
restrained  from  paying  to  Mary  B.  and  Albert  R.,  either 
upon  partial  or  final  distribution,  any  part  of  said  legacies 
until  the  further  order  of  court.  The  bill  also  prays  that 
said  Mary  B.  Nicholson  be  required  to  make  full  discovery 
as  to  her  interest  in  the  real  estate  conveyed  to  her  by  said 
Aaron  B.  Nicholson  in  his  lifetime. 

One  of  the  grounds  urged  in  the  demurrer  was  that  the 
bill  is  multifarious.  To  lay  down  any  rule  universally  ap- 
plicable as  to  multifariousness,  or  to  say  what  constitutes 
multifariousness  as  an  abstract  proposition,  is,  under  the 
authorities,  utterly  impossible.    (  Story's  Eq.  PL — loth  ed. — 
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sec.  530.)  There  is  no  settled  and  inflexible  rule  as  to 
deciding  whether  a  pleading  is  multifarious.  The  question 
is  one  which  must  be  determined  largely  by  the  circum- 
stances of  each  particular  case.  (14  Ency.  of  PI.  &  Pr. 
195- )  Under  recent  decisions  it  is  frequently  held  that  the 
objection  of  multifariousness  usually  raises  merely  a  ques- 
tion of  convenience  in  conducting  the  suit,  and  calls  for 
the  decision  of  the  court  simply  upon  the  question  whether, 
in  its  discretion,  the  various  causes  set  forth  in  the  bill 
should  be  trieS  in  a  single  suit  or  should  be  divided  and 
tried  in  two  or  more  suits,  or  whether  a  defendant  who  is 
a  necessary  party  in  respect  to  some  matters  covered  by  the 
bill  is  so  connected  with  the  other  matters  involved  as  to 
make  him  a  proper  party  in  respect  to  them.  (Graves  v. 
Corbin,  132  U.  S.  571 ;  North  American  Ins.  Co.  v.  Yates, 
214  id.  272;  Story's  Eq.  PI. — loth  ed. — sec.  271,  note  a.) 
In  spite,  however,  of  the  absence  of  any  general  rule  as 
to  what  constitutes  multifariousness,  it  is  generally  held 
that  there  are  certain  principles  and  tests  by  which  that 
defect  may  be  discovered  in  any  particular  case.  By  multi- 
fariousness, says  a  noted  author,  is  meant  improperly  join- 
ing in  one  bill  distinct  and  independent  matters  and  thereby 
confounding  them.  (Story's  Eq.  PI. — loth  ed. — sec.  271.) 
This  is  one  of  the  tests  that  is  generally  applied  in  all  ju- 
risdictions. Another  test  that  is  frequently  applied  is  as 
to  whether  the  causes  of  action  united  in  the  bill  require 
separate  briefs  and  decrees  or  separate  defenses.  Another 
test  often  employed  is  whether  the  bill,  fairly'^construed, 
shows  a  single  object  and  seeks  to  enforce  one  common 
right.  (14  Ency.  of  PI.  &  Pr.  197.)  Frequently  the  ob- 
jection raised,  though  termed  multifariousness,  is,  in  fact, 
more  properly  a  misjoinder;  that  is  to  say,  the  cases  or 
claims  united  in  the  bill  are  of  so  different  a  character  that 
the  court  will  not  permit  them  to  be  litigated  in  one  record. 
It  may  be  that  the  plaintiffs  and  defendants  are  parties  to 
the  whole  of  the  transactions  which  form  the  subject  of 
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the  suit,  and  nevertheless  those  transactions  may  b^  so  dis- 
similar that  the  court  will  not  allow  them  to  be  joined  to- 
gether but  will  require  distinct  records.  But  what  is  more 
familiarly  understood  by  the  term  "multifariousness,"  as 
applied  to  a  bill,  is  where  a  party  is  able  to  say  that  he  is 
brought  as  a  defendant  upon  a  record  with  a  large  portion 
of  which  he  has  no  connection  whatever.  ( i  Daniell's  Ch. 
Pr. — 6th  Am.  ed. — *336.)  It  has  been  held  that  a  bill 
which  joined  different  claims  against  different  defendants 
was  multifarious,  for  a  claim  against  two  or  more  defend- 
ants cannot  be  properly  united  with  a  separate  claim  against 
one,  only,  and  distinct  claims  against  two  or  more  defend- 
ants on  individual  accounts  cannot  be  thus  joined.  (Keith 
V.  Keith,  143  Mass.  262;  Brewer  v.  Norcross,  17  N.  J.  Eq. 
219;  Bmans  v.  IVortman,  13  id.  205;  Swift  v.  Bckford, 
6  Paige's  Ch.  22;  i  Beach  on  Modern  Eq.  Pn  sec.  121.) 
A  bill  containing  a  claim  against  a  defendant  in  his  indi- 
vidual capacity  and  another  claim  against  him  as  an  heir, 
for  the  debt  of  his  ancestor,  may  be  objected  to  for  multi- 
fariousness. {Bryan  y,  Blythe,  4  Blackf.  249.)  So  a  bill 
is  multifarious  which  mixes  up  independent  claims  of  the 
plaintiff  in  his  own  right  with  others  as  administrator. 
(Carter  v.  Treadwell,  3  Story,  25.)  It  has  also  been  held 
that  the  bill  was  multifarious  in  joining  two  distinct 
claims,— one  against  an  executor  and  one  against  the  heir. 
Story's  Eq.  PI.  (lOth  ed.)  sec.  276. 

Tested  by  these  general  rules,  is  this  bill  multifarious? 
Under  many  of  the  authorities  it  might  well  be  argued  that 
the  bill  is  multifarious  because  it  was  attempting  to  collect 
two  distinct  claims, — one  judgment  against  Mary  B.  Nich- 
olson and  Charles  A.  Nicholson,  and  a  second  judgment,  so 
far  as  is  shown  by  this  record,  entirely  independent  of  the 
other,  against  Albert  R.  Nicholson  and  Charles  A.  Nichol- 
son. But  there  is  a  still  stronger  ground  for  arguing  that 
this  bill  is  multifarious.     It  attempts  to  discover  the  inter- 
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est  of  Mary  B.  Nicholson  in  a  certain  piece  of  real  estate 
and  to  proceed  against  her  interest,  if  any,  therein,  without 
any  allegation  that  the  executors  or  other  parties  defendant 
have  any  interest  in  said  real  estate.  Any  evidence  of  the 
interest  of  Mary  B.  Nicholson  in  said  real  estate  would  be 
entirely  foreign,  distinct  and  separate  from  the  interest  of 
any  of  the  other  defendants  in  what  is  sought  to  be  recov- 
ered herein.  If  appellant  were  allowed  to  prosecute  the  bill 
with  its  present  allegations,  none  of  the  evidence  on  this 
portion  of  the  record  would  have  any  connection  with  nor 
could  it  affect  in  any  way  the  other  defendants.  The  alle- 
gations of  the  bill  and  the  prayer  for  relief  as  against  Mary 
B.  Nicholson  in  said  real  estate  bring  this  portion  of  the 
bill  within  the  rule  laid  down  by  all  authorities  that  such 
a  bill  is  multifarious,  because  it  puts  upon  the  other  de- 
fendants the  trouble  and  costs  of  a  record  with  which  they 
have  no  connection  whatever.  The  trial  court  properly  sus- 
tained the  demurrer  and  dismissed  the  bill  on  this  ground 
alone.  If  the  bill  had  alleged  any  conspiracy  or  fraud 
against  all  of  appellees  in  attempting  to  conceal  the  interest 
of  Mary  B.  Nicholson  in  said  real  estate  a  different  situ- 
ation might  be  presented  on  this  question.  As  we  read  the 
bill,  however,  we  find  no  such  charge  therein. 

Other  grounds  are  urged  by  counsel  for  appellees  as  to 
why  the  trial  court  properly  sustained  the  demurrer  to  the 
bill.  It  was  on  one  of  these  other  grounds  that  the  Ap- 
pellate Court  affirmed  the  decree  of  the  lower  court.  In 
view  of  what  has  already  been  said,  however,  it  is  unneces- 
sary for  us  to  consider  any  of  these  other  questions. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


lpra,'15.]  DUFFIELD  V.  DUFFIELD.  29 

WiLUAM  F.  DuFFiHLD  et  al.  Appellees,  vs.  Elizabeth  L. 

DuFFiELD,  Appellant. 

Opinion  filed  April  22,  ipi§, 

1.  Deeds — rule  to  be  applied  in  construing  deeds.  The  nature 
and  quantity  of  the  interest  granted  by  a  deed  are  always  to  be 
ascertained  by  the  instrument  itself  and  are  to  be  determined  as  a 
matter  of  law,  and  the  intention  is  that  which  is  apparent  and 
manifest  in  the  instrument  itself. 

2.  Same — in  deeds  the  grantors  are  presumed  to  intend  what 
their  words  import.  In  deeds  the  grantors  are  presumed  to  intend 
what  their  words  import,  and  the  same  license  of  construction  per- 
mitted in  the  case  of  wills  is  not  allowed. 

3.  Same — effect  of  section  6  of  the  Conveyances  act.  By  sec- 
tion 6  of  the  Conveyances  act  estates  in  fee  tail  were  abolished, 
and  the  only  use  now  made  of  the  rule  concerning  such  estates 
is  for  the  purpose  of  determining  whether  a  devisee,  grantee  or 
donee  would  have  become  seized  in  fee  tail  at  common  law. 

4.  Same — when  deed  does  not  purport  to  grant  a  future  estate. 
A  deed  naming  "Henry  T.  Duffield  and  the  heirs  of  his  body, 
grantee,"  and  by  which  the  grantor  "grants,  bargains,  sells  and 
conveys  unto  said  grantee**  certain  described  lands,  there  being  no 
habendum  clause,  does  not  purport  to  grant  a  future  estate  or  a 
life  estate  to  the  said  Duffield  with  remainder  to  the  heirs  of  his 
body,  but  purports  to  grant  an  immediate  estate  in  possession. 

5.  Same — requisites  of  a  deed  granting  an  immediate  estate  in 
possession.  The  requisites  of  a  deed  purporting  to  grant  an  im- 
mediate estate  in  possession  are,  that  there  be  persons  able  to 
contract  and  be  contracted  with  for  the  purposes  intended  by  the 
deed,  that  there  be  a  grantor,  a  grantee  and  a  thing  granted. 

6.  Same — it  is  essential  that  grantee  be  in  being  at  time  of  the 
conveyance.  It  is  essential  to  a  deed  purporting  to  convey  an  im- 
mediate -estate  in  possession  that  there  be  a  person,  natural  or 
artificial,  capable  of  taking  a  title  at  the  time  of  the  conveyance, 
and  it  necessarily  follows  that  linking  the  heirs  of  the  body  with 
the  living  person  renders  the  deed  void  as  to  them,  {^tna  Life 
Ins.  Co.  V.  Hoppin,  249  111.  406,  approved.) 

7.  Same — what  portions  of  a  deed  are  operative  to  define  and 
limit  the  estate.  The  portions  of  a  deed  operative  to  define  and 
limit  the  estate  are  the  granting  clause  and  the  habendum. 

8.  Same — when  a  deed  does  not  create  a  future  estate  in  the 
heirs  of  the  body  of  the  named  grantee.  Where  a  deed  purport- 
ing to  convey  an  immediate  estate  in  possession,  and  in  which 
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there  is  no  habendum,  is  made  from  the  grantor  to  his  son  "and 
the  heirs  of  his  body,  grantee,"  but  there  are  no  persons  in  being 
answering  the  description  of  heirs  of  the  body  of  the  son,  even  if 
the  term  "heirs  of  the  body"  could  be  regarded  as  meaning  "chil- 
dren," no  future  estate  is  created  but  the  title  passes  to  the  son. 

Appkal  from  the  Circuit  Court  of  Pike  county;  the 
Hon.  Albert  Akers,  Judge,  presiding. 

Anderson  &  Matthews,  for  appellant. 

WiLUAMs  &  WiixiAMS,  for  appellees. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

James  M.  Duffield  owned  lands  in  Pike  county  and  had 
three  sons, — Henry  T.  Duffield,  John  J.  Duffield  and  Wil- 
liam F.  Duffield.  On  March  28,  1894,  he  divided  the  lands 
among  his  sons  and  made  deeds  to  them  severally,  which 
were  identical  except  as  to  the  name  of  the  grantee  and 
the  description  of  the  lands,  conveying  80  acres  to  Henry. 
T.  Duffield,  120  acres  to  John  J.  Duffield  and  the  same 
number  of  acres  to  William  F.  Duffield.  The  deed  to 
Henry  T.  Duffield  was  as  follows : 

"This  indenture,  made  this  28th  day  of  March,  A.  D.  1894,  be- 
tween James  M.  Duffield,  (a  widower,)  of  the  county  of  Pike  and 
State  of  Illinois,  grantor,  and  Henry  T.  Duffield  (a  son  of  said 
grantor)  and  the  heirs  of  his  body,  grantee: 

"Witnesseth:  That  the  said  grantor,  in  consideration  of  natu- 
ral love  and  affection  and  the  conditions  hereinafter  stated,  condi- 
tionally grants,  bargains,  sells  and  conveys  unto  the  saicf  grantee 
the  following  described  real  estate,  to-wit:     [Describing  it.] 

"First,  that  said  grantee  pay  to  said  grantor  on  the  first  day 
of  March,  A.  D.  1895,  the  sum  of  $120,  and  pay  to  such  grantor 
a  like  sum  of  money  at  the  expiration  of  each  year  thereafter 
during  the  natural  life  of  said  grantor,  and  also  that  said  grantee 
pay  all  taxes  assessed  against  said  lands  ten  days  before  the  sale 
of  said  lands  for  delinquent  taxes  in  Pike  county  each  year  after 
the  date  of  this  conveyance,  during  the  natural  life  of  the  grantor. 
The  said  grantee  shall  farm  said  lands  in  a  good  and  husbandlike 
manner  during  the  natural  life  of  said  grantor,  and  the  said  gran- 
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tee  by  accepting  this  deed  accepts  the  conditions  herein  imposed 
and  consents  and  agrees  to  perform  the  conditions  herein  con- 
tained, and  that  upon  a  failure  so  to  do  will  quit  and  surrender 
up  the  possession  of  said  lands  to  said  grantor.  The  said  grantor 
further  covenants  that  if  the  grantee  herein  shall  comply  with  the 
conditions  herein  named,  then  at  the  death  of  said  grantor  the  said 
conditional  grant,  bargain  and  sale  herein  shall  and  will  become 
an  unconditional  and  absolute  conveyance  of  said  lands.  If  the 
said  conditions  providing  for  the  annual  payments  and  for  taxes 
are  not  complied  with,  then  and  in  such  case  six  months  after  de- 
mand shall  have  been  made  by  said  grantor,  (said  demand  to  be 
in  writing,)  and  because  of  such  failure,  the  said  grantor  shall 
have  the  unconditional  right  to  declare  this  conveyance  null  and 
void  and  may  re-enter  said  real  estate  and  premises  and  take  pos- 
session thereof,  including  the  release  of  homestead  and  exemption 
rights." 

Henry  T.  Duflfield  took  possession  of  the  lands  de- 
scribed in  the  deed  to  him  and  remained  in  possession 
until  the  death  of  his  father,  which  occurred  on  March  3, 
1896,  and  the  deed,  by  its  terms,  then  became  absolute. 
He  continued  in  possession  of  the  lands  until  his  death, 
on  December  14,  1913.  He  never  had  any  children  born 
to  him,  and  left  a  last  will  and  testament  giving  all  his 
property,  real  and  personal,  to  his  widow,  Elizabeth  L. 
Ehiffield,  who  was  made  the  executrix  of  his  will.  The 
will  was  admitted  to  probate  and  Elizabeth  L.  Duffield 
qualified  as  executrix.  On  January  27,  191 4,  William  F. 
Duffield  and  John  J.  Duffield  filed  their  bill  in  this  case  in 
the  circuit  court  of  Pike  county  praying  for  partition  of 
the  lands  described  in  said  deed.  Elizabeth  L.  Duffield  was 
made  a  defendant  in  her  own  right  and  as  executrix  of  the 
will.  She  did  not  answer  in  her  capacity  as  executrix  and 
the  bill  was  taken  as  confessed  by  her  as  executrix,  but  she 
answered  in  her  own  right,  claiming  to  be  the  owner  in 
fee  of  the  lands.  The  issue  was  referred  to  the  master  in 
chancery  to  take  and  report  the  evidence,  which  he  did. 
The  chancellor,  upon  a  consideration  of  the  evidence  so 
taken,  entered  a  decree  finding  the  facts  as  above  stated, 
and  finding,  as  matters  of  law,  that  by  virtue  of  the  deed 
Henry  T.  Duffield  became  vested  with  a  life  estate  until 
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the  death  of  his  father,  James  M.  Duffield;  that  upon  the 
death  of  his  father  he  and  the  complainants,  William  F. 
Duffield  and  John  J.  Duffield,  became  seized,  as  heirs-at- 
law  of  their  father,  of  an  undivided  one-third  part,  subject 
to  the  life  estate  of  Henry  T.  Duffield;  that  on  the  termi- 
nation of  the  life  estate  of  Henry  T.  Duffield  by  his  death, 
his  one-third  interest  passed  to  the  defendant,  Elizabeth  L. 
Duffield,  by  virtue  of  his  last  will  and  testament ;  and  that 
the  complainants  and  defendant  thereby  became  seized  in 
fee,  as  tenants  in  common,  each  of  an  undivided  one-third 
part  of  the  lands.     Partition  was  decreed  accordingly. 

The  theory  of  counsel  for  the  complainants,  adopted 
by  the  chancellor,  was,  that  the  deed  gave  a  life  estate  to 
Henry  T.  Duffield  with  a  contingent  remainder  to  the  heirs 
of  his  body,  and  a  reversion  in  fee  remaining  in  the  gran- 
tor until  his  death  and  then  descending  to  his  heirs,  and 
there  being  no  heirs  of  the  body  of  Henry  T.  Duffield  and 
the  contingency  being  thereby  forever  removed,  the  com- 
plainants and  defendant  became  vested  with  a  fee  simple 
title  to  the  lands. 

The  decree  can  only  be  affirmed  if  the  deed  was  opera- 
tive, as  a  matter  of  law,  to  convey  a  life  estate  to  Henry 
T.  Duffield  with  a  remainder  to  the  heirs  of  his  body.  If 
it  had  that  effect  the  remainder  was  contingent,  because 
he  had  no  child,  and  the  whole  estate  not  being  granted,  a 
reversion  remained  in  the  grantor  expectant  upon  the  fail- 
ure of  issue,  and  as  there  were  no  heirs  of  his  body  to  take 
the  remainder  it  descended  to  his  heirs-at-law.  The  rule  to 
be  applied  was  stated  in  Lehndorf  v.  Cope,  122  111.  317,  that 
the  nature  and  quantity  of  the  interest  granted  by  a  deed 
are  always  to  be  ascertained  by  the  instrument  itself  and 
are  to  be  determined  as  a  matter  of  law,  and  the  intention 
is  that  which  is  apparent  and  manifest  in  the  instrument 
itself.  That  rule  had  been  previously  adopted  in  Baulos  v. 
Ash,  19  111.  187,  where  the  court  found  it  probable  that  the 
object  of  the  deed  was  to  vest  title  in  Horace  F.  Ash  in 
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trust,  to  the  use  of  Amanda  V.  Ash  during  her  life  with 
remainder  to  the  use  of  her  children,  but  if  that  was  the 
purpose  it  failed  for  want  of  a  conveyance  having  that 
legal  effect.  The  facts  in  that  case  showed  conclusively 
that  the  intention  was  what  the  court  thought  probable,  but 
the  deed  was  construed  according  to  the  legal  effect  of  the 
words  employed  in  it.  In  the  case  of  a  will  that  intention 
might  have  been  enforced,  because  greater  latitude  is  given 
in  the  construction  of  wills  than  in  deeds,  and  the  court, 
looking  to  the  whole  will,  may  find  and  effectuate  the  in- 
tent. {Butler  V.  Huestis,  68  111.  594.)  The  rule  applied 
to  wills,  although  for  some  time  subject  to  much  protest, 
has  become  firmly  established  in  the  law.  (  Wallace  v.  No- 
land,  246  111.  535;  Barnett  v.  Barnett,  117  Md.  265;  Ann. 
Cas.  191 3^,  1284.)  In  deeds,  however,  grantors  are  pre- 
sumed to  intend  what  their  words  import  and  the  same 
license  of  construction  permitted  in  the  case  of  wills  is  not 
?.Uowed. 

The  power  to  limit  a  future  estate  by  deed  has  been 
recognized,  (Abbott  v.  Abbott,  189  111.  488;  Stoller  v. 
Doyle,  257  id.  369;)  but  in  this  deed  there  are  no  words 
of  futurity,*  and  it  purports  to  grant  a  present  estate  in 
possession  to  a  certain  grantee  upon  conditions  subsequent 
which  are  of  no  importance  now,  and  the  grantee  to  whom 
such  present  estate  is  granted  is  named  as  Henry  T.  Duf- 
field  and  the  heirs  of  his  body.  The  deed  does  not  purport 
to  convey  a  life  estate  to  Henry  T.  Duffield  with  remainder 
to  the  heirs  of  his  body,  which  by  the  rule  in  Shelley's  case 
would  have  given  him  an  estate  tail  but  which  the  sixth 
section  of  our  Conveyance  act  would  turn  back  into  a  life 
estate  with  remainder  in  fee  to  the  heirs  of  his  body.  That 
section  provides  that  where  by  the  common  law  any  person 
or  persons  might  become  seized  in  fee  tail,  such  person  or 
persons,  instead  of  being  or  becoming  seized  in  fee  tail, 
shall  be  deemed  and  adjudged  to  be  and  become  seized  for 
his  or  her  natural  life,  only,  and  the  remainder  shall  pass 
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in  fee  simple  absolute  to  the  person  or  persons  to  whom 
the  estate  tail  would  on  the  death  of  the  first  grantee,  devi- 
see or  donee  in  tail  first  pass  by  virtue  of  the  devise,  gift, 
grant  or  conveyance.  By  that  section  estates  in  fee  tail 
were  abolished,  and  the  only  use  now  made  of  the  rule 
concerning  such  estates  is  for  the  purpose  of  determining 
whether  a  devisee,  grantee  or  donee  would  have  become 
seized  in  fee  tail  at  the  common  law.  As  the  deed  did 
not,  in  terms,  purport  to  grant  a  future  estate,  the  question 
of  construction  involved  is  whether  it  granted  to  Henry 
T.  Duffield  an  estate  limited  to  a  particular  class  of  heirs, 
which  would  have  been  a  fee  tail  at  the  common  law  and 
which  our  statute  on  entails  converted  into  an  estate  for 
life  wuth  remainder  to  his  bodily  heirs,  contingent  upon 
birth  of  issue. 

In  construing  a  deed  the  portions  operative  to  define 
and  limit  the  estate  granted  are  the  granting  clause  and 
the  habendum.  (Morton  v.  Babb,  251  111.  488.)  In  this 
deed  there  was  no  habendum  limiting  or  defining  the  estate 
granted,  and  neither  were  there  any  words  in  the  granting 
clause  importing  a  conveyance  to  Henry  T.  Duffield  limited 
to  the  heirs  of  his  body.  It  named  him  and  the  heirs  of 
his  body  as  the  grantee  of  the  estate  conveyed  and  pur- 
ported to  convey  to  said  grantee  an  immediate  estate  in 
possession.  The  requisites  of  such  a  deed  are  that  there 
be  persons  able  to  contract  with  for  the  purpose  intended 
by  the  deed,  so  that  in  every  grant  there  must  be  a  grantee, 
a  grantor  and  a  thing  granted.  (2  Blackstone's  Com.  96.) 
The  parties  must  be  competent  to  contract  and  be  truly 
and  sufficiently  described,  and  otherwise  the  deed  is  void. 
(4  Kent's  Com.  462.)  It  is  essential  that  the  grantee  be 
a  person,  natural  or  artificial,  capable  of  taking  a  title  at 
the  time  of  the  conveyance,  and  this  rule  is  elementary. 
(Lillard  v.  Ruckers,  9  Yerg.  64;  Weihl  v.  Robertson,  97 
Tenn.  458;  Douthitt  v.  Stinson,  63  Mo.  268;  Harriman 
v.  Soiitham,  16  Ind.  190;   Russell  v.  Topping,  5  McLean, 
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194;  David  V.  Williamsburg  City  Fire  Ins.  Co.  83  N.  Y. 
265;  United  States  v.  Southern  Colorado  Coal  Co.  18  Fed. 
Rep.  273;  Thomas  v.  Marshfield,  10  Pick.  364;  Hunter  v. 
Watson,  12  Cal.  363;  Jackson  v.  Corey,  8  Johns.  385; 
10  Ann.  Cas.  97,  note;  9  Am.  &  Eng.  Ency.  of  Law, — 
2d  ed. — 131.)  A  living  person  has  no  heirs,  and  therefore 
a  deed  made  to  heirs  of  a  living  person  without  specifying 
the  names  of  the  heirs,  so  called,  describes  no  one  as  gran- 
tee and  the  deed  is  void.    Devlin  on  Deeds,  sec.  184. 

This  court  has  been  called  upon,  from  time  to  time,  to 
construe  deeds  made  to  heirs  or  persons  having  no  exist- 
ence and  has  uniformly  adopted  and  followed  the  rule 
above  stated.  In  Baulos  v.  Ash,  supra,  the  deed  described 
the  party  of  the  second  part  as  "Amanda  V.  Ash  and  the 
heirs  of  her  body,  through  Horace  F.  Ash,  her  trustee  and 
agent."  The  granting  clause,  which  was  operative  to  con- 
vey the  estate,  was  "to  said  party  of  the  second  part,  her 
heirs  and  assigns,"  and  the  habendum  was  "to  the  only 
proper  use  and  benefit  of  Amanda  V.  Ash  and  the  heirs  of 
her  body,  through  Horace  F.  Ash,  her  trustee,  and  who 
holds  said  land  in  trust  only  for  the  said  Amanda  V.  Ash, 
the  said  party  of  the  second  part,  her  heirs  and  assigns  for- 
ever." The  court  decided  two  questions,  and  held,  first, 
that  the  words  "heirs  of  her  body,"  in  the  description  of 
the  parties,  could  not  control  the  granting  part;  and  sec- 
ond, that  the  liabendum  could  not  destroy  the  effect  of 
the  grant  and  make  another  the  grantee,  which,  as  before 
stated,  was  contrary  to  an  apparent  intention  not  expressed 
in  the  words  of  the  deed. 

In  Cooper  v.  Cooper,  76  111.  57,  the  deed  construed 
named  William  Cooper,  Sarah  Ann  Cooper  and  the  heirs 
of  her  natural  body  of  the  second  part,  and  the  granting 
clause  was  unto  the  said  party  of  the  second  part,  their 
heirs  and  assigns,  with  a  similar  habendum.  That  deed 
was  exactly  like  this  one  in  the  description  of  the  grantees 
and  a  grant  to  them  in  the  granting  clause.     The  court 
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said  the  living  have  no  heirs,  and  there  was  an  attempt  to 
convey  an  interest  to  persons  not  then  in  being  and  who 
might  never  be.  There  was  full  consideration  of  the  ques- 
tion, and  it  was  held  that  the  words  **heirs  of  her  natural 
body"  were  inoperative. 

In  Faloon  v.  Simsfiauser,  130  111.  649,  there  was  a  deed 
to  Hannah  Simshauser  and  her  children.  The  court  de- 
cided that  she  and  her  children  living  at  the  time  the  deed 
was  executed  took  title  as  tenants  in  common,  but  Clar- 
ence Simshauser,  who  was  bom  three  years  afterward,  took 
nothing  by  the  deed,  because,  in  case  of  a  grant  of  an  im- 
mediate estate  in  possession,  the  grantee  must  be  in  be- 
ing,^-citing  Hulick  v.  Scovil,  4  Gilm.  159,  Miller  v.  Chit- 
tenden, 2  Iowa,  268,  and  Tiedeman  on  Real  Prop.  sec.  797. 

In  Seymour  v.  Bowles,  172  111.  521,  there  was  a  statu- 
tory warranty  deed  to  Susan  Bowles  and  her  minor  heirs, 
and  in  case  of  the  death  of  either  of  the  heirs  without  is- 
sue the  property  was  to  revert  back  to  the  surviving  heirs. 
The  court  said  that  if  the  word  "heirs"  should  be  given  its 
technical  meaning  no  extended  argument  was  necessary  to 
show  that  it  must  be  rejected  as  without  force  or  meaning, 
and  Susan  Bowles  being  alive  could  have  no  minor  heirs, 
but  the  court  concluded  that  by  "minor  heirs"  was  meant 
minor  children,  and  inasmuch  as  the  deed  fixed  a  future 
period  for  the  vesting  of  title  in  the  children,  she  had  a 
life  estate  with  remainder  to  her  minor  children  who  should 
survive  her,  or  if  any  of  them  should  then  be  dead  leaving 
issue,  to  such  issue. 

In  Morris  v.  Caudle,  178  111.  9,  a  deed  conveyed  lands 
to  Isham  E.  Caudle  and  his  own  brothers  and  sisters,  and 
it  was  held  that  his  sister  Amy  E.  Caudle  took  no  title  by 
it  because  not  in  existence  at  the  time  it  was  executed, — 
citing  Faloon  v.  Simshauser,  supra,  and  quoting  from  Tiede- 
man on  Real  Property. 

In  Miller  v.  McAlister,  197  111.  y2y  it  was  held  that  a 
deed  to  Mary  Elizabeth  McAlister  and  her  children,  bom 
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and  to  be  born,  passed  title  to  her  and  such  children  as 
were  in  existence  at  the  time  the  deed  was  executed,  as 
tenants  in  common,  but  children  bom  after  the  execution 
of  the  deed  took  nothing.  If  there  had  been  children  of 
Henry  T.  Duffield  when  the  deed  was  made  and  the  words 
"heirs  of  his  body"  could  be  regarded  as  meaning  children, 
he  and  the  children  would  have  taken  title  as  grantees  as 
tenants  in  common.  .  But  there  were  no  children. 

In  Sayer  v.  Humphrey,  216  111.  426,  it  was  held  that  an 
assignment  of  a  person's  interest  in  his  father's  estate  to 
the  heirs  and  executors  of  said  estate,  made  during  the 
lifetime  of  the  father,  was  null  and  void  because  there  were 
no  persons  in  being  answering  the  description  of  heirs  and 
executors  to  receive  the  estate,  and,  as  we  have  already 
seen,  if  one  grantee  is  in  being  and  capable  of  receiving 
the  estate  he  will  take  the  whole  title  and  a  description  of 
persons  not  in  being  will  be  rejected.  The  same  rule  was 
applied  in  the  case  of  Johnson  v.  Northern  Trust  Co,  265 
111.  263,  to  the  assignment  by  Herman  H.  Kohlsaat  of  a 
leasehold  estate  to  the  Merrimac  Building  Company  be- 
cause there  was  no  grantee  capable  of  taking  the  estate 
and  the  title  remained  in  Kohlsaat  in  spite  of  his  attempted 
conveyance. 

In  ^tna  Life  Ins.  Co.  v.  Hoppin,  249  111.  406,  it  was 
said  to  be  a  general  rule  that  a  conveyance  of  a  present 
estate  to  the  heirs  of  the  body  of  a  living  person  is  void 
for  uncertainty,  because  those  who  will  take  as  heirs  can 
not  be  known  until  the  person's  death.  It  necessarily  fol- 
lows that  linking  the  heirs  of  the  body  with  the  living  per- 
son renders  the  deed  void  as  to  them. 

In  the  recent  case  of  Dick  v.  Richer,  222  111.  413,  the 
grant  was  to  the  grantor's  daughter  and  the  children  of  her 
body  begotten,  for  and  during  her  natural  life,  and  after 
her  death  to  the  use.  of  the  children  in  fee  tail  forever. 
When  the  deed  was  made  the  grantee  had  one  child  five 
months  old,  and  subsequently  a  son  was  bom,  who  died 
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in  his  mother's  lifetime,  an  infant  and  without  children. 
The  daughter  living  when  the  deed  was  made  survived  her 
mother,  and  the  court  affirmed  a  decree  finding  that  the 
daughter  had  a  fee  simple  title.  The  court  stated  and  in- 
dorsed the  rule  of  Morris  v.  Caudle,  supra,  and  Miller  v. 
McAlister,  supra,  and  held  that  if  the  habendum  did  not 
limit  or  define  the  estate  granted,  Eliza  J.  Williams  and  her 
daughter  would  take  an  estate  in  fee  because  the  daughter 
was  the  only  child  in  being  at  the  time  the  deed  was  de- 
livered, and  a  grantee  must  be  in  existence  in  order  that  a 
present  title  in  possession  may  pass.  It  was  held  that  the 
words  "children  of  her  body"  were  used  in  the  sense  of 
heirs  of  the  body,  being  the  same  persons,  and  that  the 
grantee  took  an  estate  for  life  and  the  daughter  the  remain- 
der in  fee  simple. 

These  decisions  have  settled  the  law  in  this  State  be- 
yond controversy,  that  if  a  deed  purports  to  grant  a  pres- 
ent estate  in  possession  to  a  certain  grantee  or  grantees, 
and  the  grantee  or  any  of  the  grantees  are  not  in  being 
when  the  deed  is  executed,  no  title  passes  to  him  or  them, 
and  that  heirs  or  heirs  of  the  body  of  a  living  person  come 
under  that  rule.  In  this  case  there  was  an  attempted  con- 
veyance of  a  present  estate  in  possession  to  Henry  T.  Duf- 
field  and  the  heirs  of  his  body,  and  the  granting  clause  did 
not  purport  to  convey  to  him  an  estate  limited  to  the  heirs 
of  his  body.  The  stability  of  titles  requires  that  the  rule 
should  not  be  changed  by  the  court. 

There  have  been  cases  where  deeds  and  wills  have  been 
construed  and  it  has  been  held  that  they  would  have  created 
estates  in  fee  tail  upon  which  our  statute  on  entails  oper- 
ated, but  none  of  them  come  within  the  class  of  cases 
before  referred  to.  In  Frazer  v.  Supervisors  of  Peoria 
County,  74  111.  282,  there  was  a  deed  to  Harriet  W.  Moss, 
with  habendum  **to  have  and  to  hold  the  said  premises, 
with  the  appurtenances,  unto  the  said  party  of  the  second 
part,  her  heirs  of  her  body  forever."     It  was  held  that  by 
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virtue  of  the  rule  in  Shelley's  case  the  deed  would  have 
given  the  grantee  a  fee  tail,  and  by  the  sixth  section  of  the 
Conveyance  act  her  estate  was  turned  into  a  life  estate  with 
remainder  in  fee  simple  to  the  heirs  of  her  body.  In  Lehn- 
dorf  V.  Cope,  supra,  a  deed  in  statutory  form  conveyed  and 
warranted  lands  to  Maria  Anna  Lehndorf  and  her  heirs  by 
her  present  husband,  Henry  Lehndorf.  There  was  no  hab- 
endutn,  and  it  was  held  that  the  grant  was  the  same  as 
an  estate  to  A  for  life  with  remainder  to  the  heirs  of  his 
body,  which  would  create  an  estate  tail  upon  which  the 
statute  on  entails  would  operate.  In  Kyner  v.  Boll,  182 
111.  171,  the  deed  granted  the  premises  to  Jennie  Kyner, 
her  bodily  heirs  and  assigns.  Both  the  grant  and  the  hab- 
endum were  to  the  grantee  and  her  bodily  heirs,  which 
would  have  created  an  estate  in  fee  tail  at  the  common  law 
and  by  the  statute  became  a  life  estate  with  remainder  to 
the  bodily  heirs.  In  Atherton  v.  Roche,  192  111.  252,  the 
party  of  the  second  part  was  described  as  Margaret  E.  and 
Byron  J.  Atherton.  The  granting  clause  was  to  them  and 
their  bodily  heirs  forever,  and  the  habendum  was  to  the 
party  of  the  second  part  and  their  bodily  heirs  forever,  so 
that  section  6  of  the  Conveyance  act  created  a  life  estate 
in  the  grantees  with  remainder  in  fee  to  the  bodily  heirs. 
In  Blair  v.  Vanblarcum,  71  111.  290,  there  was  a  devise 
to  Mary  Gamble  and  to  the  heirs  of  her  body,  with  a  limi- 
tation over,  in  default  of  issue,  to  the  testator's  brothers 
and  sisters  and  their  heirs  and  assigns.  It  was  held  that 
under  section  6  of  the  Conveyance  act  the  devisee  took  a 
life  estate  with  remainder  in  fee  to  the  heirs  of  her  body. 
In  Summers  v.  Smith,  127  111.  645,  the  devise  was  to 
Martha  Ann  Smith  during  her  natural  life  with  remainder 
to  the  son  of  the  testator,  and  in  case  the  son  should  die 
without  heirs  of  his  body  the  real  estate  was  to  go  to  his 
surviving  brother  or  brothers.  In  Letins  v.  Pleasants,  143 
111.  271,  the  testator  devised  lands  to  his  widow  and  the 
heirs  of  her  body,  which  would  at  common  law  have  ere- 
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ated  an  estate  tail  general,  and  it  was  held  that  under  our 
statute  on  entails  the  devisee  took  a  life  estate  with  remain- 
der in  fee  to  the  heirs  of  her  body,  leaving  the  reversion  in 
case  of  the  failure  of  issue  in  the  heirs-at-law  of  the  de- 
visor. In  Anderson  v.  Anderson,  191  111.  100,  there  was  a 
devise  which  was  construed  to  pass  a  life  estate  to  the  hus- 
band of  the  testatrix  with  remainder  in  fee  to  the  heirs  of 
the  bodies  of  the  devisee  and  the  testatrix.  In  Peterson  v. 
Jackson,  196  111.  40,  there  was  a  devise  to  the  testator's 
four  children,  to  them  only  and  the  heirs  of  their  bodies, 
share  and  share  alike.  By  that  devise  the  devisees  at  com- 
mon law  would  have  been  seized  in  fee  tail  and  the  statute 
applied.  In  Turner  v.  Hause,  199  111.  464,  the  devise  was 
to  the  testator's  son,  to  descend  to  his  bodily  heirs,  and  in 
case  of  none,  to  his  brothers  and  sisters,  on  the  same  prin- 
ciples as  a  devise  to  his  brother.  It  was  held  that  the  stat- 
ute on  entails  applied. 

It  will  be  seen  that  none  of  the  cases  conflict  with  the 
established  rule  concerning  the  construction  of  deeds,  and 
there  is  nothing  in  any  of  them  which  upholds  the  position 
that  the  deed  in  this  case  granted  an  estate  to  Henry  T. 
Duffield,  limited  to  the  heirs  of  his  body,  upon  which  the 
sixth  section  of  the  Conveyance  act  would  operate.  The 
grant  was  of  a  present  estate  in  possession  to  him  and  to 
supposed  persons  having  no  existence,  and  the  deed  vested 
the  title  in  him. 

The  chancellor  erred  in  the  construction  of  the  deed, 
and  the  decree  is  reversed  and  the  cause  is  remanded,  with 
directions  to  dismiss  the  bill. 

Reversed  and  remanded,  with  directions. 
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Sponger  S.  Chamberun,  Appellee,  vs.  Charles  H.  San- 
ders et  al.  Appellants. 

Opinion  filed  April  22,  1^15, 

1.  Deeds — when  a  contract  and  deed  made  in  consideration  of 
furnishing  a  home  will  not  be  set  aside.  A  contract  and  deed  based 
upon  an  agreement  by  the  grantee  to  furnish  the  grantor  with  a 
home  will  be  rescinded  and  set  aside  in  equity  only  when  such 
facts  are  shown  as  will  warrant  the  presumption  that  the  contract 
was  entered  into  and  the  deed  procured  with  fraudulent  intent  on 
the  part  of  the  grantee  not  to  carry  out  the  contract. 

2.  Same — what  does  not  justify  presumption  that  grantee  did 
not  intend  to  carry  out  contract,  A  presumption  that  the  grantee 
did  not  intend  to  carry  out  his  contract  to  furnish  the  grantor  with 
a  home  does  not  arise  from  the  fact  that  the  grantee,  after  furnish- 
ing the  grantor  with  a  home  for  nearly  twenty  years,  finally  evicted 
him  because  his  habitual  intoxication  and  filthy  habits  made  his 
presence  intolerable  to  the  grantee  and  his  family. 

3.  Same — want  of  consideration  is  not  ground  for  setting  aside 
an  instrument  under  seal.  Want  of  consideration  is  not,  of  itself, 
ground  for  setting  aside  an  instrument  under  seal,  such  as  a  deed. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  McGoorty,  Judge,  presiding. 

Brundage,  Landon  &  Holt,  (Robert  N.  Holt,  of 
counsel,)  for  appellants. 

John  E.  Erickson,  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

On  June  i6,  1884,  Spencer  S.  Chamberlin,  the  appellee, 
purchased  a  lot  improved  by  a  dwelling  house  at  No.  23 
South  Sacramento  boulevard,  in  the  city  of  Chicago.  He 
took  possession  of  the  premises  and  resided  thereon  with 
his  wife.  On  January  9,  1890,  he  deeded  the  premises  to 
his  wife,  who  died  intestate  March  27,  1891,  leaving  sur- 
viving her  the  appellee  and  Charles  H.  Sanders,  a  child  by 
a  former  marriage.     At  that  time  Sanders  ^nd  his  wife. 
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May  A.,  who  are  the  appellants  here,  resided  in  another 
section  of  the  city  of  Chicago.  On  March  31,  1891,  ap- 
pellants conveyed  their  interest  in  the  property  to  appellee, 
and  he,  in  turn,  on  September  21,  1891,  deeded  the  same 
to  appellant  Charles  H.  Sanders.  On  July  19,  19 10,  ap- 
pellants conveyed  the  property  to  Joseph  J.  Kamen,  who 
deeded  the  same  to  appellant  May  A.  Sanders  on  July  22, 
1910.  On  April  4,  1891,  appellants,  with  their  two  young 
daughters,  moved  into  the  property  with  appellee,  and  they 
lived  there  together  as  one  family,  with  the  exception  of 
several  short  periods  when  appellee  resided  elsewhere,  un- 
til October  16,  19 10,  when  Charles  H.  Sanders  ejected  ap- 
pellee from  the  premises  and  forbade  his  return.  Appellee 
thereafter  filed  his  bill  in  the  circuit  court  of  Cook  county 
to  set  aside  the  deed  of  September  21,  1891,  to  Sanders, 
and  the  deeds  of  July  19,  1910,  and  July  22,  1910,  from 
appellants  to  Kamen  and  from  Kamen  and  wife  to  appel- 
lant May  A.  Sanders,  upon  the  ground  that  the  considera- 
tion for  the  conveyance  from  appellee  to  appellant  Charles 
H.  Sanders  on  September  21,  1891,  was  the  promise  of 
said  Sanders  to  support  and  maintain  appellee  in  comfort 
in  the  home  of  said  Sanders  for  and  during  the  period  of 
his  natural  life.  The  cause  was  referred  to  the  master  in 
chancery,  who  reported  finding  the  equities  with  appellee, 
recommending  that  the  three  said  deeds  of  September  21, 
1891,  July  19,  1910,  and  July  22,  1910,  be  set  aside,  that 
appellee  be  re-invested  with  the  title  to  the  premises  and 
that  the  appellants  be  decreed  to  vacate  the  same.  Objec- 
tions to  the  master's  report  were  overruled,  and  upon  being 
renewed  before  the  chancellor  as  exceptions  to  the  report 
some  were  sustained  and  others  overruled,  and  a  decree  was 
entered  finding  that  the  deed  from  appellants  to  appellee  of 
March  31,  1891,  was  without  consideration  and  void;  that 
the  conveyance  from  appellee  to  appellant  Charles  H.  San- 
ders of  September  21,  1891,  was  made  in  consideration  of  a 
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promise  to  support  and  maintain  appellee  during  his  natu- 
ral life;  that  on  October  i6,  1910,  said  Sanders  abandoned 
his  agreement  and  contract  to  support  and  maintain  appel- 
lee; that  the  deeds  from  appellants  to  Kamen  and  from 
Kamen  and  wife  to  appellant  May  A.  Sanders  were  with- 
out consideration  and  void,  and  that  the  property  at  the 
time  of  the  filing  of  the  bill,  on  January  12,  191 1,  was 
worth  $2700  and  its  rental  value  was  $270  per  year.  All 
of  said  deeds  were  ordered  set  aside,  thus  placing  appellee 
in  the  same  position  in  respect  to  the  property  that  he  oc- 
cupied at  the  time  of  the  death  of  his  wife,  on  March  27, 
1 89 1.  The  decree  further  finds  that  the  homestead  and 
dower  interest  of  appellee  are  of  the  value  of  $1566.66, 
and  it  was  ordered  that  appellant  Charles  H.  Sanders  pay 
to  the  appellee,  annually,  from  the  time  of  his  eviction  on 
October  16,  1910,  the  sum  of  $156.66  during  the  remainder 
of  appellee's  lifetime,  that  being  the  proportion  of  the  ren- 
tal value  found  by  the  court  that  the  sum  of  $1566.66  bears 
to  $2700,  the  full  value  of  the  premises.  This  appeal  has 
been  prosecuted  to  reverse  that  decree. 

There  is  a  sharp  conflict  in  the  evidence  as  to  the  con- 
sideration for  the  making  of  the  conveyances  of  March  31, 
1 89 1,  and  September  21,  1891.  Appellee  testified  that  the 
conveyance  of  March  31,  1891,  was  purely  voluntary  and 
was  made  without  any  solicitation  on  his  part  and  without 
any  discussion  of  the  matter  between  him  and  appellants  or 
either  of  them ;  that  he  never  discussed  the  making  of  the 
conveyance  of  September  21,  1891,  until  the  time  it  was 
made,  and  knew  nothing  of  the  matter  until  the  appellant 
Charles  H.  Sanders  presented  the  deed  to  him  on  that  date 
and  requested  him  to  execute  it;  that  in  reply  to  such  re- 
quest he  asked,  "What  do  you  suppose  I  am  going  to  do 
for  a  home? — ^This  is  the  only  home  I  have  got,"  to  which 
Sanders  replied,  "This  is  simply  a  question  of  having  the 
property  in  my  name  so  that  any  improvements  I  wish  to 
make  I  can  make,  as  it  will  be  my  property ;"   that  he  re- 
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plied  thereto,  "But  what  am  I  going  to  do  for  a  home?" 
that  Sanders  then  said,  "That  won't  change  your  life  any ; 
you  will  live  here  just  the  same  as  you  always  have,  eat 
with  us  at  the  table,  and  your. washing  and  mending  will 
be  done  here  just  as  it  always  has  been  and  always  will 
be ;"  that  thereupon  appellee  stated,  "Well,  under  that  con- 
sideration, then,  I  am  willing  ,to  sign  the  deed ;  I  don't 
propose  to  give  away  everything  I  have  got  and  then  go 
and  hunt  a  home  somewhere  else;"  that  Sanders  then  re- 
plied, "This  home  will  be  your  home  just  as  long  as  you 
live  or  want  to  stay  here."  Appellee  testified  that  Mrs. 
Sanders  was  present  at  that  conversation.  He  is  corrobo- 
rated in  reference  to  the  making  of  the  contract  by  one 
witness  who  states  that  on  one  occasion  thereafter,  when 
Mrs.  Sanders  was  complaining  that  the  habits  of  appel- 
lee were  such  as  to  make  his  presence  intolerable  in  their 
home,  the  witness  asked  her  why  she  submitted  to  it,  and 
she  replied  that  it  was  in  the  contract  with  appellee  that 
appellants  should  give  him  a  home  with  them.  On  the 
'  other  hand,  appellants  both  deny  that  any  such  conversa- 
tion occurred  or  that  any  such  contract  was  made. 

Charles  H.  Sanders  testified  that  after  the  death  of  his 
mother,  in  order  to  carry  out  her  known  desires,  it  was 
agreed  between  himself  and  appellee  that  the  title  should 
be  placed  in  Sanders  free  from  any  claim  on  the  part  of 
appellee,  and  having  been  advised  that  the  best  way  to  oc- 
complish  this  was  to  first  put  the  whole  title  in  appellee, 
the  deed  of  March  31,  1891,  was  made  as  a  part  of  the 
plan  to  invest  Sanders  with  the  title;  that  the  matter  was 
discussed  a  time  or  two  between  him  and  appellee  prior  to 
September  21,  1891,  when  the  deed  to  Sanders  was  made, 
and  that  appellee  always  expressed  a  willingness  to  com- 
ply with  this  arrangement  by  executing  such  deed.  He 
testified  that  there  was  no  promise  made  to  maintain  or 
support  appellee  as  a  consideration  for  the  making  of  the 
deed  of  September  21,  1891,  but  that  these  two  conveyances 
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were  made  for  the  sole  purpose  of  carrying  out  what  the 
parties  thereto  knew  to  be  the  desire  of  Mrs.  Chamberlin. 
Sanders  is  corroborated  by  Joseph  J.  Kamen,  who  testified 
to  a  conversation  he  had  with  appellee  just  after  the  deed 
of  September  21  was  made. 

At  the  time  of  the  making  of  the  deed  to  Sanders,  in 
1 891,  appellee  was  forty-nine  years  of  age  and  in  good 
health,  and  it  is  insisted  by  appellants  that  this  fact  should 
be  considered  as  having  a  bearing  upon  the  reasonableness 
of  the  agreement  claimed  by  appellee  to  have  been  made. 
Although  appellee  is  successfully  contradicted  in  his  testi- 
mony on  other  phases  of  the  case,  we  are  unable  to  say 
that  the  finding  of  the  chancellor  on  the  question  of  the 
consideration  for  the  deed  of  September  21,  1891,  is  so 
contrary  to  the  weight  of  the  evidence  as  to  be  erroneous, 
and  the  decree  will  not  be  disturbed  on  that  ground. 

We  are  of  the  opinion,  however,  that  such  a  fraudulent 
intent  on  the  part  of  appellant  Charles  H.  Sanders  has  not 
been  shown  as  would  warrant  a  court  of  equity  in  rescind- 
ing the  contract  and  setting  aside  the  conveyance.  A  con- 
tract of  the  character  relied  upon  here  is  rescinded  and  a 
deed  made  in  consideration  of  such  contract  is  set  aside 
only  when  such  facts  are  shown  as  will  warrant  the  pre- 
sumption that  the  contract  was  entered  into  and  the  deed 
secured  with  the  fraudulent  intent  on  the  part  of  the  one 
securing  the  title  not  to  perform  the  conditions  of  the  con- 
tract. {Frazier  v.  Miller,  16  111.  48;  Oard  v.  Oard,  59  id. 
46;  Stebbins  v.  Petty,  209  id.  291;  Wood  v.  Leeka,  262 
id.  607.)  The  testimony  in  this  case  does  not  warrant  the 
presumption  that  there  was  any  such  fraudulent  intent  on 
the  part  of  appellant  Charles  H.  Sanders  when  he  entered 
into  the  contract  with  appellee.  It  does  not  appear  whether 
appellants,  or  either  of  them,  knew  of  the  habits  of  appel- 
lee as  to  sobriety  prior  to  the  time  of  Mrs.  Chamberlin's 
death.  It  does  appear  that  shortly  after  the  conveyances 
between  them  were  made  and  they  had  begun  their  home 
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life  together,  appellee  became  drunk  frequently  and  was  in 
the  habit  of  coming  to  the  home  of  appellants  in  a  drunken 
condition.  Charles  H.  Sanders  testified  that  prior  to  the 
eviction  of  appellee,  in  19 lo,  he  had  been  an  inmate  of  the 
Washingtonian  Home,  where  he  received  treatment  for  the 
drink  habit  on  five  different  occasions;  that  on  one  occa- 
sion he  took  treatment  for  that  habit  at  a  branch  of  the 
Keeley  Institute  located  at  a  given  address  in  the  city  of 
Chicago,  and  that  on  another  occasion  he  took  the  treat- 
ment for  the  drink  habit  known  as  the  Gold  Cure,  under 
the  supervision  of  a  physician ;  that  on  numerous  occasions 
he  became  so  intoxicated  that  he  could  not  get  home  alone ; 
that  witness  had  frequently  gone  to  saloons  when  sent  for 
and  taken  him  home,  and  on  other  occasions  certain  men 
(naming  them)  had  brought  him  home  in  an  intoxicated 
condition;  that  on  some  of  these  occasions  appellee  was  so 
intoxicated  as  to  be  helpless,  and  it  became  necessary  for 
Sanders  to  undress  him  and  put  him  to  bed;  that  in  1896, 
because  of  some  disagreement  between  appellee  and  San- 
ders as  to  appellee's  habits,  he  left  the  home  of  appellants 
for  a  period  of  two  weeks;  that  in  1897  he  left  for  an- 
other period  of  between  four  and  five  months  for  the  same 
reason;  that  before  he  was  permitted  to  return  on  these 
occasions  he  promised  Sanders  that  he  would  quit  drinking 
and  give  his  family  no  further  cause  for  complaint  on  that 
account;  that  these  promises  were  not  kept,  and  appellee 
again  left  his  home  and  remained  away  until  1899,  when 
he  received  a  serious  injury  while  at  work ;  that  this  in- 
jury has  left  him  a  cripple;  that  after  a  year  spent  in  the 
Cook  County  Hospital  and  other  institutions  he  asked  per- 
mission to  return  to  the  home  of  appellants  and  again  re- 
newed his  promises  to  reform;  that  his  crippled  condition 
did  not  prevent  a  return  to  his  former  mode  of  life,  and 
he  soon  resumed  the  old  habit  of  frequently  becoming  in- 
toxicated; that  as  a  result  of  his  injury,  when  drinking  he 
could  not  control  the  action  of  his  urine  and  frequently  re- 
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turned  home  in  a  revolting  condition ;  that  on  one  occasion 
prior  to  the  time  of  his  injury  he  assaulted  Sanders  and 
threatened  to  kill  him,  and  that  his  conduct  was  such  upon 
this  occasion  that  a  policeman  was  called  and  he  was  placed 
under  arrest  and  kept  at  the  police  station  for  two  days. 
In  all  these  matters  Sanders  is  corroborated  by  the  testi- 
mony of  his  wife  and  his  two  daughters.  It  was  further 
disclosed  by  the  testimony  of  these  four  members  of  the 
family  that  appellee  became  negligent  in  respect  to  the  care 
of  his  person  and  his  room  to  the  extent  that  his  clothing 
and  bedding  were  invariably  in  a  filthy  condition  after  each 
period  of  intoxication,  and  that  this  condition  became  so 
bad  that  Mrs.  Sanders  was  no  longer  able  to  do  his  wash- 
ing for  him ;  that  on  a  number  of  occasions,  when  drunk, 
he  made  indecent  exposures  of  his  person  to  the  members 
of  the  family,  and  several  times,  also  when  intoxicated,  ap- 
plied vile  and  profane  epithets  to  Mrs.  Sanders  and  her 
two  daughters.  Because  of  his  conduct  in  this  regard  Mrs. 
Sanders  and  the  daughters  ceased  to  speak  to  him  about  a 
year  before  he  was  ejected  from  the  home  and  Charles  H. 
Sanders  had  not  spoken  to  him  for  some  months  prior  to 
that  time.  It  is  unnecessary  to  go  further  into  detail  in 
reference  to  the  habits  and  conduct  of  appellee  as  a  mem- 
ber of  this  household.  It  is  sufficient  to  say  that  they  were 
of  such  a  nature  as  to  make  his  presence  intolerable  as  a 
member  of  the  family. 

Appellee,  while  iidmitting  that  he  sometimes  drank  a 
little,  denied  that  he  was  ever  drunk  to  the  extent  testified 
to  by  the  members  of  the  Sanders  family.  He  denied  that 
he  had  been  at  the  Washingtonian  Home  five  times  but  ad- 
mitted that  he  had  received  treatment  there  on  two  occa- 
sions and  that  he  had  been  treated  at  the  branch  of  the 
Keeley  Institute.  While  he  produced  two  or  three  neigh- 
bors who  had  seen  him  occasionally  to  testify  that  they  had 
never  observed  him  drunk,  he  made  no  effort  to  contradict, 
except  by  his  own  testimony,  the  testimony  of  Sanders  and 
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the  other  members  of  his  family  that  certain  men,  who 
were  named,  had  frequently  brought  him  home  in  a  drunken 
condition.  By  his  own  manner  of  testifying  appellee  has 
strengthened  the  testimony  produced  on  the  part  of  appel- 
lants as  to  his  habits  and  conduct,  and  it  is  apparent  that 
the  witnesses  for  appellants  have  correctly  depicted  appel- 
lee's manner  of  life  as  a  member  of  the  family.  Under 
these  circumstances,  and  because  appellants  finally  reached 
the  point  where  they  could  endure  the  situation  no  longer 
and  evicted  appellee  from  their  home,  it  cannot  be  said  that 
it  will  be  presumed  they  entered  into  the  contract  with  him 
with  the  fraudulent  intent  to  secure  this  property  without 
fulfilling  their  own  promises.  In  contracting  to  become  a 
member  of  the  family  of  appellants  it  devolved  upon  appel- 
lee to  demean  himself  in  a  proper  manner  while  sustain- 
ing such  relationship,  and  he  cannot  complain  if  by  reason 
of  his  own  misconduct,  resulting  from  voluntary  intoxica- 
tion, it  was  no  longer  possible  for  appellants  to  allow  him 
to  remain  in  their  home.  Appellee  by  his  own  acts  has 
forfeited  the  right  to  require  appellants  to  maintain  him  in 
their  home,  and  the  court  erred  in  setting  aside  the  convey- 
ance of  September  21,  1891. 

No  reasons  are  assigned  for  setting  aside  the  convey- 
ance of  March  31,  1891,  except  that  there  was  no  consid- 
eration for  it.  This  is  not  a  sufficient  ground  for  the 
setting  aside  of  an  instrument  under  seal.  Rendleman  v. 
Rendleman,  156  111.  568;   Calkins  \.  Calkins,  220  id.  iii. 

The  decree  of  the  circuit  court  is  reversed  and  the  cause 
is  remanded,  with  directions  to  dismiss  the  bill  for  want 

01  equity.  Reversed  and  remanded,  with  directions. 
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The  Chicago,  Milwaukee  and  St.  Paul  Railway  Com- 
pany, Appellant,  vs.  The  State  Public  Utilities 
Commission  of  Illinois,  Appellee. 

Opinion  Hied  April  22,  rpi^, 

1.  Railroads — when  relief  granted  to  shipper  is  within  scope 
of  complaint.  Where  a  shipper  complains  to  the  Public  Utilities 
Commission  that  the  rate  charged  by  a  railroad  for  transporting 
cars  of  coal  and  manure  from  connecting  lines  to  the  shipper's 
place  of  business  is  unreasonable  and  excessive  and  there  is  a 
prayer  for  general  relief,  the  commission  may  determine  that  such 
rate  is  unreasonable  and  excessive  even  though  there  is  a  specific 
prayer  in  the  complaint  that  the  commission  establish  a  through 
rate  from  the  mines,  which  the  commission  declines  to  do. 

2.  Same — what  is  not  interference  with  inter-State  commerce. 
The  State  Public  Utilities  Commission  has  power,  on  complaint 
being  made,  to  fix  a  reasonable  rate  for  hauling  coal  and  manure 
in  car-load  lots  to  a  point  within  this  State  from  the  junction  point 
within  this  State  at  which  such  cars  are  received  from  the  for- 
warding carriers,  even  though  some  cars  may  come  from  points 
outside  the  State,  where  neither  the  complaint  nor  the  order  of  the 
commission  purports  to  relate  to  inter- State  shipments  but  only  to 
shipments  originating  in  this  State. 

3.  Same — when  Congress  may  determine  what  rate  shall  be  ap- 
plied. If  by  reason  of  the  interblending  of  the  inter-State  and 
intra-State  operations  of  inter- State  carriers  adequate  regulation 
of  inter- State  rates  cannot  be  maintained  without  affecting  intra- 
state rates,  Congress  is  entitled  to  determine  what  regulation  shall 
be  applied. 

4.  Same — limits  of  power  of  courts  to  review  order  Hxing  rates. 
The  power  to  fix  rates  for  transportation  is  legislative,  whether 
exercised  directly  by  the  legislature  or  by  an  administrative  board 
under  delegated  authority,  and  the  power  of  the  courts  to  review 
the  conclusion  of  the  legislature  or  administrative  board  is  limited 
to  determining  whether  the  board  has  acted  within  the  scope  of  its 
authority,  or  the  order  is  without  foundation  in  the  evidence,  or 
a  constitutional  right  of  the  carrier  has  been  infringed  by  fixing 
rates  which  are  confiscatory  or  insufficient  to  pay  the  cost  of  traf- 
fic and  return  a  reasonable  profit  to  the  carrier  on  the  investment. 

Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  James  A.  Creighton,  Judge,  presiding. 
268  -4 
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O.  W.  Dynes,  C.  S.  JkffersoxN,  and  S.  D.  Sc  holes, 
(Burton  Hanson,  of  counsel,)  for  appellant. 

Everett  Jennings,  and  Timothy  F.  Mullen,  for  ap- 
pellee. 

M.  P.  Gallagher,  and  E.  M.  Wilkinson,  for  the 
Poehlmann  Bros.  Company. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court: 

The  appellant,  the  Chicago,  Milwaukee  and  St.  Paul 
Railway  Company,  charges  the  Poehlmann  Bros.  Company, 
a  corporation  owning  and  operating  two  greenhouses  at 
Morton  Grove,  a  village  about  three  miles  from  the  cor- 
porate limits  of  Chicago,  forty  cents  a  ton  on  car-load  ship- 
ments of  coal  and  forty  cents  a  ton  on  car-load  shipments 
of  manure  from  Galewood  to  Morton  Grove,  a  distance  of 
eleven  and  a  half  miles.  The  Poehlmann  Bros.  Company 
filed  a  complaint  with  the  Railroad  and  Warehouse  Com- 
mission, of  which  the  appellee,  the  State  Public  Utilities 
Commission,  is  the  successor,  alleging  that  it  was  in  the 
business  of  growing  flowers  and  selling  them  in  Chicago 
and  Morton  Grove;  that  it  consumed  in  the  operation  of 
its  business  about  28,000  tons  of  bituminous  coal  per  year, 
a  large  portion  of  which  was  shipped  from  points  in  this 
State,  and  used  about  700  cars  of  manure  each  year;  that 
Galewood  is  a  station  on  the  appellant's  railroad,  and  that 
it  made  the  charges  stated  from  its  station  of  Galewood, 
where  it  received  cars  from  other  common  carriers,  to  Mor- 
ton Grove.  The  complainant  alleged  that  the  charge  was 
unjust,  unreasonable  and  excessive  and  was  discriminatory 
in  relation  to  charges  made  for  similar  service  to  compet- 
itors of  the  complainant  requiring  substantially  the  same 
service  at  other  points  near  Chicago,  and  prayed  for  an 
order  of  the  commission  ascertaining  and  determining  rea- 
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sonable  and  lawful  through  rates  zCnd  charges  for  transpor- 
tation of  coal  from  the  mines  in  this  State  and  ordering 
the  appellant  to  conform  thereto^  and  for  such  other  and 
further  order  as  the  commission  might  deem  just  and  rea- 
sonable in  the  premises.  The  appellant  filed  an  answer, 
denying  that  the  charge  of  forty  cents  per  net  ton  for 
transporting  coal,  manure  and  other  materials  from  Gale- 
wood  to  Morton  Grove  was  unjust,  unreasonable,  exces- 
sive or  discriminatory.  After  a  hearing  of  the  parties  and 
a  consideration  of  the  evidence  produced,  the  commission 
made  an  order  reciting  that  complainant  had  asked  for  the 
establishment  of  through  rates  but  the  only  rate  attacked 
was  the  charge  from  Galewood  to  Morton  Grove,  and  the 
commission  did  not  feel  it  necessary  to  enter,  or  that  it 
would  be  justified  in  entering,  into  the  question  of  through 
rates  or  discrimination,  believing  that  the  matter  could  be 
properly  disposed  of  without  entering  into  those  questions. 
It  was  ordered  that  the  charge  of  forty  cents  per  net  ton 
was  unreasonable,  and  that  the  rate  should  be  reduced  and 
the  charges  should  not  exceed  twenty  cents  per  ton  on  coal 
and  twenty-five  cents  per  ton  on  manure  from  Galewood  to 
Morton  Grove.  The  appellant  removed  the  case  by  appeal 
to  the  circuit  court  of  Sangamon  county,  where  the  order 
was  affirmed,  and  a  further  appeal  was  prosecuted  to  this 
court. 

The  first  proposition  of  counsel  for  the  appellant  is, 
that  so  far  as  the  rate  on  coal  was  concerned  the  order 
was  outside  the  scope  of  the  prayer  of  the  complainant, 
which  asked  the  commission  to  establish  through  rates  on 
coal  from  the  mines  in  Illinois  to  complainant's  plant  at 
Morton  Grove  and  to  establish  a  reasonable  rate  for  mov- 
ing manure  from  Galewood  Station  to  Morton  Grove,  and 
the  commission  did  not  establish  any  through  rate  on  coal, 
but,  ignoring  the  prayer,  merely  fixed  a  local  rate.  There 
was  a  prayer  for  specific  relief  by  the  establishment  of 
through  rates  from  the  mines  to  Morton  Grove,  but  the 
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reasonableness  of  the  rate  from  Galewood  to  Morton  Grove 
was  directly  attacked  in  the  complaint  as  being  unjust,  un- 
reasonable and  excessive,  and  there  was  no  other  fact  al- 
leged calling  for  relief.  There  was  a  general  prayer  for 
such  other  and  further  order  as  the  commission  might  deem 
just  and  reasonable  in  the  premises,  and  what  the  commis- 
sion was  asked  or  authorized  to  do  depended  rather  upon 
the  facts  alleged  than  upon  the  form  of  the  prayer.  The 
appellant  appeared  and  defended  before  the  commission, 
and  the  only  controversy  was  whether  the  rate  from  Gale- 
wood  to  Morton  Grove  was  unreasonable,  excessive  or  dis- 
crimifiatory  as  between  the  complainant  and  its  competitors. 
The  commission  found  that  it  was  not  necessary  to  enter 
into  the  question  of  discrimination  or  to  establish  through 
rates,  and  the  general  prayer  based  upon  the  facts  alleged 
was  sufficient  to  authorize  the  relief  granted. 

The  next  proposition  of  counsel  is,  that  the  order  dis- 
criminates against  and  places  a  burden  upon  inter-State 
commerce,  in  violation  of  the  commerce  clause  of  the  Fed- 
eral constitution,  and  is  therefore  unreasonable,  unlawful 
and  void.  Neither  the  complaint  nor  the  order  in  any  way 
related  to  or  affected  inter-State  commerce.  The  complaint 
was  confined  to  charges  on  coal  shipped  to  the  complainant 
from  points  in  this  State,  the  recitals  of  the  order  related 
only  to  such  shipments,  and  the  order  did  not  purport  to 
fix  a  rate  on  any  inter-State  shipment.  The  argument  is, 
that  because  a  car  of  coal  coming  to  Galewood  from  an- 
other State  would  be  hauled  over  the  same  track  by  the 
appellant  to  Morton  Grove  and  the  appellant  could  not  dis- 
criminate and  charge  more  for  hauling  that  car  than  for  a 
car  coming  from  a  mine  in  this  State,  the  commission  has 
discriminated  against  inter-State  commerce  and  placed  an 
unlawful  burden  upon  it, — which  is  saying  that  the  State 
has  no  concern  with  or  control  over  rates  for  transportation 
which  is  purely  local  within  its  borders  if  the  carrier  per- 
forms similar  service  in  inter-State  commerce.    We  do  not 
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understand  that  to  be  the  law,  or  that  any  doubt  has  ever 
been  entertained  of  the  authority  of  the  State  to  regulate 
rates  for  transportation  that  is  wholly  within  the  State, 
although  the  authority  of  the  State  does  not  extend  to 
the  regulation  of  charges  for  inter-State  transportation  or 
to  discrimination  against  inter-State  commerce.  Wabash, 
St  Louis  and  Pacific  Raihvay  Co.  v.  Illinois,  ii8  U.  S.  557. 
In  the  case  of  Simpson  v.  Shepherd,  230  U.  S.  352, 
(known  as  the  "Minnesota  rate  cases,")  the  court  entered 
into  an  exhaustive  discussion  of  the  relative  jurisdiction  of 
the  State  and  national  governments  over  the  subject  of 
transportation,  intra-State  and  inter-State,  with  a  complete 
review  of  the  authorities,  and  again  affirmed  the  doctrine 
that  the  power  of  the  Federal  government  to  regulate 
transportation  is  limited  to  inter-State  commerce,  and  the 
authority  of  the  States  to  regulate  transportation  which 
begins  and  ends  within  their  borders  has  been  in  nowise 
restricted  by  the  Federal  act.  The  court  said  that  the  doc- 
trine was  fully  established  by  its  decisions  that  the  State 
could  not  prescribe  inter-State  rates  but  could  fix  reason- 
able intra-State  rates  throughout  its  territory,  and  that  the 
decisions  recognizing  and  defining  the  State  power  wholly 
refuted  the  contention  that  the  making  of  such  rates  either 
places  a  direct  burden  upon  inter-State  commerce  or  is 
repugnant  to  the  Federal  constitution.  The  court  said: 
"Congress  did  not  undertake  to  say  that  the  intra-State 
rates  of  inter-State  carriers  should  be  reasonable  or  to  in- 
vest its  administrative  agency  with  authority  to  determine 
their  reasonableness.  Neither  by  the  original  act  nor  by 
its  amendment  did  Congress  seek  to  establish  a  unified 
control  over  inter-State  and  intra-State  rates.  It  did  not 
set  up  a  standard  for  intra-State  rates,  or  prescribe,  or  au- 
thorize the  commission  to  prescribe,  either  maximum  or 
minimum  rates  for  intra-State  traffic.  It  cannot  be  sup- 
posed that  Congress  sought  to  accomplish  by  indirection 
that  which  it  expressly  disclaimed,  or  attempted  to  override 
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the  accustomed  authority  of  the  States  without  the  provi- 
sion of  a  substitute.  On  the  contrary,  the  fixing  of  rea- 
sonable rates  for  intra-State  transportation  was  left  where 
it  had  been  found, — ^that  is,  with  the  States  and  the  agen- 
cies created  by  the  States  to  deal  with  that  subject. — Mis- 
souri Pacific  Railway  Co.  v.  Larabee  Mills,  211  U.  S.  612, 
620,  621." 

If  counsel  for  appellant  are  right  in  their  claim  that 
the  order  was  void  because  a  car  of  coal  or  of  manure 
might  come  over  its  road  from  another  State,  the  State 
would  have  no  power  in  any  case  to  regulate  b"ansportation 
wholly  within  its  boundaries,  as  there  is  no  railroad  where 
such  a  condition  does  not  exist.    No  such  doctrine  has  been 
declared  or  endorsed  in  any  case  to  which  counsel  have  re- 
ferred.    It  is  true  that  if,  by  reason  of  the  interblending 
of  the  inter-State  and  intra-State  operations  of  inter-State' 
carriers,  adequate  regulation  of  inter-State  rates  cannot  be 
maintained  without  affecting  intra-State  rates,  Congress  is 
entitled  to  determine  what  regulation  shall  be  applied.   Such 
a  situation  was  suggested  in  Simpson  v.  Slupherd,  supra, 
and  was  brought  before  the  court  in  Houston  Bast  and 
West  Texas  Raihvay  Co.  v.  United  States,  234  U.  S.  342. 
In  that  case  the  railroad  companies  had  made  rates  dis- 
criminating in  favor  of  traffic  within  the  State  of  Texas 
and  against  similar  traffic  between  Louisiana  and  Texas. 
The    Inter-State   Commerce   Commission   had    found   the 
inter-State  rates  to  be  unreasonable  and  had  established 
rates  substantially  the  same  as  those  charged  by  the  car- 
riers for  transportation  for  similar  distances  in  Texas.    The 
commerce  court  dismissed  the  petitions  of  the  railroad  com- 
panies to  set  aside  the  order,  and  the  Supreme  Court  af- 
firmed the  decree,  holding  that  Congress  has  the  power  to 
prevent  the  common  instrumentalities  of  inter-State  and 
intra-State  commercial  intercourse  from  being  used  in  their 
intra-State  operations,  to  the  injury  of  inter-State  com- 
merce.    That  principle  has  no  possible  application  to  this 
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case  upon  the  argument  of  counsel  that  the  rate  from  Gale- 
wood  to  Morton  Grove  must  in  all  cases  be  the  same,  so 
that  a  lower  rate  will  not  be  charged  on  intra-State  com- 
merce than  is  charged  for  inter-State  commerce.  There  is 
in  the  order  no  feature  of  discrimination  against  inter- 
State  commerce. 

In  Mulberry  Hill  Coal  Co.  v.  Illinois  Central  Railroad 
Co.  257  111.  80,  the  coal  company  brought  the  suit  for  dam- 
ages for  failure  to  comply  with  the  statute  requiring  the 
railroad  company  to  furnish  cars  within  a  reasonable  time 
for  the  transportation  of  coal.  It  was  agreed  at  the  trial 
that  part  of  the  coal  would  have  been  shipped  out  of  the 
State  and  part  would  have  been  consigned  locally  to  points 
within  the  State.  The  railroad  company  claimed  that  the 
act  was  void  because  repugnant  to  the  commerce  clause  of 
the  constitution,  and  moved  the  court,  at  the  close  of  all  the 
evidence,  to  dismiss  the  suit.  Whether  the  court  erred  in 
refusing  to  dismiss  the  suit  on  the  ground  that  the  State 
had  lost  all  right  to  require  the  performance  of  any  duty 
in  intra-State  commerce  because  the  railroad  company  had 
extended  its  line  beyond  the  limits  of  the  State  was  the 
only  question  involved  in  the  appeal.  Our  opinion  was  that 
the  laws  of  the  State  governing  the  duties  of  railroad  com- 
panies to  furnish  cars  for  transportation  of  property  with- 
in the  State  were  not  abrogated  by  an  extension  of  the 
railroad  beyond  the  limits  of  the  State  and  the  Federal 
control  over  the  inter-State  commerce  carried  on  over  the 
road.  If  all  power  was  not  so  abrogated  then  the  act  was 
not  void,  and  the  only  question  concerning  inter-State  com- 
merce related  to  the  measure  of  damages.  A  recovery 
could  only  have  been  had  for  a  failure  to  furnish  cars  for 
intra-State  transportation  and  no  damages  could  be  included 
for  a  failure  to  furnish  cars  for  inter- State  transportation, 
but  the  question  of  the  measure  of  damages  was  not  raised, 
and  the  only  question  presented  or  argued.was  whether  the 
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State  had  lost  all  control  over  common  carriers  who  did 
both  an  intra-State  and  inter-State  business. 

Counsel  for  appellant  say  that  the  same  complaint  was 
made  by  the  Poehlmann  Bros.  Company  to  the  Inter-State 
Commerce  Commission,  which  upheld  the  forty  cent  rate 
and  dismissed  the  complaint,  and  a  copy  of  the  opinion  of 
that  commission  is  included  in  the  argument.  Counsel  are 
evidently  mistaken.  The  Poehlmann  Bros.  Company  rep- 
resented to  the  Inter-State  Commerce  Commission  that  a 
part  of  the  coal  used  by  it  came  from  West  Virginia  and 
other  sections  outside  of  this  State  and  complained  that  the 
local  rate  of  forty  cents  from  Galewood  to  Morton  Grove 
was  unreasonable.  The  appellant  was  the  only  party  de- 
fendant, and  the  commission  said  that  the  comparisons 
made  by  the  complainant  were  in  respect  to  through  rates ; 
that  the  traffic  in  question  was  through  traffic  although  the 
rate  between  Galewood  and  Morton  Grove  was  separately 
established,  and  that  such  a  rate  could  not  be  considered 
apart  from  its  relationship  to  the  through  rate  from  inter- 
State  points  of  origin.  Neither  the  through  rate  nor.  the 
carriers  responsible  for  it  were  before  the  commission,  and 
therefore  it  declined  to  express  any  opinion  upon  the  rea- 
sonableness of  the  rate  and  did  not  uphold  it  or  decide  any- 
thing about  it. 

It  is  contended  that  the  order  is  void  because  of  a  fail- 
ure to  give  notice  to  appellant,  since  the  only  notice  re- 
ceived was  that  there  would  be  a  hearing  on  the  complaint 
which  prayed  for  the  establishment  of  through  rates.  The 
appellant  appeared  at  the  hearing  and  offered  such  evidence 
as  it  chose  in  support  of  its  answer  and  against  the  alle- 
gation that  the  rate  was  unreasonable,  and,  as  we  have 
already  said,  the  prayer  was  not  limited  to  the  fixing  of 
through  rates. 

It  is  next  urged  that  the  order  is  void  because  in  con- 
ffict  with  the  act  forbidding  the  commission  to  enter  an 
order  giving  one  carrier  an  unfair  or  unequal  advantage 
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over  another.  The  evidence  does  not  tend  to  show  that 
any  advantage  was  given.  Counsel  also  say  that  the  evi- 
dence did  not  show  any  discrimination  in  rates  against  the 
petitioner,  but  that  question  was  not  decided  by  the  com- 
mission. In  the  order  the  commission  expressly  refused  to 
enter  upon  that  question  and  merely  decided  that  the  rate 
was  unreasonable. 

Finally,  it  is  contended  that  the  conclusion  of  the  com- 
mission that  the  rate  was  unreasonable  was  not  justified  by 
the  evidence.  The  power  to  fix  rates  is  legislative,  whether 
exercised  by  the  legislature  directly  or  by  an  administrative 
body  under  delegated  authority.  The  fixing  of  rates  is  not 
a  judicial  function,  and  the  right  to  review  the  conclusion 
of  the  legislature  or  an  administrative  body  is  limited  to 
determining  whether  the  board  acted  within  the  scope  of 
its  authority  or  the  order  is  without  foundation  in  the  evi- 
dence, or  a  constitutional  right  of  the  carrier  has  been 
infringed  upon  by  fixing  rates  which  are  confiscatory  or 
insufficient  to  pay  the  cost  of  the  traffic  and  return  to  the 
carrier  a  reasonable  profit  on  the  investment.  (Inter-State 
Commerce  Commission  v.  Illinois  Central  Railroad  Co,  215 
U.  S.  452 ;  Inter-State  Commerce  Commission  v.  Chicago, 
Rock  Island  and  Pacific  Railway  Co.  218  id.  88.)  In  this 
case  the  commission  acted  within  the  scope  of  its  authority, 
and  the  evidence  shows  that  the  rate  was  out  of  proportion 
to  the  rates  fixed  by  the  appellant  over  the  same  line  to 
Milwaukee, — a  distance  seven  times  as  great  as  from  Gale- 
wood  to  Morton  Grove.  The  order  had  a  substantial  basis 
in  the  evidence,  and  there  is  no  ground  upon  which  the 
court  could  interfere  with  the  judgment  of  the  commission. 

The  judgment  is  affirmed.  judgment  affirmed. 
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Jacob  Wener  &  Co.,  Appellee,  vs,  Eva  Freiuch,  Exrx., 
Appellant. — ^Joseph  M.  Schwabe  et  aL  Appellees,  vs. 
Eva  Freilich,  Exrx.,  Appellant. 

Opinion  filed  April  22,  1913, 

1.  Executors  and  administrators — an  administrator  to  collect 
has  no  authority  to  pay  claims.  Under  the  statute  the  duties  and 
powers  of  an  administrator  to  collect  are  limited  to  collecting  and 
preserving  the  estate  until  an  administrator  or  executor  is  ap- 
pointed, and  the  administrator  to  collect  has  no  authority  to  pay 
claims  nor  to  publish  notice  of  a  day  of  adjustment. 

2.  Same — time  for  presenting  claims  runs  from  date  letters  tes- 
tamentary or  of  administration  were  issued.  The  requirement  of 
section  70  of  the  Administration  act  that  debts  or  demands  against 
the  estate  shall  be  exhibited  to  the  court  "within  one  year  from 
granting  of  letters  as  aforesaid,"  refers  to  the  granting  of  letters 
testamentary  or  of  administration  and  not  to  letters  to  collect. 

Appeal  from  the  Branch  "C"  Appellate  Court  for  the 
First  District ; — heard  in  that  court  on  appeal  from  the  Cir- 
cuit Court  of  Cook  county ;  the  Hon.  H.  Sterling  Pome- 
ROY,  Judge,  presiding. 

Elijah  N.  Zoline,  (Morris  K.  Levinson,  of  coun- 
sel,) for  appellant. 

HiNER,  Bunch  &  Latimer,  for  appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Appellees,  Jacob  Wener  &  Co.  and  Schwabe,  Lowen- 
stein  &  Co.,  filed  claims  in  the  probate  court  of  Cook  county 
against  the  estate  of  Wolf  Freilich,  deceased.  The  claims 
were  allowed  by  that  court  and  appeals  were  prosecuted  on 
behalf  of  the  estate  to  the  circuit  court  of  Cook  county. 
The  facts  are  stipulated,  and  it  is  agreed  between  the  par- 
ties that  but  one  question  is  involved,  and  that  is  a  question 
of  law.  It  is  not  stipulated  when  Wolf  Freilich  died,  but 
it  is  agreed  that  letters  of  administration  to  collect  were 
issued  to  Eva  Freilich  on  September  21,  19 10,  by  the  pro- 
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bate  court  of  Cook  county.  As  such  administrator  to  col- 
lect she  filed  an  inventory  of  the  estate  October  17,  19 10. 
On  October  19,  1910,  letters  testamentary  were  issued  to 
Eva  Freilich  as  executrix  of  the  estate  of  Wolf  Freilich, 
and  on  October  18,  191 1,  the  claims  of  the  appellees  were 
filed  against  said  estate.  The  stipulation  recites :  "The  sole 
question  of  law  to  be  decided  is  whether  said  claims  were 
filed  with  the  probate  court  of  Cook  county  within  one  year 
from  granting  of  letters."  It  is  the  claim  of  appellant,  the 
executrix,  that  the  year  for  filing  claims  began  to  run  from 
the  date  of  the  issuance  of  letters  to  collect,  while  appel- 
lees claim  the  year  began  to  run  from  the  date  letters  tes- 
tamentary issued.  The  appeals  were  consolidated  in  the 
circuit  court  apd  tried  as  one  case,  without  a  jury.  The 
circuit  court  refused  to  hold  propositions  of  law  sustain- 
ing the  contention  of  appellant  and  rendered  judgments  in 
favor  of  the  claimants.  The  executrix  appealed  from  the 
judgments  of  the  circuit  court  to  the  Appellate  Court  for 
the  First  District.  That  court  affirmed  the  judgments  of 
the  circuit  court  and  granted  a  certificate  of  importance, 
upon  which  further  appeals  are  prosecuted  to  this  court. 

If  the  year  within  which  creditors  are  required  to  file 
claims  against  estates  is  to  be  computed  from  the  date 
letters  of  administration  to  collect  were  issued,  the  claims 
were  not  filed  within  the  required  time  and  could  not  have 
properly  been  ordered  paid  out  of  the  inventoried  assets  of 
the  estate.  Letters  to  collect  were  issued  on  September  21, 
1910,  and  the  claims  were  filed  October  18,  191 1.  Letters 
testamentary  were  issued  October  19,  19 10,  and  if  the  year 
is  to  be  computed  from  that  date  then  the  claims  were  filed 
within  the  year  and  were  properly  allowed  and  ordered 
paid  out  of  the  inventoried  assets  of  the  estate.  We  are 
of  opinion  the  judgments  were  authorized  by  the  law.  Sec- 
tion II  of  the  chapter  on  administration  provides,  in  sub- 
stance, that  when  any  contingency  happens  to  delay  the 
issuing  of  letters  testamentary  or  of  administration  to  the 
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person  or  persons  having  legal  preference  to  the  same,  the 
county  court  may  appoint  any  person  administrator  to  col- 
lect and  preserve  the  estate  of  the  decedent  "until  probate 
of  his  will,  or  until  administration  of  his  estate  is  granted." 
Such  administrator  to  collect  is  required  to  give  bond,  make 
an  inventory  of  the  estate  and  deliver  the  same,  when  re- 
quired by  the  court,  to  the  proper  executor  or  administra- 
tor when  one  should  be  appointed  and  qualify.  The  form 
of  the  letters  of  such  administrator  to  collect  is  prescribed 
by  section  12  and  the  form  of  bond  by  section  13.  Sec- 
tion 15  provides  that  "every  collector  so  appointed  shall 
have  the  power  to  collect  the  goods,  chattels  and  debts  of 
the  said  deceased,  according  to  the  tenor  of  the  said  let- 
ters," and  he  may  by  order  of  the  court*  sell  perishable 
property.  For  his  services  he  may  be  allowed  a  commis- 
sion, not  exceeding  six  per  cent  upon  the  personal  estate 
actually  collected  and  delivered  to  the  proper  executor  or 
administrator.  Section  17  provides  that  when  letters  tes- 
tamentary or  of  administration  are  granted  the  power  of 
any  such  collector  shall  cease,  and  he  shall  deliver,  on  de- 
mand, all  property  and  money  of  the  deceased  which  have 
come  to  his  hands  to  the  person  having  letters  testamentary 
or  of  administration.  An  administrator  to  collect  is  au- 
thorized to  be  appointed  only  in  cases  where  there  is  delay 
in  the  issue  of  letters  testamentary  or  of  administration  to 
the  person  having  legal  preference  thereto,  for  the  purpose 
of  collecting  and  preserving  the  estate  until  letters  testa- 
mentary or  of  administration  shall  be  issued.  Letters  tes- 
tamentary or  of  administration  must  be  issued  to  the  per- 
sons designated  in  the  statute.  Letters  to  collect  may  be 
issued  to  anyone,  and  such  collector  or  administrator  to 
collect  has  not  the  powers  of  an  administrator  or  executor. 
He  has  no  authority  to  pay  claims.  (In  re  Estate  of  Win- 
cox,  186  111.  445;  People  v.  Salomon,  184  id.  490.)  The 
duties  and  powers  of  an  administrator  to  collect  are  limited 
by  the  statute  to  collecting  and  preserving  the  estate  until 
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an  administrator  or  executor  is  appointed.  Having  noth- 
ing to  do  with  the  payment  of  claims  he  is  not  authorized 
or  required  to  publish  notice  of  a  day  of  adjustment.  The 
power  and  duty  of  adjusting  and  paying  claims  are  con- 
ferred upon  the  executor  or  administrator,  and  the  require- 
ment of  section  70  that  debts  and  demands  against  the 
estate  shall  be  exhibited  to  the  court  "within  one  year  from 
granting  of  letters  as  aforesaid,"  we  think  clearly  refers  to 
letters  testamentary  or  of  administration  and  not  letters 
to  collect. 

In  our  opinion  the  judgments  were  right,  and  the  judg- 
ment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


The  People  ex  rel,  August  Larson,  Plaintiff  in  Error,  vs. 
The  City  of  Chicago  et  al.  Defendants  in  Error. 

Opinion  Hied  April  22,  1915. 

1.  Appeaw  and  errors — when  alleged  violation  of  "due  process 
of  law"  provision  is  not  ground  for  direct  appeal.  A  direct  appeal 
to  the  Supreme  Court  cannot  be  sustained  upon  the  ground  that  the 
trial  court's  denial  of  a  writ  of  mandamus  to  compel  the  placing 
of  appellant's  name  upon  the  roll  as  a  beneficiary  of  the  police 
pension  fund  has  deprived  appellant  of  his  property  without  due 
process  of  law,  since  appellant,  at  the  time  of  his  discharge  from 
the  police  force,  had  no  vested  interest  either  in  his  unearned  sal- 
ary or  in  the  pension  fund. 

2.  Same — when  cause  must  be  transferred  to  Appellate  Court. 
On  appeal  to  the  Supreme  Court  by  one  whose  petition  for  a  writ 
of  mandamus  to  compel  the  placing  of  his  name  on  the  roll  as  a 
beneficiary  of  the  police  pension  fund  is  denied,  if  the  only  real, 
undecided  question  is  whether,  under  the  facts  alleged  in  his  peti- 
tion, the  appellant  is  entitled  to  receive  a  pension  from  such  fund, 
the  cause  must  be  transferred  to  the  Appellate  Court. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Chari.ES  H.  Bowles,  Judge,  presiding. 
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A.  B.  CHII.COAT,  for  plaintiff  in  error. 

John  W.  Beckwith,  Corporation  Counsel,  (Joseph 
F.  Grossman,  of  counsel,)  for  defendants  in  error. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

August  Larson,  the  plaintiff  in  error,  filed  his  petition 
in  the  circuit  court  of  Cook  county  against  the  city  of  Chi- 
cago and  the  board  of  trustees  of  the  police  pension  fund 
of  the  city  of  Chicago,  defendants  in  error,  praying  that 
a  writ  of  mandamus  issue  against  the  defendants  in  error 
commanding  them  to  forthwith  enroll  the  name  of  plaintiff 
in  error  as  one  of  the  beneficiaries  of  the  police  pension 
fund  of  the  city  of  Chicago.  The  petition  alleged,  in  sub- 
stance, that  on  April  4,  1892,  the  plaintiff  in  error  was  ap- 
pointed a  police  patrolman  in  the  department  of  police  of 
the  city  of  Chicago;  that  he  entered  upon  his  duties  as 
a  police  patrolman  at  a  salary  of  $1000  per  annum  and 
served  as  such  until  June  12,  1895;  that  on  the  date  last 
mentioned,  while  engaged  in  the  discharge  of  his  duties  as 
such  patrolman,  he  received  permanent  injuries,  which  have 
from  thence  hitherto  so  disabled  him  that  he  has  not  been 
physically  able  to  perform  the  duties  of  a  police  patrolman 
nor  to  perform  other  labor  requiring  him  to  be  upon  his 
feet  for  any  great  length  of  time;  that  he  has  paid  into 
the  police  pension  fund  of  the  city  of  Chicago  all  moneys 
required  of  him  by  an  act  entitled  "An  act  to  provide  for 
the  setting  apart,  formation  and  disbursement  of  a  police 
pension  fund  in  cities,  villages  and  incorporated  towns," 
approved  April  29,  1887,  in  force  July  i,  1887,  and  that  by 
reason  of  the  injuries  received  by  him  as  aforesaid,  he  was 
and  is,  under  the  provisions  of  said  act,  entitled  to  a  pen- 
sion of  $600  per  annum;  that  on  or  about  October  26, 
1897,  the  name  of  the  plaintiff  in  error  was  wrongfully, 
illegally  and  without  warrant  of  law  dropped  from  the  pay- 
roll of  police  patrolmen  in  the  city  of  Chicago  by  the  super- 
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intendent  of  police  of  the  city  without  previous  notice  to 
him  and  without  any  written  charges  having  been  preferred 
against  him;  that  thereafter,  on  January  30,  1900,  plain- 
tiff in  error  filed  with  the  board  of  trustees  of  the  police 
pension  fund  of  the  city  of  Chicago  his  application  for  a 
pension  as  a  disabled  police  patrolman  under  the  provisions 
of  said  act,  together  wdth  the  proofs  necessary  to  be  filed 
therewith;  that  said  application  and  proofs  were  on  the 
said  30th  day  of  January,  1900,  placed  on  record  in  the 
office  of  said  board,  but  that  said  application  was  not  acted 
upon  until  May  2^^  19 13,  when  said  board  denied  said  ap- 
plication. A  general  demurrer  interposed  to  the  petition 
was  sustained  and  judgment  was  rendered  against  plaintiff 
in  error  for  costs.  From  that  judgment  plaintiff  in  error 
has  sued  out  a  writ  of  error  from  this  court. 

Defendants  in  error  have  entered  a  motion  to  transfer 
the  cause  to  the  Appellate  Court  for  the  First  District  on 
the  ground  that  there  is  no  question  involved  giving  this 
court  jurisdiction.  This  motion  must  be  sustained.  It  is 
true  that  the  petition  alleges,  and  plaintiff  in  error  here 
contends,  that  the  act  of  the  superintendent  of  police  in 
dropping  his  name  from  the  pay-roll  of  police  patrolmen 
and  the  act  of  the  board  of  trustees  of  the  police  pension 
fund  in  denying  his  application  for  a  pension  deprived  him 
of  property  without  due  process  of  law,  yet  as  plaintiff  in 
error,  at  the  time  of  his  discharge  from  the  police  force 
and  at  the  time  of  filing  his  application  for  a  pension,  had 
no  vested  interest  or  property  right  either  in  his  unearned 
salary  or  in  the  pension  fund,  (Hughes  v.  Traeger,  264  111. 
612;  Pecoy  V.  City  of  Chicago,  265  id.  78;)  it  is  appar- 
ent that  his  contention  that  he  has  been  deprived  of  prop- 
erty without  due  process  of  law  is  not  a  valid  ground  for 
bringing  the  cause  directly  to  this  court.  The  case  does 
not  involve  any  constitutional,  question  except  such  as  has 
been  previously  settled  by  the  decisions  of  this  court  ad- 
versely to  the  contention  made  by  plaintiff  in  error.     The 


64  McMeen  v.  Grant.  [268  IlL 

only  red  question  in  the  case  is  whether  the  facts  well 
pleaded  in  the  petition  for  the  writ  of  mandamus  show  that 
plaintiff  in  error  was  on  January  30,  1900,  entitled  to  re- 
ceive a  pension  from  the  police  pension  fund  of  the  city  of 
Chicago  under  and  by  virtue  of  the  provisions  of  the  said 
act  of  April  29,  1887. 

The  cause  is  transferred  to  the  Appellate  Court  for  the 

First  District.  ^         ^        x       ^ 

Cause  transferred. 


James  T.  McMeen,  Plaintiff  in  Error,  vs,  W11.LIAM  L. 

Grant,  Defendant  in  Error. 

Opinion  filed  April  22,  1915, 

Laches — when  delay  for  seven  years  after  attaining  majority 
will  bar  setting  aside  sale,  A  delay  of  seven  years  after  complain- 
ant attained  his  majority  in  filing  a  bill  to  set  aside  an  adminis- 
trator's sale  made  thirty  years  before  the  bill  was  filed  will  bar 
relief,  where  the  complainant  had  such  knowledge  when  he  at- 
tained majority  that  he  could  have  ascertained  all  the  facts  had 
he  exercised  reasonable  diligence  and  where  the  alleged  irregu- 
larities in  the  sale  resulted  in  no  loss  to  the  estate. 

Writ  of  Error  to  the  Circuit  Court  of  Jefferson 
county;    the  Hon.  Wiluam  H.  Green,  Judge,  presiding. 

Thompson  &  Thompson,  for  plaintiff  in  error. 

W11.UAM  T.  Pace,  and  Robert  M.  Farthing,  for  de- 
fendant in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  plaintiff  in  error,  James  T.  McMeen,  filed  his  bill 
in  the  circuit  court  of  Jefferson  county  to  set  aside  a  deed 
made  by  the  defendant  in  error,  William  L.  Grant,  as  ad- 
ministrator of  the  estate  of  James  M.  McMeen,  deceased, 
on  August  25,  1888,  to  Johnson  Hutchison,  and  a  deed  of 
the  same  land  made  by  Hutchison  to  the  defendant  in  error 
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on  October  i,  1888,  and  to  have  an  assignment  to  Delia  E. 
Grant  of  homestead  and  dower  in  the  same  land.  Upon  a 
hearing  in  open  court  the  bill  was  dismissed  for  want  of 
equity,  and  the  complainant  sued  out  this  writ  of  error. 

James  M.  McMeen  died  intestate  December  17,  1881, 
leaving  a  widow,  Delia  E.  McMeen.  The  plaintiff  in  error 
is  his  only  child.  He  was  born  after  his  father's  death,  on 
June  12,  1882.  At  the  time  of  his  death  James  M.  Mc- 
Meen owned  eighty  acres  of  land,  on  which  he  resided, 
forty  acres  of  which  was  mortgaged.  On  June  15,  1884, 
his  widow  married  William  L.  Grant,  and  they  have  con- 
tinued to  reside  on  the  land  until  the  present  time.  In 
April,  1887,  she  filed  a  petition  in  the  county  court  of  Jef- 
ferson county  for  the  appointment  of  her  husband  as  ad- 
ministrator of  the  estate  of  James  M.  McMeen.  At  the 
December  term,  1887,  of  the  circuit  court  a  bill  was  filed 
to  foreclose  the  mortgage  on  the  forty  acres.  As  a  result 
of  negotiations  between  the  holder  of  the  notes  and  Wil- 
liam L.  Grant  the  suit  was  dismissed  and  the  mortgage  and 
notes  were  assigned  to  Johnson  Hutchison,  Grant's  uncle, 
who  probated  the  notes  against  the  estate  for  $166.17. 
Grant,  as  administrator,  filed  a  petition  in  the  county  court 
to  sell  the  eighty  acres  of  land  to  pay  debts.  A  guardian 
ad  litem  was  appointed  for  the  plaintiff  in  error,  a  decree 
of  sale  was  rendered,  the  land  was  sold  to  Johnson  Hutchi- 
son, and  on  August  25,  1888,  a  deed  was  executed  and  de- 
livered to  him.  On  October  i,  1888,  Hutchison  conveyed 
the  land  to  William  L.  Grant.  Grant  was  in  the  continuous 
possession  of  the  land  for  more  than  twenty  years  before 
this  suit  was  brought,  paid  the  taxes,  made  valuable  and 
permanent  improvements  and  treated  the  land  as  his  own. 
Part  of  the  time  until  he  became  of  age  the  plaintiff  in 
error  lived  with  Grant  and  his  wife  and  part  of  the  time 
elsewhere.  His  mother  was  appointed  his  guardian,  and 
when  he  became  twenty-one  years  of  age  she  made  settle- 
ment and  was  discharged.     In  March,  191 1,  almost  eight 

268  -6 


66  McMeen  v.  Grant.  [288  III. 

years  afterward,  the  bill  in  this  case  was  filed,  when  the 
plaintiff  in  error  was  nearly  twenty-nine  years  old. 

The  bill  alleged  that  the  land  was  worth  less  than  $1000 
at  the  time  of  James  M.  McMeen's  death  and  so  continued 
for  many  years  but  had  recently  increased  in  value  to  more 
than  that  amount.     It  is  averred  that  the  administrator's 
petition  did  not  state  the  facts  in  regard  to  the  existence  of 
homestead  and  dower  rights,  and  that  therefore  the  court 
was  without  jurisdiction  and  the  sale  illegal  and  void ;  that 
the  administrator  procured  his  uncle  to  buy  the  land  in  for 
him  and  convey  it  to  him  later  in  order  to  obtain  title  in 
himself;  that  the  price  of  $190  at  which  the  land  was  sold 
was  inadequate,  the  land  being  worth  $700  or  $800,  and 
that  there  was  a  fiduciary  relation  between  William   L. 
Grant  and  the  plaintiff  in  error.     It  was  averred  that  the 
plaintiff  in  error  had  no  knowledge  of  the  proceedings  in 
the  county  court  until  within  a  year  before  the  filing  of 
the  bill.    An  answer  was  filed  taking  issue  upon  the  aver- 
ments of  the  bill,  contradictory  evidence  was  heard  in  open 
court,  and  the  finding  of  the  court  was  against  the  com- 
plainant.    The  answer,  among  other  defenses,  insists  upon 
that  of  laches.    The  deeds  which  are  sought  to  be  set  aside 
were  made  nearly  twenty-three  years  before  the  bill  was 
filed,  during  which  time  the  defendant  in  error  has  been 
in  possession  of  the  land,  claiming  it  as  owner  and  making 
improvements  on  it.     The  purchaser  at  the  administrator's 
sale  is  dead.     The  widow's  award  and  the  mortgage  debt 
considerably  exceeded  the  value  of  the  land.    The  supposed 
irregularities  in  the  sale  have  resulted  in  no  loss  to  the  es- 
tate, for  if  they  had  not  existed  and  the  land  had  been  sold 
for  all  the  plaintiff  in  error  claims  it  was  worth  it  would 
not  have  produced  sufficient  above  the  mortgage  debt  to 
pay  the  widow's  award.    It  is  true  the  decree  was  rendered 
while  the  plaintiff  in  error  was  an  infant,  but  for  more 
than  seven  years  after  his  majority  he  acquiesced  in  it  and 
took  no  steps  to  avoid  the  sale  until  after  the  property  be- 
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gan  to  rise  in  value.  In  his  bill  he  seeks  to  excuse  this 
neglect  by  the  allegation  that  he  did  not  know  of  the  ex- 
istence of  the  proceedings  which  he  now  seeks  to  set  aside 
until  less  than  a  year  before  he  filed  his  bill,  when  they 
were  disclosed  to  him  by  the  abstract  of  title.  The  pro- 
ceedings, however,  were  all  of  record,  and  the  court  was 
justified  in  finding  that  at  the  time  he  became  of  age  he  had 
such  knowledge  that  by  the  exercise  of  reasonable  diligence 
he  could  have  ascertained  all  the  facts.  He  knew  that  his 
step-father  for  years  had  claimed  to  be  the  owner  of  the 
property.  The  administrator's  deed  to  Hutchison,  and  that 
from  Hutchison  to  Grant,  were  recorded.  The  same  means 
of  information  existed  on  his  twenty-first  birthday  as  seven 
years  later,  and  an  abstract  would  have  disclosed  as  much 
then  as  it  did  later.  No  legal  reason  is  shown  for  his  fail- 
ure to  ascertain  his  rights.  Under  similar  circumstances  a 
complainant  has  been  held  to  be  guilty  of  such  laches  as  to 
deprive  him  of  any  right  to  relief  in  equity.  {Mason  v. 
Odum,  2IO  111.  471 ;  Verdun  v.  Barr,  253  id.  120.)  While 
the  existence  of  the  homestead  estate  in  his  mother  would 
prevent  his  maintaining  an  action  for  the  recovery  of  the 
land,  there  was  nothing  to  prevent  his  instituting  legal  pro- 
ceedings at  any  time  to  set  aside  the  sale  to  Grant.  {Ver- 
dun V.  Barr,  supra,)  Equity  does  not  encourage  stale 
claims,  since  by  lapse  of  time  there  must,  of  necessity,  be 
great  difficulty  in  ascertaining  the  exact  facts  as  to  the  mat- 
ter in  controversy.  Unreasonable  delay  has  been  held  to  be 
a  bar  to  equitable  relief,  even  against  a  trustee.  Lequatte 
v.  Drury,  loi  Ul.  yy;  Hamilton  v.  Hamilton,  231  id.  128; 
Moore  v.  Taylor,  251  id.  468. 

The  bill  was  properly  dismissed  for  want  of  equity. 
The  decree  is  affirmed.  ^^^^^^  affirmed, 

Mr.  Justice  Watson  took  no  part  in  the  decision  of 
this  case. 
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The  Alton  and  Southern  Railroad,  Appellee,  vs.  The 
Vandalia  Railroad  Company,  Appellant. 

Opinion  Hied  April  22,  1915. 

1.  Statutes — what  is  meant  by  construing  a  statute  strictly. 
Construing  a  statute  strictly  means  simply  that  the  statute  should 
be  confined  to  such  subjects  or  applications  as  are  obviously  with- 
in its  terms  and  purposes. 

2.  Same — intention  of  the  legislature  is  what  is  to  be  deter- 
mined.  The  intention  of  the  legislature  is  to  be  gathered  from 
the  necessity  or  reason  of  the  enactment,  with  the  meaning  of  the 
words  enlarged  or  restricted  according  to  their  real  intent;  and 
in  determining  the  meaning  of  a  statute  the  courts  will  keep  in 
mind  the  circumstances  surrounding  its  enactment  and  the  objects 
sought  to  be  attained. 

3.  Railroads — the  Public  Utilities  Commission  has  power  to 
require  grade  of  old  road  to  be  raised.  The  Public  Utilities  Com- 
mission has  all  the  powers  formerly  possessed  by  the  Railroad  and 
Warehouse  Commission  and  also  enlarged  powers  conferred  by 
section  58  of  the  Public  Utilities  act,  and  in  granting  an  applica- 
tion for  the  crossing  of  one  railroad  by  another  it  has  power  to 
require  the  raising  of  the  grade  of  the  old  railroad. 

4.  Same — present  condition  of  the  law  as  to  railroads  crossing 
each  other  at  grade.  Under  the  law  as  it  now  exists,  where  one 
railroad  desires  to  cross  another  at  grade,  damages  must  be  paid, 
as  before,  by  the  petitioning  company,  but  the  plans  and  specifica- 
tions for  such  crossing  must  be  submitted  to  and  approved  by  the 
Public  Utilities  Commission  before  compensation  can  be  ascer- 
tained in  eminent  domain  proceedings,  and  also  must  be  so  sub- 
mitted and  approved  by  such  commission  before  a  grade  crossing 
can  be  put  in  by  agreement  of  the  railroads  affected. 

5.  SAMt— Public  Utilities  Commission  has  full  power  over  the 
crossing  of  railroads.  The  Public  Utilities  Commission  has  full 
power  and  authority  over  the  method,  manner  and  mode  of  grade 
or  elevated  crossings  of  steam  railroads  as  well  as  other  railroads 
and  public  highways,  and  to  fix  the  location  and  prescribe  the 
conditions  as  to  the  physical  construction  and  arrangement  of  the 
crossing,  including  the  elevation  or  depression  of  the  grade  of  any 
existing  railroad,  if  that  is  the  most  reasonable  method  of  con- 
structing the  crossing. 

6.  Same — one  railroad  company  cannot  take  property  of  an- 
other without  compensation.  Before  a  railroad  company  can  take 
the  property  of  another  for  a  crossing  it  must  either  agree  with 
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the  other  as  to  the  damages  for  the  crossing,  or  must  in  eminent 
domain  proceedings  settle  the  amount  of  compensation  it  is  legally 
required  to  pay  for  taking  the  crossing  under  the  proposed  plan. 

7.  Same — legislature  has  not  intended  to  abolish  grade  cross- 
ings of  railroads.  In  passing  the  Crossings  act  of  1907,  and  other 
statutes,  it  has  not  been  the  intention  of  the  legislature  to  entirely 
abolish  the  crossing  of  one  railroad  by  another  at  grade,  but  only 
to  prevent  such  crossings  as  needlessly  or  uselessly  impede  or  en- 
danger travel  or  transportation  on  the  railroads  crossed. 

8.  Same — the  question  whether  there  shall  be  a  grade  crossing 
rests  with  Public  Utilities  Commission.  The  authority  to  decide 
whether  or  not  there  shall  be  a  grade  crossing  of  one  railroad  by 
another  at  a  given  point  rests  with  the  Public  Utilities  Commis- 
sion, and  its  decision  on  such  question  will  not  be  set  aside  by  the 
courts  if  it  is  supported  by  the  weight  of  the  testimony. 

Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  James  A.  CrEighton,  Judge,  presiding. 

FoRDYCE,  HoLUDAY  &  White,  and  McAnulty,  Al- 
len &  Humphrey,  for  appellant. 

John  L.  Flannigan,  and  Martin  W.  Schaefer,  for 
appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  a  proceeding  brought  by  the  appellee,  the  Al- 
ton and  Southern  Railroad,  before  the  Public  Utilities  Com- 
mission of  this  State,  praying  that  said  railroad  might  be 
granted  the  right  by  said  commission  to  cross  the  tracks 
of  the  appellant,  the  Vandalia  Railroad  Company.  About 
the  same  time  the  appellee  filed  a  petition  before  the  com- 
mission praying  for  the  right  to  cross  the  Baltimore  and 
Ohio  Southwestern  railroad  close  to  the  point  where  the 
appellee  desired  to  cross  said  Vandalia  railroad,  both  cross- 
ings to  be  at  grade.  Said  Vandalia  Railroad  Company  and 
said  Baltimore  and  Ohio  Southwestern  Railroad  Company 
answered,  stating,  among  other  things,  that  the  said  grade 
crossings  would  be  dangerous  and  cause  irreparable  damage 
to  them.    After  a  hearing  before  the  commission  the  prayer 
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of  the  appellee  was  allowed  and  an  order  entered  by  said 
Public  Utilities  Commission  setting  out  certain  conditions, 
some  of  which  will  be  hereinafter  more  specifically  referred 
to.  From  that  order  both  of  said  respondent  railroad  com- 
panies appealed  to  the  circuit  court  of  Sangamon  county, 
which  entered  judgment  affirming  the  decision  of  the  Pub- 
lic Utilities  Commission.  The  Vandalia  Railroad  Company 
thereupon  appealed  from  that  order  to  this  court.  The  pro- 
ceedings against  said  Vandalia  Railroad  Compaay  and  said 
Baltimore  and  Ohio  Southwestern  Railroad  Company  were 
consolidated  for  a  hearing  before  the  Public  Utilities  Com- 
mission, also  in  the  circuit  court  of  Sangamon  county.  The 
Vandalia  Railroad  Company,  however,  is  the  only  appel- 
lant here. 

The  Vandalia  and  the  Baltimore  and  Ohio  Southwest- 
ern Railroad  Companies  enter  the  city  of  East  St.  Louis, 
Illinois,  from  the  east.  From  the  bluffs  lying  east  of  that 
city  to  the  Mississippi  river  the  land  is  generally  level.  Said 
two  railroads,  in  running  across  this  low  land,  for  a  por- 
tion of  the  distance  are  nearly  parallel.  Appellee,  the  Alton 
and  Southern  Railroad,  desired  to  cross  the  tracks  of  these 
two  roads  at  points  on  their  lines  near  the  eastern  limits 
of  their  respective  yards  in  East  St.  Louis.  At  this  local- 
ity the  Baltimore  and  Ohio  Southwestern  Railroad  Com- 
pany has  one  track  and  is  on  the  southerly  side  of  the 
double  track  of  the  Vandalia  railroad,  the  distance  from 
the  center  of  the  one  right  of  way  to  the  center  of  the 
other  right  of  way  being  about  120  feet.  The  Baltimore 
and  Ohio  Southwestern  track  at  that  place  is  on  an  embank- 
ment about  six  feet  in  height  and  that  of  the  Vandalia  Rail- 
road Company  on  one  about  two  feet  lower.  Appellee,  the 
Alton  and  Southern  Railroad,  by  the  terms  of  its  charter 
is  authorized  to  construct  a  railroad  from  a  point  on  the 
easterly  bank  of  the  Mississippi  river,  in  an  easterly  and 
northeasterly  direction,  "to  a  point  in  St.  Clair  county,  Illi- 
nois, near  the  northeasterly  limits  of  East  St.  Louis.    This 
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railroad  is  at  the  present  time  partially  constructed,  and 
is  located  in  a  more  or  less  semi-circular  form  from  two 
to  five  miles  from  the  center  of  East  St.  Louis,  bordering 
that  city  on  its  southerly  and  easterly  sides,  and  crosses  at 
grade  the  railroads  which  radiate  from  the  city  south  and 
east.  Its  tracks  at  the  time  of  this  hearing  were  located 
and  practically  constructed  up  to  the  tracks  of  appellant's 
railroad.  The  evidence  shows  that  appellee's  railroad  is 
being  constructed  as  a  belt  line,  to  do  a  freight  transfer 
business  with  the  other  railroads  entering  East  St.  Louis. 
The  evidence  also  tends  to  show  that  the  Terminal  As- 
sociation of  East  St.  Louis  is  composed  of  fourteen  or 
fifteen  railroads  or  trunk  lines  which  enter  East  St.  Louis 
and  St.  Louis,  owning  three  belt  lines  on  the  east  side 
of  the  river  tha.t  are  engaged  in  transferring  trains  and 
cars  to  and  from  the  various  railroads  that  center  in  East 
St.  Louis.  The  first  belt  line  is  on  the  river  front,  and  is 
called  the  East  St.  Louis  Connecting  Railroad ;  the  second, 
at  Eighteenth  street,  is  known  as  the  Venice  and  Caron- 
delet  Belt  Line;  the  third  is  one  block  further  east,  and 
is  known  as  the  Illinois  Transfer  Belt  Line.  The  cross- 
ings of  these  three  belt  lines  in  East  St.  Louis  are  all  at 
grade.  The  appellee,  in  the  process  of  construction  from 
the  west  and  south  to  the  present  point,  has  constructed 
grade  crossings  across  all  the  railroads,  steam  or  electric, 
which  it  intersects,  having  thus  far  constructed  twenty-four 
of  such  grade  crossings. 

The  appellant  contends  that  the  crossing  at  this  point 
should  be  overhead,  while  the  appellee  contends  that  such 
crossing  for  a  belt  line  road  in  competition  with  the  other 
roads  of  the  city,  all  having  crossings  at  grade,  should 
also  be  at  grade;  that  as  Forest  boulevard  is  located  half 
a  mile  south  of  and  parallel  with  the  line  of  the  Vandalia 
road,  if  an  overhead  crossing  is  to  be  constructed  for  these 
railroads  the  southern  approach  would  necessarily  com- 
mence at  Forest  boulevard,  and  the  grade  of  the  southern 
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approach  would  have  to  be  one  and  one-fourth  per  cent 
and  the  approach  to  the  northward  would  necessarily  have 
to  be  at  least  a  one  per  cent  grade,  and  that  the  expense 
of  construction  of  such  an  overhead  crossing  would  be 
$161,370,  its  annual  expense  for  maintenance  and  deprecia- 
tion would  amount  to  $9124.50,  and  that  such  a  grade  as 
above  stated  for  an  industrial  freight  belt  road  would  make 
it  practically  impossible  to  compete  with  the  other  roads  at 
grade;  thSit  an  overhead  crossing  with  a  grade  approach 
not  greater  than  three  per  cent  (the  highest  practical  grade 
counsel  claim  for  the  appellee's  road  at  that  point  so  as  to 
be  able  to  compete  with  the  other  belt  roads)  would  cost 
$726,420.70;  that  the  annual  maintenance  of  such  an  over- 
head crossing  would  amount  to  $39,858.70,  which,  capital- 
ized at  five  per  cent,  would  make  the  capitalized  investment 
$1,523,594;  that  the  proposed  grade  crossing  authorized 
by  the  decision  of  the  commission  and  approved  by  the 
judgment  of  the  circuit  court,  including  the  raising  of  the 
road-bed  of  the  Vandalia  Railroad  Company  to  bring  it  to  ' 
the  level  of  the  Baltimore  and  Ohio  Southwestern  railroad, 
and  not  increasing  the  grade  of  the  Vandalia  railroad  at 
that  point,  would  cost  $84,775,  ^"<1  ^^e  annual  expense  for 
maintenance  and  operation  would  be  $8778.75.  Appellee 
introduced  evidence  tending  to  support  its  contentions  as 
to  these  items.  The  evidence  of  appellant  tended  to  show 
that  the  belt  line  railroad  could  profitably  compete  and  op- 
erate at  a  one  and  one-fourth  per  cent  grade  for  overhead 
crossing  at  this  point ;  that  such  overhead  crossing  built  at 
that  grade  would  cost  $126,093  and  the  annual  charge  for 
its  maintenance  would  be  $7560,  and  that  the  cost  of  rais- 
ing the  grade  of  the  other  track  the  two  feet  required  by 
the  commission's  order  would  be  $14,000.  Appellee  claims 
the  cost  of  raising  such  grade  would  be  only  about  $6000. 
The  evidence  of  the  appellant  shows  that  it  has  about 
forty-two  trains  daily  passing  over  its  tracks  at  the  point 
of  this  proposed  crossing,  nineteen  of  them  being  passen- 
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ger  trains,  carrying  approximately  375,122  passengers  per 
year;  that  much  live  stock  is  shipped  over  that  line  for 
the  markets  and  stock  yards  at  East  St.  Louis ;  that  ap- 
pellant has  two.  very  fast  special  mail  trains  running  be- 
tween New  York  City  and  St.  Louis ;  that  East  St.  Louis 
is  largely  a  manufacturing  city  and  produces  much  smoke, 
which  interferes  with  the  safe  operation  of  trains  and 
crossings;  that  fog  frequently  rises  over  that  section  sur- 
rounding the  point  in  question,  making  the  grade  crossings 
more  than  ordinarily  dangerous  and  causing  delays  to  the 
operation  of  trains;  that  there  are  about  thirty  railroads 
entering  East  St.  Louis ;  that  appellee  proposes  an  outer 
belt  line  for  the  purpose  of  developing  a  large  industrial 
district  which  has  no  switching  facilities  and  for  the  in- 
terchange of  freight  among  the  roads  entering  the  East 
St.  Louis  district ;  that  the  proposition  is  to  build  one  in- 
terlocking plant  for  both  crossings,  which  will  make  it 
more  dangerous  than  if  operated  singly,  and  still  more 
dangerous  because  the  two  roads,  the  Vandalia  and  the 
Baltimore  and  Ohio  Southwestern,  are  so  close  together; 
that  a  grade  crossing  will  necessarily  impede  travel  and 
transportation  on  appellant's  railroad. 

The  decision  and  order  of  the  Public  Utilities  Commis- 
sion, approved  by  the  judgment  of  the  circuit  court,  are 
to  the  effect  that  the  appellee  railroad  be  authorized  to 
cross  at  grade  said  Vandalia  railroad,  said  right  of  way 
first  having  been  obtained  in  accordance  with  the  Eminent 
Domain  act  or  otherwise,  and  that  before  crossing  said 
railroad  the  appellee  shall  install  an  interlocking  plant  of 
approved  design  at  said  crossing,  plans  to  be  prepared  and 
submitted  to  the  appellant  railroad  company  for  its  ex- 
amination and  to  the  Public  Utilities  Commission  for  ex- 
amination and  approval  before  the  same  is  installed,  the 
said  plant  to  be  installed  under  the  direction  and  approval 
of  the  said  commission;  that  said  appellee  railroad  shall 
bear  the  entire  expense  of  the  construction,  installation  and 
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maintenance  of  such  crossing  and  interlocking  plant  on 
said  Vandalia  railroad;  that  the  Vandalia  Railroad  Com- 
pany be  ordered,  after  agreement  with  appellee  or  after 
said  appellee  has  complied  with  -all  the  requirements  of 
the  Eminent  Domain  act,  to  raise  its  grade  at  the  point 
of  such  crossing  by  an  amount  of  approximately  two  feet, 
and  to  make  all  other  changes  that  are  reasonably  neces- 
sary to  permit  the  Alton  and  Southern  Railroad  to  cross 
the  Vandalia  railroad  at  grade  at  the  point  proposed.  The 
exact  character  of  these  changes,  together  with  the  exact 
amount  of  the  proposed  rise,  the  rate  of  grade  of  the  ap- 
proaches, and  other  details,  are  to  be  determined  by  agree- 
ment between  the  two  roads,  if  possible,  and  if  not  possible, 
then  by  the  commission  after  another  hearing. 
,  Counsel  for  the  appellant  argue  that  the  Public  Utilities 
Commission  has  no  power  to  order  the  Vandalia  Railroad 
Company  to  raise  its  grade  in  order  to  enable  the  Alton  and 
Southern  Railroad  to  cross  its  tracks  at  grade;  that  the 
statutes  only  confer  upon  the  commission  the  right  to  give 
or  withhold  its  permission  as  to  the  place  and  manner  of 
the  railroads  crossing  each  other,  and  the  authority  does 
not  include  the  right  to  compel  one  to  raise  its  grade  in 
order  to  permit  the  other  to  cross  at  grade;  that  the  stat- 
utes under  which  the  State  commission  is  authorized  to  act 
must  be  strictly  construed  with  reference  to  the  powers 
conferred  upon  such  commission. 

Construing  a  statute  strictly  means,  under  the  authori- 
ties, simply  that  it  should  be  confined  to  such  subjects  or 
applications  as  are  obviously  within  its  terms  and  purposes. 
(2  Lewis'  Sutherland  on  Stat.  Const. — 2d  ed. — sees.  518, 
519.)  In  recent  years  the  rule  of  strict  construction  has 
lost  much  of  its  force,  as  it  has  become  more  and  more 
generally  recognized  **that  the  paramount  duty  of  the  judi- 
cial interpreter  is  to  put  upon  the  language  of  the  legisla- 
ture, honestly  and  faithfully,  its  plain  and  rational  meaning 
and  to  promote  its  object."     (Endlich  on  Interpretation  of 
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Statutes,  sec.  329.)  The  intention  of  the  legislature  is  the 
law.  This  intention  is  to  be  gathered  from  the  necessity 
or  reason  of  the  enactment,  with  the  meaning  of  the  words 
enlarged  or  restricted  according  to  their  real  intent.  In 
determining  the  meaning  of  a  statute  the  courts  will  keep 
in  mind  the  circumstances  surrounding  its  enactment  and 
the  objects  sought  to  be  obtained  by  the  statute.  Hoyne  v. 
Danisch,  264  111.  467;   Warner  v.  King,  267  id.  82. 

Section  58  of  the  Public  Utilities  act  contains  some  of 
the  main  provisions  as  to  the  authority  of  said  commission 
to  control  grade  crossings  of  railroads.  That  section  pro- 
vides, among  other  things,  that  no  track  of  any  railroad 
company  shall  "be  constructed  across  the  track  of  any  other 
railroad  or  street  railroad  company  at  grade  *  *  *  with- 
out having  first  secured  the  permission  of  the  commission. 
*  *  *  fh^  commission  shall  have  the  right  to  refuse  its 
permission  or  to  grant  it  upon  such  terms  and  conditions 
as  it  may  prescribe.  The  commission  shall  have  power  to 
determine  and  prescribe  the  manner,  including  the  particu- 
lar point  of  crossing,  and  the  terms  of  installation,  opera- 
tion, maintenance,  use  and  protection  of  each  such  grade 
crossing."  (Laws  of  19 13,  p.  489.)  The  section  further 
provides  that  the  commission  shall  have  the  power  to  alter 
or  abolish  any  grade  crossing  and  require  a  separation  of 
grades  at  a  crossing  when  it  deems  the  public  safety  so  re- 
quires, and  concludes  with  the  proviso  that  the  Public  Utilf- 
ties  act  shall  not  repeal  the  Crossing  act,  approved  May  25, 
1907,  in  force  July  i,  1907.  That  act  was  an  amendment 
re-writing  an  act  of  May  27,  1889,  and  among  other  things 
provides  that  a  railroad  desiring  to  cross  another  railroad 
shall,  before  constructing  the  crossing,  apply  to  the  Rail- 
road and  Warehouse  Commission,  and  after  a  hearing  that 
commission  shall  give  a  decision  "prescribing  the  place 
where  and  the  manner  in  which  the  said  crossing  shall  be 
made,  but  in  all  cases  the  compensation  to  be  paid  for 
property  actually  required  for  the  crossing  and  all  damages 
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resulting  therefrom,  shall  be  determined  in  the  manner  pro- 
vided by  law  in  case  the  parties  fail  to  agree :  Provided, 
that  said  commission  shall  only  grant  permission  to  con- 
struct such  crossing  at  such  place  and  in  such  manner  as 
will  not  unnecessarily  impede  or  endanger  the  travel  or 
transportation  upon  the  railroad  to  be  crossed."  (Laws  of 
1907,  p.  475.)  The  Public  Utilities  act  further  provides 
(section  81)  that  said  act  shall  not  be  construed  to  repeal 
any  act  or  part  of  act  (except  that  of  April  13,  1871,  in 
force  July  i,  1871,)  conferring  power  on  the  Board  of 
Railroad  and  Warehouse  Commissioners  except  those  in 
direct  conflict  therewith,  but  the  rights,  powers  and  duties 
conferred  by  law  upon  the  Board  of  Railroad  and  Ware- 
house Commissioners  shall  be  continued  in  full  force  and 
transferred  to  the  State  Public  Utilities  Commission.  The 
Railroad  and  Warehouse  Commission  act,  approved  and  in 
force  March  i,  1872,  and  as  thereafter  amended  with  ref- 
erence to  the  incorporation  of  railroad  companies,  provides, 
among  other  things,  for  the  obtaining  of  a  right  of  way 
by  railroad  companies  by  eminent  domain  proceedings,  and 
the  sixth  clause  of  section  19  of  said  act  provides  that 
among  the  powers  that  every  such  corporation  shall  have, 
shall  be  the  right  "to  cross,  intersect,  join  and  unite  its 
railways  with  any  other  railway  before  constructed,  at  any 
point  in  its  route,  *  *  *  and  if  the  two  corporations 
cannot  agree  upon  the  amount  of  compensation  to  be  made 
therefor,  or  the  points  and  manner  of  such  crossings  and 
connections,  the  same  shall  be  ascertained  and  determined 
in  manner  prescribed  by  law."  (Kurd's  Stat.  1913,  p. 
1942.)  This  court  has  held,  when  two  corporations  can 
not  agree  upon  the  amount  of  compensation  or  the  points 
and  manner  of  crossing,  that  the  provision  of  said  section 
that  the  same  shall  be  ascertained  in  manner  prescribed  by 
law  means  a  proceeding  under  the  Eminent  Domain  act. 
Chicago  and  Western  Indiana  Railroad  Co.  v.  Illinois  Cen- 
tral Railroad  Co,  113  111.  156. 
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Counsel  for  appellant  argue  that  under  the  law  as  it 
now  exists,  when  a  grade  crossing  requires  the  raising  of 
the  grade  of  the  old  railroad,  this  can  only  be  done  and 
the  compensation  ascertained  by  condemnation  proceed- 
ings; that  the  Public  Utilities  Commission  has  no  power 
to  require  the  raising  of  the  grade  of  the  old  railroad  in 
^  order  to  permit  a  grade  crossing.  With  this  we  cannot 
agree.  The  difficulties  of  securing  a  proper  grade  crossing 
under  the  old  method,  by  condemnation  proceedings,  were 
so  great  that  the  legislature  in  1889  passed  the  Crossing 
act  heretofore  referred  to  and  thereafter  amended  it  in 
May,  1907.  The  plain  purpose  of  the  Crossing  act  as 
originally  passed  and  as  amended  was  to  give  the  Railroad 
and  Warehouse  Commission  the  authority  to  control  such 
grade  crossings  of  railroads  and  to  fix  the  terms  and  con- 
ditions upon  which  the  crossings  should  be  made.  As  al- 
ready stated,  the  Public  Utilities  Commission  has  the  same 
power  under  said  Crossing  act  as  had  the  Railroad  and 
Warehouse  Commission.  In  addition  to  the  power  granted 
by  the  Crossing  act,  the  Public  Utilities  Commission  has 
enlarged  powers  under  section  58,  already  quoted  from. 

Counsel  concede  that  the  commission  has  the  power  to 
alter  or  abolish  grade  crossings  or  to  require  a  separation 
of  the  grades  and  specify  the  terms  upon  which  such  sep- 
aration shall  be  made,  but  they  contend  that  the  power 
given  to  "determine  and  prescribe  the  manner  of  crossing" 
only  means  as  to  the  strip  of  land  taken  and  condemned 
for  the  crossing,  and  cannot  mean  the  authority  to  go  be- 
yond that,  or  to  take  a  part  of  the  right  of  way  of  a  road 
not  crossed  or  actually  included  in  the  part  taken.  To  so 
hold  would  be  to  give  the  words  "the  manner  of  crossing" 
a  restricted,  unnatural  and  unreasonable  meaning.  Lexi- 
cographers give  to  the  word  "manner"  a  broader  meaning 
than  to  "method."  "Manner"  is  literally  the  handling  of 
a  thing  and  includes  both  method  and  mode.  (19  Am.  & 
Eng.  Ency.  of  Law,— 2d  ed. — 918;    26  Cyc.  516.)     The 
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word  "manner,"  in  a  statute  providing  that  a  railroad  may 
agree  with  the  public  authorities  as  to  the  manner,  terms 
and  conditions  upon  which  a  railroad  may  occupy  a  high- 
way, means  the  method  or  mode  of  laying  the  tracks.  The 
word  "manner"  in  a  street  improvement  contract,  as  to  di- 
recting the  manner  in  which  the  work  shall  be  done,  means 
the  power  to  control  the  work,  not  only  as  to  its  character, 
but  as  to  the  means  to  be  used  in  doing  it.  (5  Words  and 
Phrases,  4334,  and  cases  cited.)  It  has  been  held  under  a 
somewhat  similar  statute,  that  a  State  corporation  commis- 
sion has  the  right  to  fix  the  place  of  the  crossing  of  rail- 
way tracks  and  the  physical  construction  and  arrangement 
of  the  crossing.  (Nezvport  News  Raikvay  and  Electric 
Co.  V.  Hampton  Roads  Raikvay  Co,  102  Va.  847.)  Where 
a  crossing  cannot  be  made  otherwise  than  at  grade,  it  will 
not  be  denied  because  it  will  necessitate  the  raising  of  spur 
tracks  of  the  company  crossed  .eighteen  inches,  it  appear- 
ing that  the  new  grade  is  necessary  because  of  another 
crossing.  3  Elliott  on  Railroads,  (2d  ed.)  sec.  1122;  see, 
also,  Butte  and  A,  P,  Railway  Co.  v.  Montana  Union  Rail- 
zvay  Co,  31  L.  R.  A.  298. 

Hardly  any  grade  crossing  can  be  made  without  chang- 
ing at  the  point  of  crossing,  in  a  slight  degree  at  least,  the 
actual  grade  of  the  old  railroad  right  of  way  to  be  crossed. 
It  would  be  impossible  to  have  a  grade  crossing  over  the 
appellant  railroad  and  the  Baltimore  and  Ohio  Southwest- 
ern railroad  here  in  question  unless  the  grade  of  one  of 
said  two  roads  were  elevated  or  depressed.  The  evidence 
shows,  without  contradiction,  that  the  expense  of  lowering 
the  grade  of  a  road  is  much  greater  than  that  of  elevat- 
ing the  grade.  If  the  argument  of  counsel  for  appellant  be 
sustained,  the  appellee  here  has  the  right  to  commence  con- 
demnation proceedings  to  cross  these  two  roads  at  this 
point  at  such  a  grade  and  with  such  approaches  as  it  de- 
sires, being  required  only  to  present  its  plans  for  the  grade 
crossing  in  the  condemnation  proceeding,  of  course  paying 
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the  damages  for  such  crossing  that  the  law  requires  to  the 
appellant  railroad  company.  Under  the  law  as  it  now  ex- 
ists these  same  damages  must  be  paid,  but  the  plans  and 
specifications  for  such  grade  crossing  must  be  submitted  to 
and  approved  by  the  Public  Utilities  Commission  before 
compensation  can  be  ascertained  in  eminent  domain  pro- 
ceedings, and  also  must  be  submitted  to  and  approved  by 
such  commission  before  a  grade  crossing  can  be  put  in  by 
agreement  of  the  railroads  affected  by*  said  crossing. 

Section  14  of  article  11  of  the  constitution  of  1870  pro- 
vides that  the  exercise  of  the  power  of  eminent  domain 
shall  never  be  so  construed  or  abridged  "as  to  prevent  the 
taking,  by  the  General  Assembly,  of  the  property  and  fran- 
chises of  incorporated  companies  already  organized,  and 
subjecting  them  to  the  public  necessity  the  same  as  of  in- 
dividuals." Every  railroad  corporation  takes  its  right  of 
way  subject  to  the  right  of  the  public  to  have  other  rail- 
roads constructed  across  its  track  whenever  the  public  ne- 
cessity may  be  thought  to  demand  it,  otherwise  the  grant 
of  the  privilege  to  construct  a  railroad  across  or  through 
the  State  would  be  an  obstacle  in  the  way  of  its  future 
prosperity.  {Chicago  and  Alton  Railroad  Co,  v.  Joliet, 
Lockport  and  Aurora  Railway  Co.  105  111.  388.)  Every 
railroad  accepts  its  charter  and  franchises  subject  to  the 
power  of  the  State  to  authorize  the  construction  of  other 
roads.  The  right  of  one  railroad  to  cross  another  is  essen- 
tial to  its  construction.  The  legislature  has  the  authority 
to  require  such  conditions  and  terms  as  may  be  reasonable 
and  fair  to  all  the  parties,  if  it  provides  that  the  road  being 
crossed  shall  obtain  just  compensation  for  its  property  thus 
appropriated.  The  legislature  could  not  be  deprived  of  this 
power  without  a  change  in  the  constitution.  While  the  leg- 
islature cannot  delegate  its  power  to  make  a  law,  it  can 
make  a  law  to  delegate  a  power  to  determine  some  fact 
or  state  of  things  upon  which  the  law  makes,  or  intends 
to  make,  its  own  action  depend.     {Pish  v.  McGann,  205 
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III.  179.)  To  hold  that  whatever  the  legislature  may  do 
it  shall  do  in  every  detail  or  else  the  thing  shall  go  undone 
would  be  to  practically  destroy  government.  Necessarily, 
regarding  many  things,  especially  affecting  local  or  indi- 
vidual interests,  the  legislature  may  act  either  mediately  or 
immediately.  While  the  legislature  cannot  divest  itself 
of  its  proper  function  or  delegate  its  legislative  authority, 
it  may  still  designate  others  to  do  those  things  which  it 
can  appropriately,  yet  cannot  understandingly  or  advan- 
tageously, do  itself.  {People  v.  Reynolds,  5  Gilm.  i ;  Peo- 
ple V.  Grand  Trunk  Western  Railway  Co.  232  111.  292; 
Arms  V.  Ayer,  192  id.  601 ;  Block  v.  City  of  Chicago,  239 
id.  251.)  Under  the  authorities  the  mode  and  manner 
of  the  regulation  of  railroad  or  highway  crossings  in  this 
St^te  are  clearly  a  matter  of  legislative  discretion.  Such 
regulation  may  be  by  legislative  action  directly  or  may  be 
exercised  through  boards  or  commissions  or  like  bodies, 
such  as  the  Railroad  and  Warehouse  Commission  or  Pub- 
lic Utilities  Commission.  (Railroad  Commission  cases, 
116  U.  S.  307;  Charlotte  Railroad  Co,  v.  Gibbes,  142  id. 
386;  Inter-State  Commerce  Commission  v.  Brimson,  154 
id.  447;  State  v.  Railroad  Commission,  (Wis.)  121  N.  W. 
Rep.  919.)  This  court,  in  effect,  decided  that  the  legis- 
lature could  delegate  such  powers  as  were  exercised  in  this 
case  by  the  Public  Utilities  Commission,  in  passing  on  the 
authority  of  the  Railroad  and  Warehouse  Commission  in 
Chicago  and  Southern  Traction  Co.  v.  Illinois  Central  Rail- 
road Co.  246  111.  146. 

The  legislature  clearly  intended  by  said  Crossing  act  of 
1889,  as  amended  in  1907,  to  give  the  Railroad  and  Ware- 
house Commission  authority  to  regulate,  oversee,  control 
and  fix  the  conditions  as  to  just  such  crossings  as  we  are 
here  considering.  If  there  is  any  doubt  as  to  the  meaning 
of  those  acts,  there  can  be  no  doubt  as  to  their  meaning 
in  connection  with  the  provisions  of  said  Public  Utilities 
act.    There  can  be  no  escape  from  the  conclusion  that  the 
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legislature  intended  by  these  various  statutes  to  give  the 
Public  Utilities  Commission  full  power  and  authority  over 
the  method,  manner  and  mode  of  grade  or  elevated  cross- 
ings of  steam  railroads,  as  well  as  other  railroads  and  pub- 
lic highways,  and  to  fix  the  location  and  prescribe  all  the 
conditions  as  to  the  physical  construction  and  arrangement 
of  the  crossings.  This  necessarily  includes  the  power  to 
elevate  or  depress  the  grade  of  any  existing  railroad,  if  that 
is  the  most  reasonable  method  of  constructing  the  crossing 
in  question. 

Cotmsel  for  appellant  further  argue  that  the  decision 
of  the  Public  Utilities  Commission,  as  approved  by  the 
judgment  of  the  circuit  court,  is  the  taking  of  their  client's 
property  without  due  process  of  law,  because  it,  in  effect, 
allows  the  property  to  be  taken  without  compensation  be- 
ing paid  therefor.  In  this  they  are  in  error.  What  we 
have  already  said  indicates  clearly  that  before  the  property 
can  actually  be  occupied  appellee  must  either  agree  with 
appellant  as  to  the  damages  for  the  crossing,  or  must  in 
eminent  domain  proceedings  settle  the  amount  of  compen- 
sation it  is  legally  required  to  pay  for  the  taking  of  this  ] 
crossing  under  the  proposed  plan.  The  order  of  the  com- 
mission so  provides. 

Counsel  for  appellant  further  argue  that  even  though 
the  Public  Utilities  Commission  can,  under  certain  circum- 
stances, permit  a  grade  crossing  where  it  may  require  the 
elevation  of  the  grade  of  the  older  road,  it  has  no  right 
or  authority  to  permit  the  grade  crossing  provided  for  in 
its  order  in  this  case,  because  such  crossing  will  unneces- 
sarily impede  the  travel  and  transportation  on  appellant's 
road;  that  the  public  policy  of  this  and  other  States,  as 
shown  by  statutes  and  by  the  decisions  of  the  courts,  is 
opposed  to  grade  crossings;  that  the  question  whether  a 
crossing  other  than  at  grade  should  be  established  must  be 
determined  mainly  on  the  basis  of  whether  it  is  physically 
practicable  to  have  a  crossing  other  than  at  grade;   that  a 

268  -6 


82  Alton  &  So.  R.  R.  v.  Vandalia  R.  R.       [268  III. 

grade  crossing  cannot  be  lawfully  constructed  if  an  over- 
head crossing  is  practicable.  Many  authorities  are  cited 
by  counsel  to  support  these  various  contentions.  While 
some  of  them  tend  to  support  the  argument  of  counsel, 
those  cases  cannot  be  controlling  in  this  State,  as  we  are 
acting  under  a  statute  differently  worded  from  the  statutes 
construed  in  those  decisions.  The  necessity  and  practica- 
bility of  grade  crossings  have  been  amply  demonstrated  by 
experience.  They  are  found  everywhere,  both  on  railways 
constructed  for  purely  industrial  purposes  and  also  on  the 
great  through  transportation  lines  of  the  country,  and  it 
appears  from  this  record  that  they  are  operated  with  rea- 
sonable safety  and  rapidity.  Great  sums  of  money  are 
being  spent  annually  in  putting  in  derailing  switches,  elec- 
tric bells  and  other  safeguards  connected  with  interlocking 
grade  switch-plants  and  in  the  payment  of  employees  who 
have  charge  of  them.  Grade  crossings  are  found  in  the 
great  cities  with  their  crowded  population  as  well  as  in 
the  sparsely  settled  communities  of  the  country  districts. 
While  they  are  discriminated  against  in  some  States,  so 
far  as  we  are  advised  they  are  nowhere  prohibited.  *'Of 
such  infinite  variety  are  the  topographical,  financial,  com- 
mercial, operative  and  other  considerations  involved,  that 
the  possibility  of  railroad  construction  and  operation  with- 
out them  has  not  yet  been  demonstrated."  IVellsburg  and 
S,  L.  Railroad  Co.  v.  Panha^idle  Traction  Co,  48  S.  E. 
Rep.  (W.  Va.)  746. 

Counsel  argue  that  the  safety  of  the  public,  as  shown 
by  this  record,  absolutely  requires  the  construction  of  an 
overhead  structure  at  the  point  in  question  rather  than  a 
grade  crossing  with  an  interlocking  plant;  that  the  expert 
testimony  in  this  record  is  practically  in  accord  that  the 
construction  of  an  overhead  crossing  would  eliminate  the 
dangers  incident  to  an  interlocked  grade  crossing.  We  are 
disposed  to  agree  with  the  argument  of  counsel  that  the 
weight  of  the  testimony  in  the  record  is  to  the  effect  that 
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the  construction  of  an  overhead  crossing  eliminates  the 
dangers  incident  to  a  grade  crossing,  however  well  guarded 
or  protected.  There  is,  however,  evidence  in  the  record 
given  by  experienced  railroad  men  to  the  effect  that  a 
grade  crossing  can  be  made  operable  and  safe  by  proper 
mechanical  devices  and  interlocking  plants.  At  least  one 
witness  testifies  that  the  question  of  an  overhead  crossing 
taking  care  of  the  danger  better  than  an  interlocking  plant 
at  a  grade  crossing  is  a  matter  of  personal  opinion;  that 
in  the  opinion  of  the  witness  a  grade  crossing  properly 
guarded  by  mechanical  devices  and  regulations  is  as  safe 
as  an  overhead  crossing.  We  think  the  deduction  can  be 
fairly  drawn  from  the  evidence  that  grade  crossings,  prop- 
erly protected  by  up-to-date  interlocking  devices  and  prop- 
erly guarded  and  regulated,  are  considered  by  experienced 
railroad  men  as  reasonably  safe  and  reliable.  The  testi- 
mony tends  strongly  to  show  that  primarily  track  eleva- 
tions in  the  cities  are  for  the  separation  of  the  grades  of 
railroads  from  the  streets  or  public  highways  for  team  and 
foot  passenger  travel  and  not  for  the  separation  of  the 
grades  of  the  crossings  of  the  railroads  among  themselves; 
that  in  Chicago  and  other  large  cities  where  railroads  have 
been  elevated,  the  main  tracks  of  the  various  railroads,  in 
the  majority  of  cases,  cross  each  other  at  the  same  grade. 
Counsel  for  appellant  mainly  rely  in  support  of  their 
argument  that  the  public  policy  of  this  State  is  against 
grade  crossings,  on  the  provision  of  said  Railroad  Cross- 
ing act  of  May  25,  1907,  heretofore  quoted,  which  states 
that  said  Railroad  and  Warehouse  Commission  ''shall  only 
grant  permission  to  construct  such  crossing  at  such  place 
and  in  such  manner  as  will  not  unnecessarily  impede  or 
endanger  the  travel  or  transportation  upon  the  railroad  to 
be  crossed."  "Unnecessarily"  is  defined  by  lexicographers 
as  "without  necessity,"  "needlessly,"  "uselessly."  The  leg- 
islature, in  the  passage  of  these  various  acts,  manifestly 
never  intended  that  all  grade  crossings  should  be  abolished 
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or  that  all  danger  at  grade  crossings  must  necessarily  be 
eliminated.  Railroad  travel  in  any  form,  at  any  place,  can 
not  be  carried  on  without  some  element  of  danger.  What 
was  intended  by  the  legislature  was  to  prevent  railroad 
crossings  being  so  constructed  as  to  needlessly,  uselessly  or 
without  necessity  impede  or  endanger  travel  or  transporta- 
tion of  the  railroads  crossed.  Had  it  been  the  intention  of 
the  legislature  to  abolish  grade  crossings  it  could  have  so 
provided  in  plain,  unambiguous  language.  This  was  not 
done  by  these  various  legislative  acts  to  which  we  have 
referred  but  a  tribunal  was  designated  to  pass  upon  each 
case  as  it  arose.  From  the  wording  of  said  statute  of 
May,  1907,  it  necessarily  follows  that  the  legislature  con- 
templated that  there  would  be  cases  where  grade  crossings 
would  be  proper.  That  the  legislature  had  the  same  in- 
tention in  passing  the  Public  Utilities  act  is  also  obvious 
from  the  wording  of  section  58  of  that  act,  wherein  it  pro- 
vides that  the  commission  "shall  have  power  to  determine 
and  prescribe  the  manner,  including  the  particular  point  of 
crossing,  and  the  terms  of  installation,  operation,  mainte- 
nance, use  and  protection  of  each  such  grade  crossing," 
giving  authority  to  said  commission  to  grant  permission 
for  grade  crossings,  or  to  abolish,  alter  or  change  them. 

Beyond  question,  the  authority  to  decide  whether  or 
not  there  shall  be  a  grade  crossing  at  a  certain  point  rests 
with  the  Public  Utilities  Commission.  Section  68  of  the 
act  provides  that  on  the  hearing  in  court  when  an  appeal 
is  taken  no  new  or  additional  evidence  may  be  introduced, 
"but  the  appeal  shall  be  heard  on  the  record  of  the  com- 
mission as  certified  to  by  it.  The  findings  and  conclusions 
of  the  commission  on  questions  of  fact  shall  be  held  prima 
facie  to  be  true  and  as  found  by  the  commission;  and  a 
rule,  regulation,  order  or  decision  of  the  commission  shall 
not  be  set  aside  unless  it  clearly  appears  that  the  finding 
of  the  commission  was  against  the  manifest  weight  of  the 
evidence  presented  to  or  before  the  commission,     *     *     ♦ 
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and  the  burden  of  proof  upon  all  issues  raised  by  the  ap- 
peal shall  be  upon  the  person  or  corporation  appealing  from 
such  rules,  regulations,  orders  or  decisions." 

The  evidence  shows,  beyond  contradiction,  that  an  un- 
derground crossing  at  this  point  is  impossible  on  account  of 
the  soil  and  water  conditions,  the  land  being  very  flat  and 
not  much  higher  than  the  ordinary  level  of  the  Mississippi 
river.  The  order  of  the  commission  found  that  the  evi- 
dence, as  a  whole,  tended  to  prove  that  it  was  possible  to 
operate  a  belt  line  with  an  overhead  crossing  at  this  point 
but  that  such  crossing  was  not  practicable ;  that  one  of  the 
principal  purposes  for  which  the  appellee's  road  was  being 
built  was  to  furnish  terminal  facilities  and  shipping  facili- 
ties to  large  industries  along  this  line,  and  that  this-  could 
not  be  done  at  this  time  and  in  the  vicinity  of  the  proposed 
crossing  if  the  appellee  were  required  to  build  an  overhead 
crossing  at  this  point;  that  an  interlocked  grade  crossing 
would  not  unnecessarily  impede  travel  or  transportation 
upon  the  appellant's  railroad;  that  to  require  an  overhead 
crossing  to  be  constructed  by  appellee  at  this  point  while 
permitting  the  other  belt  lines  in  East  St.  Louis  to  have 
grade  crossings  would  be,  in  effect,  prescribing  different 
rules  for  appellee  from  those  being  enforced  as  to  other 
roads  of  like  character;  that  in  determining  whether  a 
grade  or  overhead  crossing  should  be  constructed  at  any 
point  not  only  the  present  but  the  future  must  be  consid- 
ered; that  at  some  future  time  the  grades  of  the  railroads 
in  East  St.  Louis  may  have  to  be  separated  from  the  street 
grades;  that  in  the  future  the  circumstances  may  require 
appellee's  track  to  be  carried  over  the  appellant  railroad 
and  the  Baltimore  and  Ohio  Southwestern  railroad,  or  to 
be  carried  under  those  roads  or  to  cross  them  at  the  same 
grade;  that  in  deciding  upon  the  question  of  grade  cross- 
ings and  overhead  and  underground  crossings  for  this  city 
in  the  future,  the  interests  of  everyone  will  be  best  taken 
care  of  by  an  orderly  and  comprehensive  plan  of  construe- 
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tion  at  that  time,  rather  than  by  the  construction,  from 
time  to  time,  of  scattered  and  unrelated  overhead  cross- 
ings. We  think  this  finding  of  the  commission  is  fairly 
supported  by  the  weight  of  the  testimony  in  this  record. 
The  question  as  to  whether  there  should  be  an  overhead 
crossing  in  any  given  case  must  depend  largely  on  the  cir- 
cumstances of  that  case.  A  conclusion  in  each  case  must 
be  drawn  from  a  variety  of  facts  and  circumstances.  The 
location  and  surroundings  of  the  proposed  crossing,  the 
character  of  the  railroads,  the  use  made  and  intended  to 
be  made  of  them,  the  increased  cost  of  construction  and 
expense  of  operation,  public  safety  and  convenience,  the  in- 
terests and  convenience  of  the  road  intended  to  be  crossed, 
are  some  of  the  numerous  factors  that  might  enter  into  the 
decision  of  the  question  of  the  reasonableness  or  practica- 
bility of  an  overhead,  sub-grade  or  grade  crossing  in  every- 
case.  There  is  necessarily  a  material  difference  between  a 
belt  line  road  carrying  no  passengers  but  only  freight,  and 
built  only  for  the  purpose  of  connection  with  the  main  ar- 
teries of  traffic  entering  a  city,  and  a  road  where  the  trans- 
portation of  passengers  and  through  freight  is  the  principal 
line  of  work.  The  evidence  is  conclusive  that  the  appel- 
lee's railroad  is  being  built  as  a  belt  line,  and -tends  to  show 
that  the  growth  of  population,  the  extension  of  appellant's 
railroad  yards  and  the  consequent  changes  in  the  city  will 
so  alter  the  character  of  this  portion  of  appellant's  road 
that  it  cannot  continue  to  operate  this  line  at  this  point  as 
a  high-speed  track  even  though  this  grade  crossing  is  not 
permitted. 

Under  the  evidence  in  this  record  and  on  principle 
and  authority  the  judgment  of  the  circuit  court  of  Sanga- 
mon county  must  be  affirmed.  judgment  affirmed. 
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The  Chicago  Great  Western  Railroad  Company,  Ap- 
pellant, vs,  W.  H.  Ashei^ford,  Appellee. 

Opinion  Hied  April  22,  ipi^. 

1.  Eminent  domain — when  a  proceeding  must  be  regarded  as 
abandoned  under  the  statute.  Section  10  of  the  Eminent  Domain 
Sict,  as  amended  in  1897,  (Laws  of  1897,  p.  217,)  declares  a  con- 
demnation proceeding  abandoned  unless  the  petitioner  pays  the 
amount  awarded  as  compensation  within  the  time  specified  in  the 
condemnation  judgment,  and  it  is  therefore  no  longer  a  question 
of  fact  whether  the  lapse  of  time  is  sufficient  to  justify  the  court 
in  holding  that  the  proceeding  has  been  abandoned  by  failure  to 
make  payment. 

2.  Same — time  for  making  payment  begins  to  run  from  time  the 
court  pronounces  judgment.  A  condemnation  proceeding  is  a  pro- 
ceeding at  law  and  not  in  chancery,  and  as  the  judgment  in  a  suit 
at  law  becomes  effective  at  the  time  it  is  pronounced,  the  time  for 
making  payment,  as  specified  in  the  condemnation  judgment,  be- 
gins to  run  when  the  judgment  is  pronounced  and  is  not  postponed 
until  the  time  the  judgment  order  is  signed  by  the  judge  and  filed 
with  the  clerk. 

3.  Same — purpose  of  the  proviso  to  section  10  of  the  Eminent 
Domain  act.  The  purpose  of  the  proviso  to  section  10  of  the  Emi- 
nent Domain  act,  as  amended  in  1897,  was  to  entitle  the  defendant 
to  an  order  requiring  the  petitioner  to  pay  the  expenses  incurred 
by  the  defendant  in  making  his  defense  if  the  petitioner  either  vol- 
untarily dismisses  the  petition  or  fails  to  make  payment  of  the 
compensation  within  the  time  fixed  by  the  judgment 

Appeal  from  the  County  Court  of  Ogle  county;  the 
Hon.  Frank  E.  Reed,  Judge,  presiding. 

Faissler,  Fulton  and  Roberts,  for  appellant. 

Franc  Bacon,  (Lyman  Dexter,  of  counsel,)  for  ap- 
pellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

On  April  24,  191 3,  appellant,  the  Chicago  Great  West- 
ern Railroad  Company,  presented  its  petition  to  the  judge 
of  the  county  court  of  Ogle  county,  in  vacation,  to  con- 
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demn  for  railroad  purposes  certain  land  owned  by  appel- 
lee, W.  H.  Ashelford.  The  cause  was  thereafter  continued 
from  time  to  time,  by  consent  of  the  parties,  until  June  30, 
19 14,  when  a  hearing  was  begun  before  a  jury.  On  July  2, 
1914,  the  jury  returned  a  verdict  awarding  appellee  $200 
as  compensation  for  land  taken  and  $1100  as  damages  to 
lands  not  taken.  Two  attorneys  appeared  in  the  condem- 
nation suit  on  behalf  of  appellant.  One  of  these  attorneys 
resided  at  Oregon,  in  Ogle  county,  where  the  hearing  was 
had,  and  the  other  at  Sycamore,  in  DeKalb  county.  On 
July  6,  1 9 14,  the  attorney  for  appellee  and  the  local  attor- 
ney  for  appellant  appeared  before  the  county  judge  of  Ogle 
county  and  requested  him  to  fix  a  time  within  which  the 
sum  awarded  by  the  jury  should  be  paid.  Thereupon  the 
court  fixed  such  time  at  twenty-five  days,  and  made  the  fol- 
lowing entry  upon  his  docket:  "J^^X  6,  1914. — ^Judgment 
on  verdict,  etc.,  that  petitioner  enter  upon  the  property,  etc., 
upon  papng  the  compensation  awarded  within  twenty-five 
days,  etc.  See  order  signed."  No  order  was  signed,  how- 
ever, on  that  day,  but  subsequently,  on  July  20,  19 14,  ap- 
pellant's attorney  residing  at  Sycamore  prepared  an  order 
and  mailed  it  to  his  associate  attorney  at  Oregon,  but  it 
does  not  appear  that  the  latter  presented  it  to  the  county 
judge  prior  to  October  3,  1914.  On  the  date  last  men- 
tioned, all  the  attorneys  being  present,  the  county  judge, 
after  making  some  changes  to  correspond  with  the  entry 
on  his  docket,  signed  the  written  order  prepared  by  appel- 
lant's attorney  and  indorsed  thereon  the  following :  "Order, 
July  6,  1914."  It  was  then  delivered  to  the  clerk  of  the 
court,  who  filed  it  as  of  July  6,  1914.  In  the  meantime, 
appellee,  on  September  14,  19 14,  filed  his  petition  in  the 
condemnation  suit,  reciting  the  proceedings  theretofore  had 
therein  and  alleging  that  on  July  6,  1914?  the  court  en- 
tered its  order  approving  the  report  of  the  jury  and  order- 
ing the  compensation  awarded  by  the  jury  to  be  paid  by 
July  31,  1 9 14.    The  petition  alleged  that  appellant  did  not, 
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on  or  before  the  time  fixed  in  said  order,  pay  to  appellee 
the  compensation  awarded  by  the  jury,  or  any  part  there- 
of, and  that  by  reason  of  the  failure  so  to  do  the  condem- 
nation proceedings  had  abated ;  that  the  appellee  employed 
attorneys  to  represent  him  in  the  condemnation  proceedings 
and  obligated  himself  to  pay  such  attorneys  $250  for  ser- 
vices rendered  by  them  therein,  and  that  his  other  necessary 
expenses  on  account  of  said  proceedings  amounted  to  the 
sum  of  $60.  The  prayer  of  the  petition  was  that  the  con- 
demnation proceedings  be  dismissed  and  that  appellant  be 
ordered  to  pay  appellee  $310  on  account  of  expenses  in- 
curred by  him  in  defending  the  condemnation  suit.  There- 
after, on  October  13,  1914,  appellant  answered  said  peti- 
tion, denying  that  an  order  was  entered  on  July  6,  19 14, 
requiring  it  to  pay  the  compensation  awarded  on  or  before 
July  31,  19 14,  and  alleging  that  the  final  order  was  not 
entered  of  record  in  said  proceedings  until  October  3,  19 14, 
and  that  on  the  date  last  mentioned  appellant  offered  said 
sum  of  $1300  to  appellee  bitf  that  appellee  refused  to  ac- 
cept the  same,  whereupon  appellant,  on  October  8,  19 14, 
deposited  the  said  sum  with  the  county  treasurer  of  Ogle 
county  and  took  a  receipt  therefor.  A  hearing  was  had 
upon  said  petition  and  answer  and  resulted  in  the  entry  of 
an  order  finding  the  facts  to  be  as  set  forth  in  the  petition, 
except  instead  of  finding  that  appellee  had  become  obli- 
gated to  pay  $310  in  the  defense  of  the  condemnation  suit 
the  court  found  the  amount  to  be  $275,  and  appellant  was 
ordered  to  pay  to  appellee  the  said  sum  of  $275  within 
twenty-five  days.  From  that  order  appellant  has  prose- 
cuted an  appeal  to  this  court. 

Prior  to  1897  the  statute  did  not  require  the  court,  in  a 
condemnation  proceeding,  to  fix  a  time  for  the  payment  of 
the  compensation  as  a  part  of  the  judgment.  The  time  for 
making  payment  rested  with  the  petitioner,  subject  to  the 
limitation  that  if  the  judgment  of  condemnation  was  not 
taken  advantage  of  and  payment  made  within  a  reason- 
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able  time  the  land  owner  might  regard  the  proceedings  as 
abandoned.  (LaSalle  County  Electric  Railway  Co,  v.  Hill, 
260  111.  621.)  In  1897  section  10  of  the  Eminent  Domain 
act  was  amended  so  as  to  read  as  follows:  "The  judge 
or  court  shall,  upon  such  report,  proceed  to  adjudge  and 
make  such  order  as  to  right  and  justice  shall  pertain,  order- 
ing that  petitioner  enter  upon  such  property  and  the  use  of 
the  same  upon  payment  of  full  compensation  as  ascertained 
as  aforesaid,  within  a  reasonable  time  to  be  fixed  by  the 
court,  and  such  order,  with  evidence  of  such  payment,  shall 
constitute  complete  justification  of  the  taking  of  such  prop- 
erty: Provided,  that  in  case  the  petitioner  shall  dismiss 
said  petition  before  the  entry  of  such  order  or  shall  fail  tp 
make  payment  of  full  compensation  within  the  time  named 
in  such  order,  that  then  such  court  or  judge  shall,  upon 
application  of  the  defendants. to  said  petition  or  either  of 
them,  make  such  order  in  such  cause  for  the  payment  by 
the  petitioner  of  all  costs,  expenses  and  reasonable  attor- 
ney fees  of  such  defendant  or  defendants  paid  or  incurred 
by  such  defendant  or  defendants  in  defense  of  said  peti- 
tion, as  upon  the  hearing  of  such  application  shall  be  right 
and  just,  and  also  for  the  payment  of  the  taxable  costs/' 
(Laws  of  1897,  P-  217.) 

While  under  the  statute  as  it  existed  prior  to  1897  it 
was  in  every  case  a  question  of  fact  whether  the  lapse  of 
time  was  sufficient  to  justify  the  court  in  holding  that  the 
proceedings  had  been  abandoned  by  reason  of  the  failure 
of  the  petitioner  to  pay  the  amount  awarded  as  compensa- 
tion, since  the  amendment  of  1897  above  set  out  the  law 
declares  the  proceedings  abandoned  unless  the  petitioner 
pays  the  amount  awarded  as  compensation  within  the  time 
specified  in  the  condemnation  judgment,  and  the  petitioner 
can  thereafter  claim  no  rights  under  or  by  virtue  of  such 
judgment.  The  necessary  effect  of  the  order  from  which 
this  appeal  was  taken  is  therefore  not  only  to  require  ap- 
pellant to  pay  appellee  the  sum  of  $275,  but  also  to  deprive 
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appellant  of  the  right  to  enter  upon  the  lands  of  appellee 
and  use  the  same  for  railroad  purposes  upon  paying  the 
amount  awarded  as  compensation  for  such  lands.  For  this 
reason  an  appeal  was  properly  taken  by  appellant  from  the 
order  of  the  county  court  directly  to  this  court. 

Appellant's  entire  argument  is  directed  to  the  proposi- 
tion advanced  by  it  that  the  period  of  twenty-five  days 
within  which  it  was  by  the  judgment  in  the  condemna- 
tion proceedings  required  to  make  payment  of  the  amount 
awarded  as  compensation  did  not  begin  to  run  until  the 
judgment  order  was  signed  by  the  county  judge  and  filed 
with  the  clerk,  on  October  3,  1914.  If  this  position  is  ten- 
able then  the  order  of  the  county  court  requiring  appellant 
to  pay  to  appellee  the  expenses  incurred  by  him  in  con- 
nection with  the  condemnation  proceedings  is  erroneous, 
because  it  appears  that  appellant  tendered  the  money  to  ap- 
pellee on  the  day  the  order  was  signed,  and  upon  appel- 
lee's refusal  to  accept  the  same  deposited  it  with  the  county 
treasurer  for  appellee's  use. 

A  proceeding  under  the  Eminent  Domain  act  is  one  at 
law  and  not  in  chancery,  and  the  practice  in  such  proceed- 
ings is  according  to  the  practice  which  prevails  in  courts  of 
law.  The  proceeding  has  nothing  equitable  in  its  nature. 
(Sanitary  District  of  Chicago  v.  Mttnger,  264  111.  256.) 
While  the  final  order  or  decree  of  a  court  of  chancery  does 
not  become  effective  until  it  is  prepared  by  the  solicitor  of 
the  party  in  whose  favor  it  is  announced,  approved  by  the 
chancellor  and  filed  with  the  clerk,  (Horn  v.  Horn,  234  111. 
268;  Cameron  v.  Clinton,  259  id.  599;)  an  entirely  dif- 
ferent rule  has  always  prevailed  with  reference  to  judg- 
ments rendered  by  a  court  of  law.  A  judgment  at  law 
being,  as  defined  by  Blackstone,  "the  sentence  of  the  law 
pronounced  by  the  court  upon  the  matter  contained  in  the 
record,"  becomes  effective  as  soon  as  it  is  pronounced  by 
the  court,  and  the  duty  at  once  devolves  upon  the  clerk  to 
enter  the  judgment,  as  pronounced  by  the  court,  upon  the 
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records  of  the  court.  In  contemplation  of  law  the  clerk 
performs  this  duty  at  once,  but  in  actual  practice  the  judge 
makes  a  memorandum  of  the  judgment  pronounced  upon 
his  docket  and  the  clerk  from  this  memorandum  after- 
wards enters  the  judgment,  and  it  frequently  happens  that 
the  clerk  does  not  enter  the  judgment  upon  the  records 
until  several  days  after  it  has  been  pronounced.  In  every 
such  instance,  however,  the  judgment  dates  from  the  time 
it  was  pronounced  by  the  court,  and  not  necessarily  from 
the  time  it  was  entered  upon  the  records  by  the  clerk.  The 
following  from  Black  on  Judgments  (sec.  io6)  is  generally 
regarded  as  a  correct  exposition  of  the  law  in  such  cases: 
"In  the  nature  of  things  a  judgment  must  be  rendered  be- 
fore it  can  be^  entered ;  and  not  only  that,  but  though  the 
judgment  be  not  entered  at  all,  still  it  is  none  the  less  a 
judgment.  The  omission  to  enter  it  does  not  destroy  it, 
nor  does  its  vitality  remain  in  abeyance  until  it  is  put  upon 
the  record.  The  entry  may  be  supplied,  perhaps  after  the 
lapse  of  years,  by  an  order  nunc  pro  time.  But  it  must  not 
be  supposed  that  this  proceeding  is  required  to  give  exist- 
ence and  force,  by  retrospection,  to  that  which  before  had 
none.  *  *  *  There  are  certain  purposes,  however,  for 
which  a  judgment  is  required  to  be  duly  entered  before  it 
can  become  available  or  be  attended  by  its  usual  incidents. 
Thus,  as  above  remarked,  this  is  a  prerequisite  to  the  right 
to  appeal.  And  so  a  judgment  must  commonly  be  docketed 
before  it  can  create  a  lien  upon  land,  and  in  some  of  the 
States  (though  not  all)  the  priority  among  different  liens 
is  determined  by  their  respective  dates  of  docketing.  And 
again,  the  record  entry  of  a  judgment  is  indispensable  to 
furnish  the  evidence  of  it,  when  it  is  made  the  basis  of  a 
claim  or  defense  in  another  court.  But  with  these  excep- 
tions a  judgment  is  independent  of  the  fact  of  its  entry." 
Appellant  contends,  however,  that  the  rule  which  ordi- 
narily prevails  in  common  law  actions  with  reference  to  the 
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time  when  a  judgment  becomes  effective  is  not  applicable 
in  determining  whether  a  petitioner  should  be  ordered  to 
pay  the  costs  and  expenses  incurred  by  the  defendant  in 
making  his  defense  to  the  petition,  because  said  section  lo 
provides  for  the  making  of  such  order  only  in  case  the 
petitioner  shall  dismiss  said  petition  "before  the  entry  of 
such  order"  or  shall  fail  to  make  payment  of  full  compen- 
sation within  the  time  named  in  such  order.  The  evident 
purpose  of  the  proviso  to  said  section  lo  was  to  provide 
for  two  instances  in  which  the  defendant  would  be  entitled 
to  an  order  requiring  the  petitioner  to  pay  the  expenses  in- 
curred by  him  in  making  his  defense  to  the  petition :  First, 
in  case  the  petitioner  should  voluntarily  dismiss  the  peti- 
tion ;  and  second,  in  case  the  petitioner  should  fail  to  make 
payment  of  full  compensation  within  the  time  named  in 
the  order.  In  our  opinion  this  was  the  sole  purpose  of 
the  proviso,  and  it  was  not  intended  by  the  legislature  by 
such  proviso  to  change  the  rule  governing  in  common  law 
actions  that  the  judgment  becomes  effective  as  soon  as  it 
is  pronounced,  and  that  the  entry  by  the  clerk,  if  not  then 
made,  dates  back  to  the  time  of  the  rendition  of  the  judg- 
ment. 

Appellant  failed  to  make  payment  of  the  compensation 
awarded  to  appellee  within  the  time  specified  in  the  judg- 
ment and  thereby  abandoned  the  condemnation  proceedings. 
Under  such  a  state  of  facts,  appellee,  under  the  statute, 
was  entitled  to  an  order  requiring  appellant  to  pay  to  him 
the  expenses  incurred  or  paid  by  him  in  making  his  defense 
to  the  petition.    The  order  of  the  county  court  from  which 

this  appeal  was  taken  was  therefore  proper  and  is  accord- 

» 

ingly  affirmed.  q^^^^.  affirmed. 
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The  Chicago,  Terre  Haute  and  Southeastern  Rail- 
way Company,  Defendant  in  Error,  vs.  James  Green- 
field et  al. — (John  Boston  et  al.  Plaintiffs  in  Error.) 

Opinion  Hied  April  22,  ipi§. 

1.  Eminent  domain — the  Eminent  Domain  act  requires  noth- 
ing of  a  defendant.  No  pleading  is  required  of  a  defendant  in  a 
condemnation  proceeding,  nor  is  it  necessary  to  enter  a  default 
against  the  defendants  notified  by  publication,  as  the  only  inquiry 
is  the  amount  of  compensation,  and  a  defendant  may  participate 
in  the  hearing  on  such  question,  introduce  evidence  and  take  any 
other  appropriate  action  without  answer  or  pleading. 

2.  Same — section  ip  of  Chancery  act  does  not  apply  to  a  con- 
demnation judgment.  Section  19  of  the  Chancery  act,  which  per- 
mits a  defendant  who  has  been  notified  by  publication,  only,  to 
come  in  within  one  year  from  the  entry  of  the  decree  and  ask  leave 
to  defend,  has  no  reference  to  a  condemnation  judgment,  as  con- 
demnation proceedings  are  wholly  statutory  and  the  only  provi- 
sions of  the  Chancery  act  incorporated  in  the  Eminent  Domain 
act  are  those  referring  to  the  service  of  summons  and  publication 
of  notice. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county ; 
the  Hon.  Clarence  N.  Goodwin,  Judge,  presiding. 

A.  G.  Dicus,  for  plaintiffs  in  error. 

W.  F.  Peter,  for  defendant  in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of* the  court: 

The  defendant  in  error  filed  a  petition  in  the  superior 
court  of  Cook  county  for  the  condemnation  of  certain  real 
estate,  including  two  lots  of  the  plaintiffs  in  error.  The 
plaintiffs  in  error  were  non-residents  and  were  notified  by 
publication,  only.  The  amount  of  compensation  to  be  made 
was  ascertained  by  a  jury  and  judgment  for  the  possession 
of  the  property  upon  payment  of  the  amount  awarded  was 
rendered  by  the  court.     Within  a  year  the  plaintiffs  in  er- 
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ror,  not  having  received  any  notice  of  the  proceeding,  ap- 
plied to  the  court,  in  accordance  with  the  provisions  of 
section  19  of  the  Chancery  act,  for  leave  to  defend,  and 
their  petition  having  been  denied  they  have  sued  out  a  writ 
of  error. 

Two  assignments  of  error  are  insisted  upon,  the  first  of 
which  questions  the  action  of  the  court  in  entering  judg- 
ment without  entering  a  default  against  plaintiffs  in  error. 
The  plaintiffs  in  error  were  not  in  default  and  no  default 
could  properly  have  been  entered  against  them.  The  Emi- 
nent Domain  act  requires  nothing  of"  a  defendant.  No 
pleading  is  contemplated,  and  not  only  is  no  answer  re- 
quired, but  if  one  is  filed  it  may  be  stricken  from  the  files. 
The  only  inquiry  is  the  amount  of  compensation,  and  a  de- 
fendant may  participate  in  the  hearing  upon  this  question, 
introduce  evidence  and  take  any  other  appropriate  action 
without  answer  or  other  pleading.  Chicago  and  Iowa  Rail- 
road Co.  V.  Hopkins,  90  111.  316;  Smith  v.  Chicago  and 
Western  Indiana  Railroad  Co.  105  id.  511;  Johnson  v. 
Preeport  and  Mississippi  River  Raikvay  Co.  11 1  id.  413; 
Gage  v.  City  of  Chicago,  141  id.  642. 

The  other  assignment  of  error  is  that  the  court  erred 
in  denying  the  petition  of  the  plaintiffs  in  error  for  leave 
to  appear  and  defend.  Proceedings  for  the  condemnation 
of  private  property  for  public  use  are  entirely  statutory. 
They  are  governed  by  chapter  47  of  the  Revised  Statutes, 
and  the  Chancery  act  has  no  application  to  them  except 
so  far  as  its  provisions  are  incorporated  in  that  chapter. 
The  only  reference  to  the  Chancery  act  is  contained  in  sec- 
tion 4,  which  provides  that  the  service  of  summons  and 
publication  of  notice  shall  be  made  as  in  cases  in  chancery. 
This  does  not  incorporate  into  the  Eminent  Domain  act 
any  provisions  of  the  Chancery  act  other  than  those  refer- 
ring to  the  service  of  summons  and  publication  of  notice. 
It  has  no  reference  to  the  effect  or  finality  of  judgments 
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which  may  be  rendered  after  service  or  publication,  and 
section  19  of  the  Chancery  act  has  no  application  to  judg- 
ments under  the  Eminent  Domain  act. 

The  judgment  of  the  superior  court  of  Cook  county 

will  therefore  be  affirmed.  r    ,  .     jr        » 

Judgment  affirmed. 


James  Doyle,  Appellant,  vs.  Mary  P.  DoylE,  Appellee. 

Opinion  filed  April  22,  1915. 

1.  Equity — when  it  is  not  error  to  consolidate  suit  for  parti- 
tion and  suit  for  divorce.  If  after  the  filing  of  a  bill  for  parti- 
tion by  the  complainant  against  his  wife  he  files  a  bill  for  divorce 
against  her,  which  requires  the  court  to  take  the  real  estate  into 
consideration  and  to  adjust  the  property  rights  of  the  parties,  it  is 
not  error  to  consolidate  the  two  proceedings,  especially  where  the 
parties  were  given  separate  hearings  in  the  two  cases  before  the 
same  chancellor. 

2.  Divorce — when  decree  will  not  be  reversed  on  the  evidence, 
A  decree  granting  a  divorce  will  not  be  reversed  on  the  evidence 
where  the  evidence  is  ample  to  justify  the  decree  and  there  is  no 
such  preponderance  in  favor  of  the  unsuccessful  party  as  would 
justify  disturbing  the  findings  of  the  chancellor,  who  saw  and 
heard  the  witnesses. 

3.  Same — court,  in  divorce  case,  has  power  to  dispose  of  the 
homestead.  In  a  divorce  case  the  court  has  power  to  determine 
which  of  the  parties  shall  be  entitled  to  the  use  of  the  homestead 
and  may  dispose  of  the  homestead  estate  according  to  the  equi- 
ties of  the  case. 

4.  Same — the  court  has  power  to  allow  alimony  in  gross.  In  a 
divorce  case  the  court  has  power  to  allow  alimony  in  gross,  and 
the  amount  to  be  allowed  and  whether  in  money  or  in  property, 
real  or  personal,  are  matters  largely  within  the  discretion  of  the 
chancellor  but  subject  to  correction  when  that  discretion  is  im- 
properly exercised. 

5.  Same — party  at  fault  forfeits  right  of  dower.  The  party  at 
fault  in  a  divorce  case  forfeits,  while  the  party  not  at  fault  re- 
tains, the  right  of  dower. 

6.  Same — court  may  award  alimony  under  a  general  prayer  for 
relief.    Under  a  general  prayer  for  relief  in  a  bill  for  divorce  by 
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the  wife  the  court  has  power  to  award  alimony  in  accordance 
with  the  facts  alleged  in  the  bill  and  established  by  the  evidence. 

7.  Trusts — when  doctrine  of  resulting  trust  has  no  application. 
Where  a  deed  to  land  is  made  to  husband  and  wife  with  the 
knowledge  and  consent  of  both,  the  doctrine  of  resulting  trust  has 
no  application,  whether  the  money  paid  at  the  time  of  the  pur- 
chase was  the  money  of  the  wife  or  was  partly  hers  and  partly 
her  husband's,  the  amount  which  each  paid  being  in  dispute. 

Appeai,  from  the  Circuit  Court  of  Kane  county;  the 
Hon.  Mazzini  Slusser,  Judge,  presiding. 

Joseph  M.  Manley,  and  Charles  H.  Fisher,  (Er- 
nest C.  Luther,  of  counsel,)  for  appellant. 

Cliffe  &  Cliffe,  (J.  C.  James,  of  counsel,)  for  ap- 
pellee. 

Mr.  Justice  Watson  delivered  the  opinion  of  the  court : 

On  August  26,  19 1 3,  James  Doyle  exhibited  in  the 
Kane  county  circuit  court  his  bill  for  the  partition  of  a 
certain  eighty-acre  tract  of  land,  making  defendants  there- 
to his  wife,  Mary  P.  Doyle,  and  Polly  F.  Osborne,  a  mort- 
gagee of  the  premises.  The  bill  was  answered  by  Mrs. 
Doyle  only,  and  she  filed  a  cross-bill  seeking  confirmation 
of  her  right  of  occupancy  of  the  homestead  and  praying  a 
decree  establishing  a  resulting  trust  in  her  favor  upon  her 
husband's  undivided  one-half  of  the  premises.  Doyle  an- 
swered the  cross-bill,  and  replications  were  filed.  On  March 
16,  19 14,  Doyle  exhibited  in  said  circuit  court  his  bill  for 
divorce  and  injunction,  the  defendants  thereto  being  his 
wife  and  their  son,  Walter.  The  cause  alleged  for  divorce 
was  cruelty,  and  the  injunction  was  sought  to  prevent  in- 
terference with  his  personal  liberty  or  his  right  to  be  upon 
and  manage  the  farm  and  the  personal  property  thereon. 
Mary  P.  Doyle,  the  wife,  answered  the  bill  and  filed  her 
cross-bill  for  divorce,  charging  her  husband  with  drunken- 
ness.    She  also  prayed  an  injunction  restraining  him  from 
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disposing  of  or  encumbering  the  property.  The  cross-bill 
was  answered  and  replications  were  duly  filed.  On  motion 
of  Mary  P.  Doyle,  appellee  here,  opposed  by  James  Doyle, 
the  appellant,  the  bills  and  cross-bills  above  mentioned  were 
ordered  consolidated,  but  they  nevertheless  were  tried,  for 
the  most  part,  separately.  Only  one  decree  was  rendered, 
and  by  it  the  chancellor  disposed  of  both  of  the  cases,  with 
their  attendant  cross-bills. 

By  the  decree  the  court  finds  the  appellee  not  guilty  of 
the  cruelty  charged  and  finds  appellant  guilty  of  drunken- 
ness, as  charged.  The  wife  is  awarded  the  divorce  and  the 
husband's  application  therefor  is  held  to  be  without  equity. 
The  court  finds  appellant  is  entitled  to  partition  upon  his 
bill  and  that  the  farm  was  bought  from  Polly  F.  Osborne 
for  $7000,  of  which  amount  appellee  paid  $3000  from  her 
personal  funds,  appellant  having  paid  nothing,  the  balance 
of  $4000  being  secured  by  a  purchase  money  mortgage,  the 
deed  having  been  made  to  Mary  P.  Doyle  and  James  Doyle 
with  the  knowledge  and  consent  of  both.  The  decree  finds 
that  $500  has  been  paid  on  the  mortgage  and  that  there  re- 
mains unpaid  $2500,  with  interest  at  five  and  one-half  per 
cent  for  fourteen  months;  that  said  $500  was  borrowed 
from  a  local  bank,  and  a  judgment  therefor,  with  accrued 
interest,  fees  and  costs,  now  stands  against  the  parties  and 
against  the  land,  amounting  to  $565.  The  decree  further 
finds  that  James  and  Mary  P.  Doyle  each  has  an  estate  of 
homestead  in  the  land  and  that  she  now  lives  thereon  with 
three  of  their  four  children ;  that  there  is  on  the  farm  per- 
sonal property  valued  at  $1542,  owned  by  both,  and  debts 
and  family  expenses  of  the  sum  of  $268.50;  that  there  is 
in  the  hands  of  the  appellee  a  balance  of  $78.24,  as  re- 
ceiver of  the  premises  under  a  former  order.  The  decree 
awards  to  the  appellee,  as  alimony  in  gross,  (i)  the  inter- 
est of  appellant  in  the  personal  property;  (2)  $500  to  be 
paid  by  appellant  within  three  months;  and  (3)  the  said 
balance  in  her  hands  as  receiver.     Appellee  is  required  to 
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pay  said  balance  of  $268.50  of  family  debts.  The  decree 
further  allows  a  lien  upon  the  farm  in  favor  of  appellee 
in  the  sum  of  $3000  paid  by  her  on  the  purchase  price,  the 
same  to  be  paid  to  her  in  case  of  sale ;  establishes  and  con- 
firms in  her  an  estate  of  homestead  and  transfers  to  her 
the  estate  of  homestead  of  the  appellant,  and  bars  dower 
of  appellant  in  his  wife's  half  of  the  land  and  establishes 
her  right  of  dower  in  his  one-half  thereof.  Subject  to  the 
lien  of  the  mortgage,  the  bank  judgment,  the  $3000  of  pur- 
chase money  and  the  wife's  homestead  right,  appellant  and 
appellee  are  decreed  to  be  equal  owners  of  the  land  as  ten- 
ants in  common  and  partition  is  accordingly  ordered,  pro- 
vided the  share  of  appellant  therein  is  also  subject  to  dower 
and  to  a  lien  for  $500  alimony  and  the  share  of  appellee  is 
free  of  dower.  In  case  partition  shall  be  made,  the  decree 
makes  one-half  of  said  $3000  of  purchase  money,  together 
with  said  $500  of  alimony,  a  lien  on  such  premises  as  shall 
be  set  off  to  appellant,  and  provides  that  neither  party  shall 
re-marry  within  one  year  unless  to  the  other. 

Appellant,  by  compliance  with  the  terms  of  the  order 
granting  an  appeal,  brings  the  decree  before  this  court  for 
review  and  submits  the  following  objections  to  the  decree 
and  action  of  the  court:  First,  the  consolidation  of  the 
partition  and  divorce  suits;  second,  errors  alleged  to  have 
been  committed  in  admitting  and  excluding  evidence ;  third, 
granting  the  divorce  to  appellee  and  refusing  it  to  appel- 
lant; fourth,  awarding  homestead  to  appellee;  fifth  award- 
ing alimony,  none  having  been  asked  for  by  the  pleadings ; 
sixth,  that  the  decree  is  contradictory,  indefinite  and  in- 
equitable; and  seventh,  in  establishing  the  $3000  lien  in 
favor  of  appellee. 

There  is  a  palpable  mistake  in  the  decree,  but  as  it  is 
clearly  a  mistake  of  the  draughtsman  rather  than  of  the 
court  and  does  not  affect  the  rights  of  any  party  to  the 
suit,  we  will  not  consider  a  reversal  on  account  of  it.  The 
purchase  money  mortgage  was  for  the  sum  of  $4000.    Up- 
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on  the  principal  $1500  had  been  paid,  viz.,  two  $500  pay- 
ments from  the  proceeds  of  the  farm  and  labor  of  the 
parties  and  one  $500  payment  with  money  borrowed  from 
the  bank.  Of  the  principal  $2500  is  left  unpaid,  and  the 
court  so  finds,  but  also  specifically  finds  and  holds  that  only 
one  $500  payment  has  been  made,  and  that  with  the  money 
borrowed. 

We  have  consolidated  and  re-numbered,  for  convenience, 
the  errors  assigned  above  and  will  dispose  of  them  in  the 
following  order : 

First — As  to  the  consolidation  of  the  suits.  The  proper 
disposition  of  the  divorce  suit  required  the  court  to  take 
the  real  estate  into  consideration,  as  in  such  case  it  was 
the  duty  of  the  court  to  adjust  the  property  rights  of  the 
parties  in  the  event  either  should  be  shown  to  be  entitled 
to  a  divorce.  It  would  therefore  have  been  unwise  and 
not  to  the  advantage  of  the  parties  to  permit  the  partition 
suit  to  be  disposed  of,  with  the  divorce  suit  pending.  We 
approve  of  the  action  of  the  court  in  this  behalf,  especially 
in  view  of  the  fact  the  parties  had  separate  hearings  in  the 
two  cases  before  the  same  chancellor.  Iglehart  v.  Chicago 
Marine  and  Fire  his.  Co,  35  111.  514;  Neiv  York  Mutual 
Life  Ins.  Co.  v.  Hillmon,  145  U.  S.  285. 

Second — As  to  whether  a  divorce  should  have  been 
granted  to  either  party,  and  if  so,  to  which,  the  evidence 
leaves  a  grave  doubt.  The  chancellor,  who  saw  and  heard 
the  witnesses,  is  the  more  competent  to  determine  as  to 
their  credibility,  and  there  is  no  such  preponderance  of  the 
evidence  in  favor  of  appellant,  if  any  preponderance,  as 
would  incline  us  to  disturb  his  finding.  Tlie  parties  had 
lived  together  as  husband  and  wife  perhaps  twenty-seven 
years,  and  during  most  of  the  time,  especially  of  late  years, 
the  waters  through  which  their  ship  had  sailed  were  stormy. 
Where  the  fault  lay  originally  we  do  not  know,  but  the 
evidence  is  ample  to  justify  the  decree  for  divorce  in  favor 
of  the  wife,  whatever  might  be  said  the  other  way.     They 
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have  had  five  children,  four  of  whom  are  living  and  grown, 
three  being  at  home  with  the  mother.  During  two  or  three 
years  prior  to  the  divorce  the  only  son  had  been  the  real 
man  of  business  on  the  farm,  although  still  but  a  boy. 

Third — The  decree,  after  finding  a  homestead  right  in 
each,  awards  the  homestead  to  appellee.  We  do  not  agree 
with  the  appellant's  contention  that  this  is  contradictory. 
Neither  do  we  agree,  as  he  contends,  that  the  court  is  with- 
out power,  under  the  statute  and  the  rules  of  equity  prac- 
tice, to  transfer  the  estate  of  homestead,  or,  rather,  to  de- 
termine which  shall  enjoy  its  use  when  both  cannot.  By 
her  pleadings  appellee  asked  the  court  to  confirm  and  pro- 
tect her  right  of  occupancy  of  the  homestead,  and  we  think 
that  prayer,  although  not  as  full  and  specific  as  the  de- 
cree on  the  same  subject,  is  sufficient  to  support  the  relief 
granted.  Appellant  insists  the  court  is  without  authority  to 
dispose  of  the  estate  of  homestead  except  by  the  consent  of 
the  owner  of  the  homestead,  evidenced  in  writing,  as  pro- 
vided by  statute.  Such  consent,  of  course,  could  not  usu- 
ally be  obtained  in  a  divorce  case,  and  this  court  held  in 
Bobowski  V.  Bobozvski,  242  111.  524,  on  page  530:  "In 
case  of  a  divorce,  the  court  granting  the  divorce  may  dis- 
pose of  the  homestead  estate  according  to  the  equities  of 
the  case."  See,  also,  Bonnell  v.  Smith,  53  111.  375;  Waples 
on  Homestead  and  Exemption,  sec.  5,  p.  67;  Kurd's  Stat. 
191 3,  chap.  52,  sec.  5,  p.  1244. 

fourth — The  allowance  of  alimony  in  gross  is  clearly 
within  the  scope  of  the  court's  authority,  and  the  amount 
to  be  allowed  and  whether  in  money  or  in  property,  real 
or  personal,  are  matters  largely  within  the  discretion  of  the 
chancellor  but  subject  to  correction  when  that  discretion  is 
improperly  exercised.  In  this  case  the  allowance  included 
all  the  personal  property  and  money,  a  total  of  $1616.28, 
and  the  sum  of  $500  to  be  paid  within  a  short  day  fixed 
by  the  court  and  made  a  lien  upon  appellant's  interest  in 
the  land.     It  is  claimed  the  total,  taken  in  connection  with 
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the  homestead  allowance,  is  grossly  excessive  and  amounts 
to  oppression,  but  we  do  not  adopt  that  view  after  a  full 
and  qareful  consideration  of  the  evidence.  We  are  asked, 
however,  to  determine  whether  an  alimony  allowance  can 
be  made  at  all  when  not  asked  for  or  in  any  mariner  re- 
ferred to  in  the  pleadings,  the  general  rule  being,  as  is  well 
understood,  that  the  successful  party  is  entitled  to  no  other 
or  different  relief  than  was  prayed  for  in  the  bill,  and  the 
allegations,  as  well  as  the  proof,  must  be  sufficient  to  sus- 
tain the  decree.  (Higgins  v.  HiggUxs,  219  111.  146;  An- 
gelo  V.  Angelo,  146  id.  629.)  But  very  respectable  au- 
thorities hold  the  allowance  of  alimony  is  a  mere  incident 
or  appendage  to  a  divorce  suit  and  need  not  be  mentioned 
in  the  pleadings,  and  alimony  has  been  granted  although 
not  specifically  prayed  for  either  in  the  original  bill  or  by 
petition.  (McBwen  v.  McBwen,  26  Iowa,  376;  i  R.  C.  L. 
922,  sec.  71;  Lynde  v.  Lynde,  48  L.  R.  A.  (N.  Y.)  679; 
Galusha  v.  Gahisha,  138  N.  Y.  272;  2  Bishop  on  Marriage 
and  Divorce, — 6th  ed. — sec.  487.)  So  far  as  the  Illinois 
cases  are  concerned,  appellee  relies  upon  a  rule  which  is  in 
some  sense  an  exception  to  the  aforementioned  rule,  viz., 
where  a  bill  in  chancery  contains  a  general  prayer  for  re- 
lief it  will  be  considered  sufficient  to  support  a  decree  war- 
ranted by  the  facts  alleged  in  the  bill  and  established  by 
the  evidence.  Walker  v.  Converse^  148  111.  622;  Shields 
v.  Bush,  189  id.  534. 

Fifth — ^What  has  been  said  above  disposes  of  the  ob- 
jection covered  by  the  words  "indefinite,  contradictory  and 
inequitable,"  in  the  assignments  of  error,  except  what  shall 
be  said  here  and  in  our  sub-head  numbered  6. 

Appellant  contends  it  is  inequitable  to  hold  he  cannot 
have  the  right  of  dower  in  appellee's  real  estate  while  her 
right  of  dower  in  his  real  estate  is  by  the  decree  established 
and  confirmed.  It  is  elementary,  nevertheless,  that  the  party 
at  fault  in  a  divorce  case  forfeits,  while  the  party  not  at 
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fault  retains,  the  right  of  dower.  We  are  furnished  with 
no  authority  to  the  contrary. 

Sixth — There  was  a  sharp  controversy  as  to  who 
owned  the  $3000  paid  as  part  of  the  purchase  price  when 
the  farm  Viras  bought,  in  1904,  both  at  the  time  of  the  pur- 
chase and  during  the  trial  of  the  consolidated  cases.  There 
is  no  controversy  as  to  the  facts  surrounding  the  making 
of  the  deed.  Appellee  testified  in  the  partition  case  on  that 
subject  that  she  and  the  appellant  talked  about  it  at  the 
farm  and  about  how  they  would  buy  it,  and  said :  "There 
was  no  talk  in  the  court  house  on  that  day  between  James 
Doyle  and  myself  in  regard  to  having  his  name  put  in  the 
deed.  There  was  at  home.  He  wanted  the  deed  in  his 
name.  I  objected,  and  said,  'Yirtij  you  take  the  forty  over 
there  and  let  me  have  the  forty  where  the  house  is.'  He  got 
mad  and  said  no, — he  wanted  his  name  in  the  deed.  Then 
I  said,  *My  name  must  be  first.'  My  name  did  go  on  first. 
I  told  him  why  I  wanted  it  that  way.  I  wanted  it  under- 
stood that  I  had  a  claim  on  that  place.  He  had  nothing 
to  put  in  it."  In  the  divorce  case  she  testified  as  follows: 
"Two  months  later  we  came  to  Geneva  to  close  up  the  deal. 
Mrs.  Osborne  was  at  Geneva  for  one,  and  she  had  a  friend 
with  her,  and  then  there  was  just  Jim  and  myself.  I  had 
this  talk  with  my  husband  about  having  two  deeds  made 
among  ourselves,  at  home.  I  said,  *J^"^>  I  wish  you  would 
give  me  the  forty  acres, — or  let  me  have  the  forty  acres, — 
where  the  house  is,  so  that  I  could  have  a  home.'  He  said, 
'Well,  I  am  not  going  to  be  stuck  off  by  the  fence.'  I 
said,  'You  are  going  to  come  in  on  the  deed  anyway.'  I 
was  willing  to  have  his  name  on  it.  It  was  for  the  sake 
of  peace  I  done  it.    He  had  no  money  to  put  in  it." 

The  evidence  shows  there  was  no  conversation  on  the 
subject  at  Geneva  when  the  deed  was  made,  and  it  presum- 
ably was  made  as  the  parties  directed.  It  was  made  to 
both,  is  in  the  Statutory  form,  and  contains  no  reservation 
and  no  statement  of  fact  out  of  the  ordinary.     If  from 
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these  facts  a  resulting  trust  could  be  inferred,  the  right 
thereto  would  not  be  barred  by  limitation,  as  is  contended 
by  appellant,  and  laches  is  not  to  be  imputed  to  appellee, 
she  being  at  all  times  in  possession  with  appellant.  (Bush 
V.  Stanley,  122  111.  406;  Boyd  v.  Boyd,  163  id.  611.)  But 
the  doctrine  of  resulting  trust  has  no  application  under  the 
facts  proven.  If  the  $3000  paid  down  on  the  land  was 
the  money  of  the  appellee,  (which  is  not  free  from  doubt,) 
she  must  be  held  to  have  made  a  voluntary  gift  of  it  to  her 
husband.  (Cooper  v.  Cooper,  76  111.  57.)  If  the  money 
was  partly  his  own,  as  appellant  claimed,  and  there  was  a 
dispute  as  to  how  much  each  owned,  the  plan  adopted  for 
making  the  deed  settled  that  dispute  and  adjusted  all  dif- 
ferences on  that  subject.  (Duval  v.  Duval,  153  111.  49; 
Reed  v.  Reed,  135  id.  482;  Francis  v.  Roades,  146  id.  635.) 
If  it  be  contended  the  $3000  was  allowed  as  additional  ali- 
mony in  gross,  the  alimony  would  be  excessive  in  amount 
and  the  decree  would  have  to  be  reversed  because  of  it. 
We  hold  the  allowance  of  the  item  of  $3000  in  question 
is  not  equitable  and  constitutes  reversible  error,  while  the 
decree  has  our  approval  in  all  other  respects. 

For  the  error  indicated  the  decree  of  the  circuit  court 
of  Kane  county  is  reversed  and  the  cause  will  be  remanded 
to  that  court,  with  directions  to  so  modify  the  decree  as 
to  eliminate  therefrom  the  establishment  of  a  lien  for  said 
sum  of  $3000  upon  the  premises  involved  and  to  eliminate 
the  requirement  of  the  payment  of  one-half  of  that  sum  by 
appellant  to  appellee,  and  with  leave  to  that  court  to  cor- 
rect its  findings  of  fact  so  as  to  show  the  payment  of  three 
items,  of  $500  each,  upon  the  principal  of  the  Osborne 

or  gage.         Reversed  and  remanded,  with  directions. 


Jne/lSJ  Dickinson  v.  Belden.  105 

Emma  F.  Dickinson  et  al.  Defendants  in  Error,  vs.  Reiu- 
BEN  BEI.DEN  et  al.  PUintififs  in  Error. 

Opinion  Hied  April  22,  ipi^ — Rehearing  denied  June  10,  1915. 

1.  Jurisdiction — when  judgment  cannot  he  questioned  for  lack 
of  jurisdiction  of  the  person.  The  judgment  of  a  court  of  gen- 
eral jurisdiction  cannot  be  questioned  on  the  ground  of  lack  of 
jurisdiction  of  the  person  unless  there  is  proof  of  such  lack  of 
jurisdiction  sufficient  to  overcome  the  favorable  presumption. 

2.  Same — general  chancery  poivers  of  a  foreign  probate  court 
must  he  properly  invoked.  The  general  chancery  powers  conferred 
by  statute  upon  a  foreign  probate  court  cannot  be  exercised  unless 
invoked  in  a  proper  proceeding,  and  where  the  proceeding  in  the 
probate  court  is  merely  to  distribute  the  ancillary  estate  under  a 
will,  without  formal  pleadings  and  proceedings,  with  parties  plain- 
tiff and  defendant  and  notice  duly  shown,  the  purpose  of  such  pro- 
ceeding will  be  held  to  be  merely  for  tho  protection  of  the  ancil- 
lary executor,  and  the  order  construing  the  will  is 'not  binding  as 
between  adverse  claimants  to  the  estate. 

3.  Same — when  an  affidavit  does  not  show  notice  to  the  defend- 
ants. An  affidavit  by  the  attorney  for  the  ancillary  executor  to 
the  effect  that  he  has  caused  publication  of  notice  to  be  made  as 
directed  by  the  foreign  probate  court,  "and  by  mailing  post-paid 
a  copy  thereof  to  each  and  every  one  of  the  persons  interested  in 
said  estate,"  states  conclusions  and  not  facts  and  does  not  show 
notice  to  or  service  upon  any  or  all  of  the  defendants. 

4.  Same — when  an  appearance  hy  executor  is  not  hinding  upon 
distributees.  An  appearance  in  a  foreign  probate  court  by  the  ex- 
ecutor of  the  will  for  the  purpose  of  asking  to  have  the  ancillary 
net  estate  turned  over  to  him  for  distribution  under  the  laws  of 
Illinois  is  not  binding  upon  the  distributees  of  the  estate  who  are 
not  otherwise  having  their  day  in  court. 

5.  Wii^LS — distribution  hy  court  of  ancillary  jurisdiction  must 
he  in  accordance  with  law  of  domicile.  The  distribution  of  ancil- 
lary assets  by  a  foreign  court  must  be  in  accordance  with  the  law 
of  the  domicile  of  the  testator  or  of  the  intestate,  as  the  case  may 
be,  and  the  court  of  ancillary  jurisdiction  may  determine  what  is 
the  law  of  the  domicile. 

6.  Same — when  a  specific  legacy  docs  not  fall  into  the  residue. 
V/here  a  specific  legatee,  who  is  also  a  residuary  legatee,  dies  be- 
fore the  death  of  the  testator,  his  lapsed  specific  legacy  does  not 
fall  into  the  residue  but  the  same  will  descend  to  the  heirs  of  the 
testator  as  intestate  property,  as  in  such  a  case  the  general  rule 
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as  to  lapsed  legacies  passing  under  the  general  residuary  clause 
has  no  application. 

7.  Conflict  of  laws — th&  place  for  anal  accounting  and  set- 
tlement is  in  the  forum  of  the  principal  administration.  The  place 
for  final  settlement  and  accounting  among  the  heirs  and  legatees 
of  an  estate  is  in  the  forum  of  the  principal  or  original  adminis- 
tration and  not  in  the  forum  of  the  ancillary  administ^ation. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Menard  county;  the  Hon.  Harry  Higbee,  Judge, 
presiding. 

G.  B.  Watkins,  E.  H.  Golden,  John  C.  Hammond, 
and  A.  W.  Liuenstein,  guardian  ad  litem,  (Thomas  W. 
Swan,  of  counsel,)  for  plaintiffs  in  error. 

Julian  H.  Hall,  and  Smoot  &  Laning,  for  defend- 
ants in  error. 

Mr.  Justice  Watson  delivered  the  opinion  of  the  court : 

By  a  writ  of  c^r/ioran  *granted  at  the  October  term, 
1914,  of  this  court  there  is  brought  for  review  a  judgment 
of  the  Appellate  Court  for  the  Third  District  placing  a 
construction  upon  the  will  of  Elizabeth  S.  Lee,  a  widow, 
late  of  Menard  county,  who  died  without  issue  October  29, 
191 1,  and  whose  will  was  probated  in  said  county  on  De- 
cember 30  of  that  year.  The  will  mentioned  is  here  set 
out  in  full: 

"I,  Elizabeth  S.  Lee,  of  the  county  of  Menard  and  State  of 
Illinois,  do  make  and  declare  this  to  be  my  last  will  and  testament. 

"First — I  direct  that  all  my  debts  and  funeral  expenses  be  paid, 
and  I  direct  that  I  be  buried  by  the  side  of  my  husband  and  son 
in  the  Indian  Point  Cemetery,  near  the  Presbyterian  church. 

"Second — I  give  and  bequeath  as  follows:  To  the  Athens 
Presbyterian  church  $500,  to  be  expended  by  it  in  repairs  and 
improvements  on  the  church  building  when  needed;  to  the  North 
Sangamon  Presbyterian  church  $500;  to  the  Board  of  Foreign 
Missions   of   the   Presbyterian   Church   in  the  United   States   of 
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America  $ioo;  to  the  American  Bible  Society  $iooj  to  Wallace 
Preston,  of  St.  Joseph,  Michigan,  $500;  to  John  W.  Little,  Belle- 
vue,  Nebraska,  $500;  to  Albert  Loomis,  of  St.  Louis,  Missouri, 
$500;  to  Sarah  F.  Hitchcock,  of  Athens,  Illinois,  $500;  to  Otis 
Allen  and  Fannie  G.  Allen,  grandchildren  of  my  sister,  Celia 
Wells,  late  of  Hatfield,  Massachusetts,  the  sum  of  $250  each. 

"Third — I  give  and  bequeath  all  my  money  on  deposit  in  the 
savings  banks  in  the  State  of  Massachusetts,  together  with  the 
savings  bank  books  representing  such  deposits,  one-half  to  my 
brother,  Calvin  S.  Loomis,  of  Whately,  Massachusetts,  the  other 
half  to  be  equally  divided*  between  the  children  of  my  deceased 
sister,  Sarah  A.  Belden,  late  of  Hatfield,  Massachusetts,  the  de- 
scendants of  a  deceased  child  to  take  the  parent's  share,  and  I 
appoint  my  nephew,  Daniel  W.  Wells,  as  ancillary  executor  of  this 
will  in  the  State  of  Massachusetts. 

"Fourth — I  give  and  devise  my  home  in  Athens,  Illinois,  to  my 
brother,  Calvin  S.  Loomis,  of  Whately,  Massachusetts.  I  give  and 
bequeath  to  my  brother  all  of  the  contents  of  my  said  home  place, 
trusting  that  he  will  divide  the  same  as  I  shall  write  him,  no  sale 
and  no  valuation  of  the  same  to  be  made. 

"Fifth — All  the  rest  and  residue  of  my  estate,  both  real  and 
personal,  and  any  lapsed  legacies,  I  give,  devise  and  bequeath  as 
follows:  One  equal  part  thereof  to  my  brother,  Calvin  S.  Loomis, 
of  Whately,  Massachusetts,  or,  in  case  of  his  death,  to  his  de- 
scendants, according  to  the  laws  of  descent  of  the  State  of  Illi- 
nois; and  the  other  one  equal  part  thereof  to  be  divided  equally 
among  the  children  of  my  deceased  sister,  said  Sarah  A.  Belden, 
the  descendants  of  a  deceased  child  to  take  the  parental  share. 

"Sixth — I  hereby  appoint  Franklin  Ridgely,  of  Springfield,  Illi- 
nois, executor  of  this  will,  and  direct  that  he  be  not  required  to 
give  bond  as  such  executor. 

"Witness  my  hand  and  seal  this  14th  day  of  April,  A.  D.  1909.*' 

Franklin  Ridgely  qualified  as  executor  in  Illinois  and 
Daniel  W.  Wells  qualified  as  ancillary  executor  in  Hamp- 
shire county,  Massachusetts.  Under  an  order  of  the  pro- 
bate court  of  said  Hampshire  county,  made  upon  his  peti- 
tion, the  ancillary  executor  made  distribution  of  $16,000 
of  the  estate  found  in  Massachusetts,  the  probate  court 
having  construed  the  third  and  fifth  clauses  of  the  will 
so  as  to  bring  the  legacy  of  Calvin  S.  Loomis,  who  pre- 
deceased the  testatrix  and  who  died  without  issue,  into  the 
residue  of  the  estate  and  so  as  to  cause  his  legacy  to  be 
distributed  under  the  residuary  clause.     A  bill  in  chancery 
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was  afterwards  filed  in  the  circuit  court  of  Menard  county 
by  certain  defendants  in  error  who  are  heirs-at-law  of  said 
testatrix,  setting  up  the  aforementioned  facts  and  praying 
a  construction  of  said  will.  A  further  prayer  of  the  bill 
was  that  the  circuit  court  should  order  a  distribution  of 
the  whole  estate,  except  the  Belden  moiety  thereof  and  ex- 
cept the  special  bequests  made  in  the  second  clause,  as  in- 
testate estate,  charging  the  plaintiffs  in  error  who  are  the 
heirs-at-law  of  Sarah  A.  Belden,  deceased,  with  such  sum 
as  they  received  from  the  ancillary  estate  in  excess  of  what 
they  would  have  received  had  the  Massachusetts  probate 
court  held  the  Loomis  legacy  to  be  intestate  estate.  The 
executors  were  made  defendants  and  answered  the  bill,  as 
did  the  plaintiffs  in  error.  Replications  were  filed,  and  the 
cause  was  heard  in  open  court  by  the  chancellor  and  a  de- 
cree entered  in  accordance  with  the  prayer  of  the  bill,  ex- 
cept the  chancellor  held  the  decision  of  the  probate  court 
in  Massachusetts,  while  incorrect  from  a  legal  standpoint, 
was  binding  upon  the  defendants  in  error,  complainants  in 
the  bill.  Appeals  were  taken  to  the  Appellate  Court  for 
the  Third  District  by  the  complainants  below,  and  also  by 
the  Belden  heirs,  plaintiffs  in  error  here,  and  the  appeals 
were  in  that  court  consolidated  and  heard  and  decided  as 
one  cause.  The  Appellate  Court  affirmed  the  holding  of 
the  circuit  court  as  to  the  lapsed  Loomis  legacy  being  in- 
testate estate  of  Elizabeth  S.  Lee  but  reversed  the  decree 
on  the  ground  the  Massachusetts  probate  court  was  with- 
out jurisdiction  of  the  defendants  in  error,  and  its  alleged 
erroneous  decision,  while  a  protection  to  the  ancillary  ex- 
ecutor, is  not  binding  upon  the  distributees  of  the  Lee  es- 
tate and  as  to  them  is  not  res  judicata. 

By  the  assignments  of  error  upon  this  record  we  are 
asked  to  determine,  first,  is  the  Loomis  legacy,  under  a 
proper  construction  of  the  third  and  fifth  clauses  of  the 
will,  intestate  estate;  and  second,  are  the  defendants  in  er- 
ror precluded  by  the  order  of  the  Massachusetts  probate 
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court,  the  said  order  not  having  been  appealed  from  and 
being  now  unreversed  and  in  full  force  and  effect. 

The  amount  to  be  returned  into  the  estate  or  otherwise 
accounted  for  by  the  plaintiffs  in  error  if  the  view  taken 
by  the  Appellate  Court  is  sustained  is  $4000,  but  incident- 
ally the  disposition  of  the  entire  personal  estate,  amount- 
ing to  about  $60,000,  depends  upon  the  judicial  settlement 
of  this  controversy.  The  only  real  estate  inventoried  was 
the  home  of  Mrs.  Lee  in  Athens,  Illinois,  and  that  has  been 
disposed  of  by  the  circuit  court  in  another  suit. 

Under  the  statutes  of  the  State  of  Massachusetts  re- 
ceived in  evidence  the  probate  court  of  Hampshire  county 
has,  in  addition  to  the  ordinary  probate  jurisdiction,  gen- 
eral jurisdiction  to  make  the  order  for  distribution  of  the 
ancillary  assets  and  to  construe  the  will  upon  petition  filed 
to  that  end  and  upon  notice  to  the  parties  to  be  affected  by 
the  order;  (Mass.  Rev.  Laws  of  1902,  chap.  143,  sees,  i,  2, 
and  chap.  162,  sec.  5;  Welch  v.  Adanis,  152  Mass.  74;) 
and  this  upon  such  notice  as  may  be  ordered  by  the  court, 
the  statute  being  silent  as  to  the  form  of  notice.  (Mass. 
Rev.  Laws,  chap.  141,  sec.  21.)  But  the  distribution  must 
be  made  in  accordance  with  the  law  of  the  domicile  of  the 
testator  or  of  the  intestate,  as  the  case  may  be;  {Cooper 
v.  Beers,  143  111.  25;  Matter  of  Hughes,  95  N.  Y.  55; 
Parker's  Appeal,  61  Pa.  St.  478;  Ra^keniann  v.  Taylor, 
204  Mass.  394;  Osburn  v.  McCartney,  121  111.  408;)  and 
the  courts  of  the  ancillary  jurisdiction  may  determine  what 
is  the  lex  loci  domicilia,,  {Hartley  v.  Richards,  i  Mason, 
381.)  The  judgment  of  a  court  of  general  jurisdiction 
may  not  be  questioned  on  the  ground  of  lack  of  jurisdic- 
tion of  the  person  unless  there  is  proof  to  the  contrary  suf- 
ficient to  overcome  the  favorable  presumption.  Logan  v. 
Williams,  76  111.  175;  Turner  v.  Jenkins,  79  id.  228;  Lees 
v.  Whetmore,  12  N.  W.  Rep.  (Iowa,)  238. 

The  notice  ordered  by  the  probate  court  of  the  petition 
for  an  order  for  distribution  was  directed  to  be  published 
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for  three  consecutive  weeks,  once  in  each  >yeek,  in  a  news- 
paper, and  "by  mailing  post-paid  a  copy  thereof  to  each 
person  interested"  fourteen  days  before  the  date  of  the 
hearing.  The  only  proof  of  service  is  by  affidavit  of  an 
attorney  for  the  ancillary  executor,  to  the  effect  that  he 
caused  the  publication  to  be  made  as  directed,  "and  by 
mailing  post-paid  a  copy  thereof  to  each  and  every  one  of 
the  persons  interested  in  said  estate."  This  affidavit  states 
conclusions, — not  facts, — and  we  hold  its  recitals,  and  the 
recitals  of  the  order  of  the  court  based  upon  it,  do  not 
show  notice  to  or  service  upon  any  or  all  of  the  defendants 
in  error.  Executor  Ridgely  appeared  in  said  probate  court 
and  asked  to  have  the  ancillary  net  estate  turned  over  to 
him  for  distribution  under  the  laws  of  Illinois,  but  his  ap- 
pearance for  that  purpose,  or  perhaps  for  any  other  pur- 
pose, in  the  courts  of  a  foreign  State  would  not  bind  the 
distributees  of  the  estate  who  were  not  otherwise  having 
their  day  in  court.  (Judy  v.  Kelley,  ii  111.  211.)  Fur- 
ther, the  probate  court  of  Hampshire  county  cannot  exe- 
cute its  statutory  powers  of  general  jurisdiction  unless  those 
powers  be  invoked  by  proper  proceedings.  The  distinc- 
tion between  probate  courts  proceeding  as  such,  and  the 
same  courts  when  exercising  their  statutory  jurisdiction  in 
equity,  is  a  broad  one  and  is  carefully  preserved.  (Ben- 
nett V.  Kimball,  175  Mass.  199;  Green  v.  Gaskill,  175  id. 
265;  Sherman  v.  American  Congregational  Ass'n,  113  Fed. 
Rep.  609.)  While  it  is  true  the  probate  court  necessarily 
construed  the  will  and  determined  the  effect  of  the  pre- 
decease of  Loomis  upon  the  right  of  succession  to  the  per- 
sonal property  of  Mrs.  Lee,  we  think  it  clear  from  the 
record  and  other  proofs  it  did  so  in  the  exercise  of  its 
probate  jurisdiction,  without  any  such  special  and  formal 
pleadings  and  proceedings,  with  parties  plaintiff  and  de- 
fendant and  notice  duly  shown,  as  would  have  appeared 
had  the  equity  jurisdiction  been  invoked  for  purposes  more 
far-reaching  than  the  mere  protection  of  the  ancillary  ex- 
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ecutor  by  an  order  of  distribution.  The  construction  of  a 
will  under  such  circumstances  and  for  such  purposes  does 
not  affect  controversies  among  adverse  claimants  to  the 
estate.  Anderson  v.  Anderson,  69  Neb.  565;  Youngston 
V.  Bond,  69  id.  356. 

Each  side  contends  the  proceedings  in  the  probate  court 
were  in  rem.  This  is  correct,  and  under  the  authority  of 
Smith  V.  Smith,  174  111.  52,  it  would  seem  none  of  the 
claimants  are  estopped  from  contending  here  for  a  differ- 
ent basis  of  distribution  from  the  one  there  adopted,  and 
the  question  of  jurisdiction  of  the  person  may  be  inquired 
into  and  the  recitals  of  the  order  contradicted  as  to  juris- 
dictional facts.  Bank  v.  Wiley,  195  U.  S.  257;  Field  v. 
Field,  215  111.  496. 

We  conclude  the  probate  court  did  not  have  jurisdic- 
tion of  the  persons  of  the  defendants  in  error  and  was  not 
in  the  exercise  of  its  general  equity  jurisdiction.  There- 
fore its  order  of  distribution  is  not  res  judicata  and  does 
not  in  any  degree  embarrass  the  proceedings  instituted  •  in 
the  circuit  court  of  Menard  county. 

The  more  important  question  is,  of  course,  what  is 
the  effect  upon  the  estate  of  the  lapsing  of  the  Calvin  S. 
Loomis  legacies?  The  will,  in  contemplation  of  law,  is  in 
effect  at  the  instant  of  the  death  of  the  testator  and  is  to 
be  considered  as  if  it  bore  date  then.  Therefore  in  con- 
struing this  will,  which  took  effect  six  months  after  the 
death  of  the  said  Loomis,  it  is  to  be  understood  that  the 
testatrix  contemplated  the  fact  of  his  death  and  that  he 
left  no  living  descendants;  also  that  she  had  in  contem- 
plation the  established  rule  of  law  in  Illinois  that  the  por- 
tion of  the  personal  estate  bequeathed  to  him  either  by  the 
third  or  by  the  fifth  clause  of  the  will  could  not  go  to  him 
or  his  lineal  descendants,  and,  consequently,  would  descend 
as  intestate  estate  to  her  general  collateral  heirs.  While  it 
is  ever  the  purpose  of  the  courts  to  so  construe  a  will  as 
to  give  effect  to  its  every  word  and  phrase  according  to 
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the  intention  of  the  testator,  yet  such  intention  must  be 
gathered  not  alone  from  the  words  employed  but  also  from 
the  situation  and  surroundings  of  the  testator,  including 
his  relationship  to  the  members  of  his  family  and  the  ob- 
jects of  his.  bounty.  It  was,  then,  apparently  the  purpbse 
of  the  testatrix  to  leave  this  portion  of  her  estate  for  distri- 
bution as  intestate  estate  according  to  the  Illinois  Statute 
of  Descent,  but  whether  so  or  not,  that  result  followed 
from  her  failure  to  alter  her  will  after  the  death  of  said 
Loomis.  The  rule  in  such  case  is  stated  in  Schouler  on 
Wills,  (3d  ed.  sec.  519,)  as  follows:  "Where  legacies  are 
given  to  several  legatees  and  the  residue  is  bequeathed  to 
the  same  legatees,  it  follows  that  the  residue  will  not  in- 
clude a  lapsed  legacy  to  one  of  them.  To  hold,  in  such 
case,  that  the  testator  intended  the  lapsed  legacy  to  fall 
into  the  residuum  was  said  in  Craighead  v.  Givens,  10 
S.  &  R.  351,  to  hold  that  the  testator  intended  to  bequeath 
to  one  who  died,  a  portion  of  the  residue  happening  in 
consequence  of  his  own  death, — a  consequence  which  could 
never  be  supposed."  Craivford  v.  Cemetery  Ass'n,  218 
111.  399;   Dorsey  v.  Dodson,  203  id.  32. 

We  are  asked,  in  effect,  to  ignore  or  change  the  estab- 
lished rule  of  property  and  of  construction  of  wulls  in  this 
estate  for  many  reasons,  among  which  is  the  testatrix's 
use  of  the  words  "and  any  lapsed  legacies,"  and  the  words 
"or,  in  case  of  his  death,  to  his  descendants,"  in  the  fifth 
clause  or  paragraph  of  the  will.  We  are  in  accord  with 
defendants  in  error  and  with  the  trial  and  Appellate  Courts 
in  the  view  that  these  words  add  nothing  to  the  will,  and 
the  rule  of  construction  is  not  affected  by  the  use  of  either 
phrase.  Where  a  specific  legatee,  who  is  also  a  residuary 
legatee,  dies  before  the  death  of  the  testator  his  lapsed 
specific  legacy  will  not  fall  into  the  residue  but  will  de- 
scend to  the  heirs  of  the  testator  as  intestate  property,  this 
being  an  exception  to  the  more  general  rule  that  when  a 
legacy  lapses  and  there  is  a  general  residuary  clause  the 
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lapsed  legacy  will  sink  into  the  residuum.  The  general 
rule  has  application  where  there  is  a  failure  of  a  particu- 
lar intent  to  give  a  legacy  to  a  specific  person  and  the  court 
gives  effect  to  the  general  intent  manifested  by  the  residu- 
ary clause,  presuming  the  testator  prefers  the  residuary 
legatee  over  everyone  but  the  specific  legatee.  But  where 
by  the  will  specific  legacies  are  given  to  several  and  by  the 
residuary  clause  the  residuum  is  given  to  the  same  persons, 
the  general  rule  has  no  application  because  the  reason  for 
it  fails.  The  case  now  under  consideration  falls  within  the 
rule  which  forms  the  exception  to  the  general  rule,  and 
the  Appellate  Court  properly  held  the  lapsed  Loomis  leg- 
acy to  be  intestate  estate.  (Crawford  v.  Cemetery  Ass'n, 
supra;  Dorsey  v.  Dodson,  supra.)  The  Appellate  Court 
was  also  correct  in  holding  the  place  for  final  accounting 
and  settlement  is  in  the  forum  of  the  principal,  or  origi- 
nal, administration.  Bedell  v.  Clark,  137  N.  W.  Rep.  627; 
Young  v.  Wittenmyre,  123  111.  303. 

The  judgment  of  the  Appellate  Court  is  therefore  af- 

^™^^-  Judgment  affirmed. 


The  Consumers  Company,  Appellant,  vs.  The  City  of 

Chicago,  Appellee. 

Opinion  Hied  April  22,  ipi^ — Rehearing  denied  June  10,  1915. 

1.  Plats — how  part  of  plat  may  he  vacated.  Under  section  7 
of  the  Plats  act  any  part  of  a  plat  may  be  vacated  by  the  owner 
of  such  part  before  any  lots  therein  are  sold,  or,  after  lots  are 
sold,  by  all  the  lot  owners  in  such  part  joining  in  the  deed  of 
vacation,  provided  the  rights  of  other  proprietors  are  not  abridged 
or  destroyed  or  public  highways  closed  which  are  laid  out  accord- 
ing to  law. 

2.  Same — ivhat  does  not  affect  rights  and  privileges  of  other 
proprietors.  The  rights  and  privileges  of  other  proprietors  which, 
under  the  statute,  cannot  be  abridged  or  destroyed  by  vacating  a 
part  of  a  plat  are  legal  rights  and  privileges,  and  such  proprietors 
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are  not  affected  by  closing  streets  not  adjacent  to  their  property 
and  not  affording  access  thereto  and  egress  therefrom. 

3.  Same — when  rights  of  other  proprietors  are  abridged.  If  at 
the  time  of  an  attempted  vacation  of  a  portion  of  a  plat,  including 
portions  of  certain  streets  crossed  by  a  railroad  right  of  way,  lots 
have  been  sold  which  depend  upon  such  streets  for  access  and 
egress  to  and  from  other  portions  of  the  city,  the  rights  and  privi- 
leges of  the  owners  of  such  lots  are  abridged  by  the  attempted 
closing  of  the  streets  at  the  railroad  right  of  way;  and  the  situ- 
ation is  not  altered  by  the  fact  that  the  railroad  right  of  way  is 
subsequently  elevated  so  as  to  make  a  twenty-foot  embankment, 
which  will  have  to  be  pierced  by  subways  for  such  streets. 

4.  Same — when  doctrine  of  equitable  estoppel  does  not  apply. 
The  facts  that  the  portions  of  the  streets  attempted  to  be  vacated 
are  crossed  by  railroad  tracks  and  street  car  tracks,  and  that  a 
coal  shed  of  comparatively  little  value  projects  a  few  feet  into 
one  of  the  streets  at  the  place  in  controversy,  do  not  make  the 
doctrine  of  equitable  estoppel  applicable,  so  as  to  prevent  the  city 
from  insisting  upon  opening  the  streets  at  the  place  of  the  at- 
tempted vacation. 

5.  Same — when  acceptance  of  streets  is  presumed.  In  the  ab- 
sence of  a  contrary  intention  being  shown,  acceptance  by  a  mu- 
nicipality of  the  principal  portion  or  of  nearly  all  the  streets  of 
a  subdivision  raises  a  presumption  of  acceptance  by  it  of  all  the 
streets  of  the  subdivision. 

6.  Same — how  acceptance  of  streets  may  be  shown.  Evidence 
of  the  acceptance  of  streets  by  a  city  is  found  in  the  affirmative 
acts  of  taking  possession  thereof  for  the  purpose  of  placing  water 
mains  or  sewers  therein;  also  an  acceptance  may  be  shown  by 
general  user  of  the  streets  by  the  public  for  a  considerable  period. 

7.  Same — the  mere  acceptance  of  streets  does  not  bar  vaca- 
tion under  the  statute.  While  the  mere  acceptance  of  a  street  by 
a'  municipality  does  not  preclude  the  vacation  of  a  portion  thereof 
under  the  statute,  yet  the  right  of  vacation  cannot  be  exercised  if 
the  portion  of  the  street  sought  to  be  vacated  provides  access  to 
and  egress  from  lots  sold  prior  to  the  attempted  vacation,  whose 
owners  have  not  joined  in  the  vacation. 

8.  Same — non-user  of  street  will  not  defeat  claim  of  owner- 
ship by  city.  Non-user  by  a  city  of  a  portion  of  a  street  for  a 
number  of  years  will  n^t  defeat  its  claim  of  ownership,  where 
there  are  no  facts  in  the  case  giving  rise  to  the  doctrine  of  equi- 
table estoppel. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Jesse  A.  Baldwin,  Judge,  presiding. 
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A  suit  in  equity  was  brought  to  restrain  the  city  of  Chi- 
cago from  interfering  with  the  possession  by  appellant  of 
two  triangular  pieces  of  ground  situated  in  the  northwest- 
ern part  of  said  city.  The  suit  was  brought  by  the  City 
Fuel  Company,  which  later  was  consolidated  with  the  Con- 
sumers Company,  and  an  order  was  entered  changing  the 
name  of  the  complainant  in  the  bill  to  Consumers  Com- 
pany. After  the  restraining  order  was  issued,  and  while  it 
was  in  force,  an  amended  bill  was  filed,  and  the  restrain- 
ing order  was  made  to  apply  under  the  amended  bill.  The 
amended  bill  charged  that  on  June  30,  1891,  Michael  Bau- 
erle  was  the  owner  of  a  certain  subdivision  of  the  west 
half  of  the  northeast  quarter  of  section  25,  township  40, 
north,  range  13,  east  of  the  third  principal  meridian,  in 
Cook  county;  that  on  said  date  said  Bauerle  caused  said 
premises  to  be  surveyed  and  subdivided,  and  the  subdivi- 
sion is  known  as  Michael  Bauerle's  addition  to  Maplewood. 
A  plat  of  the  subdivision  was  recorded,  a  copy  of  the  same 
is  attached  to  the  bill,  and  the  portion  necessary  to  an  un- 
derstanding of  this  case  is  here  shown: 
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By  the  amended  bill  it  is  further  alleged  that  on  April 
17,  1894,  said  Bauerle  and  Mary  Pregler  were  the  owners 
of  block  7  as  shown  on  said  plat,  and  by  their  deed  of 
that  date  they  declared  that  part  of  said  plat  shown  as 

m 

block  7,  together  with  the  twenty  lots  and  alleys  into  which 
the  block  was  subdivided,  to  be  vacated,  which  deed  was 
recorded  in  the  office  of  the  recorder  of  Cook  county  and 
a  copy  of  the  same  was  attached  to  the  bill.  On  April  14, 
1894,  said  Bauerle  and  Mary  Pregler,  being  then  the  own- 
ers of  said  block  7,  caused  said  block  to  be  re-surveyed  and 
re-subdivided,  and  a  copy  of  the  plat  of  the  re-subdivision 
was  attached  to  the  bill  and  is  as  here  shown : 
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It  is  then  alleged  that  on  and  prior  to  the  first  day  of 
November,  1899,  the  Anthracite-Bituminous  Coal  Com- 
pany was  the  owner  and  occupant  of  lot  8  and  said  Bau- 
erle of  lot  7  in  said  re-subdivision  of  said  block  7,  and 
the  Chicago  and  Northwestern  Railway  Company  was  the 
owner  of  the  right  of  way  across  the  west  half  of  said 
northeast  quarter  of  said  section  25,  and  on  said  date  said 
last  described  tracts  were  the  only  property  abutting  on  the 
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premises  hereinafter  described;  that  the  said  Anthracite- 
Bituminous  Coal  Company  was  the  owner  of  a  reversion- 
ary interest  in  the  parts  of  the  street  hereinafter  specified, 
embraced  within  the  plat  of  Bauerle's  addition,  and  was  at 
the  same  time  the  sole  party  interested  therein;  that  on 
said  first  day  of  November  the  said  Anthracite-Bituminous 
Coal  Company,  said  Bauerle  and  said  railway  company  de- 
sired to  vacate  a  portion  of  the  plat  known  as  Bauerle's 
addition  to  Maplewood,  such  portion  being  described  in  the 
bill  by  metes  and  bounds  and  including  that  part  of  the 
land  shown  on  the  plat  as  a  part  of  North  Fairfield  avenue 
(or  Linden  avenue) ;  that  said  part  of  the  land  shown  on 
the  plat  as  North  Fairfield  avenue  (or  Linden  avenue)  has 
never  been  used  as  a  street  by  any  person  or  persons, 
nor  has  any  public  highway  been  laid  out  according  to  law 
along  that  portion  of  North  Fairfield  avenue,  nor  have  any 
steps  been  taken  to  establish  the  same  as  a  public  highway ; 
that  on  said  date  said  parties  last  above  described,  "in  pur- 
suance of  the  power  of  said  owners  vested  by  chapter  109 
of  the  Revised  Statutes  of  Illinois,"  did  by  their  deed  of 
that  date  vacate  so  much  of  said  plat  as  is  last  above  de- 
scribed, which  deed  was  recorded  and  a  copy  thereof  at- 
tached to  said  bill;  that  on  and  prior  to  July  12,  1900,  the 
Anthracite-Bituminous  Coal  Company  was  the  owner  and 
occupant  of  lots  5,  6,  7  and  8  in  the  re-subdivision  of  said 
block  7,  and  also  of  lot  34  in  Wheeler's  subdivision  of  part 
of  lot  4  in  another  subdivision ;  that  the  said  Chicago  and 
Northwestern  Railway  Company  was  on  the  said  date  the 
owner  of  the  right  of  way  across  the  west  half  of  said  sec- 
tion 25,  and  that  said  several  tracts  of  land  were  on  said 
date  the  only  property  abutting  on  the  premises  hereinafter 
described,  and  that  on  said  date  said  Anthracite-Bituminous 
Coal  Company  was  the  owner  of  all  of  the  reversionary  in- 
terest in  the  parts  of  those  alleys  hereinafter  specified  em- 
braced in  Bauerle's  addition,  and  that  the  corporations  last 
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mentioned  were  the  only  persons,  firms  or  corporations  in- 
terested in  the  property  abutting  upon  said  parts  of  streets 
or  alleys  mentioned  and  in  the  reversionary  rights  embraced 
therein;  that  said  coal  company  and  said  railway  company 
on  said  last  mentioned  date  desired  to  vacate  the  portion  of 
the  plat  specified  as  the  re-subdivision  of  said  block  7,  de- 
scribing the  same  in  detail;  that  the  said  parcels  of  land 
shown  upon  said  plat  as  part  of  Franklin  street  (or  George 
street)  have  never  been  used  as  a  street  or  alley  by  any 
persons,  firms  or  corporations  whatsoever,  nor  has  any 
public  highway  been  laid  out  according  to  law  over  said 
portion  of  said  Franklin  street,  (or  George  street,)  nor 
have  any  steps  been  taken  to  accept  the  same,  or  any  part 
thereof,  as  a  public  highway;  that  pursuant  to  the  power 
in  said  owners  vested  by  said  chapter  109  of  the  statutes 
of  the  State  of  Illinois,  they  did,  on  July  12,  1900,  by  their 
deed  of  vacation,  vacate  the  premises,  which  deed  was  duly 
recorded  and  a  copy  thereof  is  attached  to  the  bill ;  that  by 
virtue  of  said  deeds  of  vacation  above  set  forth  that  part 
of  North  Fairfield  avenue  (formerly  known  as  Linden  ave- 
nue) and  that  part  of  Franklin  street,  (formerly  known  as 
George  street,)  as  shown  on  the  plat,  reverted  to  and  be- 
came vested  in  the  said  coal  company,  and  that  said  coal 
company  has  ever  since  the  execution  of  said  deeds  been 
the  owner  of  the  reversionary  interest  in  said  parts  of  said 
streets  until  April  i,  1908,  when  it  conveyed  said  premises 
to  the  Peabody  Coal  Company,  and  that  said  coal  company, 
its  grantees  and  lessees,  have  been,  in  the  open,  notorious, 
adverse  and  undisturbed  possession  thereof  ever  since  and 
prior  to  the  execution  of  the  aforesaid  deeds;  that  on 
August  31,  1900,  said  Peabody  Coal  Company  caused  to  be 
surveyed  the  lots  surrounding  the  parts  of  streets  and  the 
alleys  herein  involved,  and  the  said  streets  and  alleys,  set- 
ting the  same  out  in  detail,  and  caused  the  same  to  be  con- 
solidated into  one  lot,  and  caused  the  same  to  be  platted 
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and  attached  a  copy  of  the  said  plat  to  the  bill,  and  the 
portion  involved  in  this  case  is  here  shown : 


It  is  further  alleged  in  the  bill  that  said  last  named  con- 
solidation included  those  portions  of  North  Fairfield  ave- 
nue and  George  street  set  forth  and  described  in  said  deeds 
of  vacation  above  set  forth  and  as  to  all  of  which  the  city 
of  Chicago  had  notice;  that  said  coal  company,  as  the 
owner  of  said  parts  of  said  streets,  together  with  certain 
other  property  contiguous  thereto,  on  January  15,  1908, 
leased  unto  the  Supply  and  Sales  Company,  a  corporation, 
parts  of  what  were  formerly  known  as  North  Fairfield 
avenue  and  George  street,  being  the  parts  of  said  streets 
set  forth,  described  and  vacated  by  said  deeds  of  vacation, 
together  with  a  large  amount  of  contiguous  property ;  that 
said  Supply  and  Sales  Company,  by  proper  legal  proceed- 
ings, changed  its  name  to  City  Fuel  Company,  and  that  un- 


120  Consumers  Co.  v.  City  of  Chicago.       [268  111. 

der  said  last  mentioned  name  complainant  took  possession 
of  said  property  so  vacated  by  deeds  of  vacation,  together 
with  a  large  amount  of  contiguous  and  adjacent  property, 
under  said  lease  with  the  said  Anthracite-Bituminous  Coal 
Company,  and  is  now,  and  has  been  ever  since  the  execu- 
tion of  said  lease,  using  said  premises  so  vacated  as  afore- 
said, together  with  said  contiguous  property,  as  a  coal  yard, 
and  that  complainant  has  at  great  expense  erected  thereon 
certain  coal  sheds,  railroad  switches  and  sidings,  and  placed 
other  costly  improvements  thereon  iqr  the  purpose  of  its 
business  as  a  dealer  in  coal  and  wood,  and  as  such  lessee 
has  been  in  the  exclusive,  open,  notorious,  adverse  and  un- 
disturbed possession  thereof  from  the  time  of  the  making 
of  the  said  lease  until  the  present  time;  that  said  so-called 
parts  of  streets  were  prior  to,  and  have  been  continuously 
since,  the  recording  of  the  plat  of  Bauerle's  addition  to 
Maplewood  occupied  as  a  coal  and  wood  yard;  that  the 
same  were  never  'open  to  traffic,  nor  has  the  city  of  Chi- 
cago at  any  time  repaired  said  premises  or  caused  to  be 
exercised  any  acts  of  ownership  or  control  or  possessory 
rights  thereover,  nor  has  the  city  of  Chicago,  through  its 
properly  constituted  authorities,  in  any  way  expressly  or 
impliedly  accepted  the  same  or  made  any  claim  thereto; 
that  said  city  of  Chicago  has  long  since  lost  all  rights  which 
it  claimed  to  have  had  or  now  claims  to  have  had  in  and 
to  said  premises,  by  reason  of  the  non-user  thereof  and 
by  suffering  and  permitting  the  occupants  thereof  to  make 
valuable  and  expensive  improvements  thereon,  by  means 
whereof  said  city  of  Chicago  is  now  estopped  from  main- 
taining or  asserting  .any  right,  claim  or  title  in  and  to  said 
premises  or  to  any  part  thiereof;  that  on  or  about  Feb- 
ruary 8,  191 1,  the  city  of  Chicago,  acting  through  the 
superintendent  of  its  street  department  and  by  order  of 
the  commissioner  of  public  works  of  the  city  of  Chicago, 
caused  certain  notices  to  be  served  upon  complainant,  which 
required  and  directed  the  complainant  to  remove  or  cause 
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to  be  removed  within  the  space  of  fifteen  days  from  the 
date  thereof,  the  buildings,  fences  and  other  improvements 
alleged  to  have  been  obstructions  of  the  alleged  streets  op- 
posite or  in  front  of  the  premises  known  and  described 
as  George  street  between  Fairfield  avenue  and  the  Chicago 
and  Northwestern  railway,  and  from  George  street  to  the 
Chicago  and  Northwestern  railway,  copies  of  which  said 
notices  are  attached  to  the  bill ;  that  the  premises  referred 
to  and  described  in  said  notices  are  intended  to  be  the  same 
premises  set  forth,  described  and  vacated  by  the  said  deeds 
of  vacation  aforesaid ;  that  the  city  of  Chicago  has  threat- 
ened and  notified  complainant  that  unless  it  removes  its 
buildings  and  other  improvements  on  said  premises  so  va- 
cated by  said  deeds  of  vacation  said  city  of  Chicago  will, 
at  the  expiration  of  the  time  specified  in  its  said  notices, 
through  its  police  department  or  other  means,  proceed  to 
tear  down,  demolish  and  remove  all  the  sheds  and  other 
improvements  located  thereon  and  will  summarily  eject  the 
complainant  therefrom;  that  the  action  so  taken  by  the 
said  city  of  Chicago  in  serving  said  notices  is  wholly  with- 
out warrant  or  authority  in  law,  and  that  said  city  of  Chi- 
cago has  no  right  or  interest  in  said  premises  so  vacated 
as  aforesaid  nor  in  any  part  thereof,  but  that,  on  the  con- 
trary, title  to  said  premises  is  now  vested  in  the  Peabody 
Coal  Company,  which  is  the  owner  in  fee  thereof ;  that  if 
said  city  of  Chicago  proceeds  to  carry  out  its  threats  in 
summarily  ejecting  said  complainant  from  said  premises 
and  in  removing  its  buildings,  sheds  and  other  property 
therefrom  it  will  cause  irreparable  damage  to  the  business 
of  complainant,  and  will  also  greatly  depreciate  the  value 
of  the  contiguous  property  used  by  complainant,  as  afore- 
said, for  the  purpose  of  a  coal  and  wood  business;  that 
unless  restrained  by  the  injunction  of  the  court  said  city 
of  Chicago  will  carry  out  its  said  threats  and  cause  said 
buildings,  sheds  and  other  improvements  on  the  property  so 
vacated  to  be  removed,  destroyed  and  demolished,  greatly 
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to  the  damage  and  injury  of  complainant.  The  bill  prays 
that  said  city  of  Chicago,  its  attorneys,  agents  and  servants, 
may  be  enjoined  and  restrained  from  removing  or  attempt- 
ing to  remove,  demolish  or  tear  down  said  buildings,  sheds 
and  other  improvements  or  to  in  any  other  way  interfere 
with  complainant's  possession  of  said  premises  so  vacated 
by  said  deeds  of  vacation. 

The  appellee  filed  an  answer  to  the  bill,  admitting  many 
of  the  allegations  therein  contained,  they  referring  largely 
to  the  statements  relative  to  the  making  of  the  plats  and 
deeds.  It  neither  admits  nor  denies  many  of  the  allega- 
tions, but  denies  specifically  that  the  said  Anthracite-Bi- 
tuminous Coal  Company  was  the  owner  of  a  reversionary 
interest  in  that  part  of  North  Fairfield  avenue  embraced 
within  the  plat  of  Bauerle's  addition;  denies  that  the  said 
Bauerle  and  wife  and  the  Chicago  and  Northwestern  Rail- 
way Company  had  vacated  said  North  Fairfield  avenue; 
denies  that  said  avenue  had  never  been  used,  as  a  street  by 
any  person  or  persons;  denies  that  no  public  highway  had 
ever  been  laid  out  according  to  law  and  that  no  steps  had 
ever  been  taken  to  establish  the  same  as  a  public  highway, 
and  avers  that  long  prior  to  the  date  of  the  execution  of 
the  instrument  pretending  to  vacate  the  same,  sidewalks  had 
been  built  on  said  avenue  for  the  use  of  the  public  and 
were  used  by  the  public  having  occasion  to  travel  along 
said  highway,  and  incorporates  in  the  answer  a  copy  of  an 
ordinance  passed  by  the  appellee  directing  the  laying  of  a 
water  main  in  the  avenue  from  said  Chicago  and  North- 
western Railway  Company's  right  of  way  to  a  point  four 
hundred  feet  north,  and  asserts  that  in  compliance  with  the 
said  ordinance  said  water  main  was  laid  by  the  commis- 
sioner of  public  works  at  the  expense  of  the  city;  avers 
that  long  prior  to  the  deed  of  vacation  having  been  made 
the  city  had  accepted  the  dedication  of  that  portion  of 
North  Fairfield  avenue  and  that  the  fee  simple  title  vested 
in  appellee;   denies  that  said  coal  company  was  the  owner 
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of  reversionary  rights  or  interests  in  the  parts  of  streets 
and  alleys  mentioned  in  the  deeds  of  vacation ;  denies  that 
the  part  of  Franklin  street  (or  George  street)  has  never 
been  used  as  a  street  for  the  use  of  the  public  and  that  no 
public  highway  has  ever  been  laid  out  thereon  according  to 
law,  and  avers  that  prior  to  the  deed  attempting  to  vacate 
said  streets,  sidewalks  were  built  on  said  George  street  and 
the  street  had  been  accepted  and  the  fee  simple  title  vested 
in  the  city;  denies  that  by  the  alleged  deeds  of  vacation 
that  part  of  North  Fairfield  avenue  (formerly  known  as 
Linden  avenue)  and  that  part  of  Franklin  street  (formerly 
known  as  George  street)  reverted  to  and  became  vested  in 
said  coal  company,  and  denies  that  said  company  has  since 
been  the  owner  of  or  did  by  deed  convey  to  the  Peabody 
Coal  Company  any  reversionary  interest  whatever  in  and 
to  said  parts  of  streets,  or  that  the  said  coal  company  has 
been  in  the  open,  notorious  and  adverse  possession  of  said 
parts  of  streets;  admits  that  the  Supply  and  Sales  Com- 
pany changed  its  name  to  City  Fuel  Company,  and  that 
under  said  last  mentioned  name  the  complainant  has  taken 
possession  of  said  parts  of  North  Fairfield  avenue  and 
Franklin  street,  together  with  a  large  amount  of  contigu- 
ous property,  and  is  now,  and  has  been  for  some  years  past, 
using  and  occupying  said  parts  of  streets,  together  with 
contiguous  property,  as  a  cbal  yard,  and  that  said  complain- 
ant has  erected  thereon  certain  coal  sheds,  railroad  switches 
and  sidings  and  has  placed  improvements  thereon;  that  it 
is  now,  and  has  been,  actively  conducting  a  large  business 
on  said  premises  of  which  the  said  streets  form  a  part,  but 
avers  that  said  improvements  placed  upon  said  portions 
of  said  Fairfield  avenue  are  of  small  value,  and  that  said 
buildings  and  improvements  were  placed  upon  said  portions 
of  said  streets  wrongfully  and  in  violation  of  law;  denies 
that  the  said  parts  of  North  Fairfield  avenue  and  Frank- 
lin street  were  prior  to  and  have  been  continuously  since 
the  recording  of  the  plat  of  said  Bauerle's  addition  occu- 
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pied  as  a  coal  and  wood  yard,  or  that  the  same  were  never 
open  to  traffic,  or  that  the  city  of  Chicago  has  never  at  any 
time  repaired  or  in  any  manner  exercised  any  acts  of  own- 
ership or  possessory  rights  thereover,  or  that  the  city  of 
Chicago  has  never  accepted  the  same  or  made  any  claim 
thereto ;  denies  that  the  city  of  Chicago  has  long  since  lost 
all  rights  in  and  to  said  streets  by  reason  of  the  non-user 
thereof  or  by  suffering  and  permitting  the  occupants  there- 
of to  make  valuable  and  expensive  improvements  thereon, 
and  denies  that  the  city  is  now  estopped  from  asserting  any 
right  or  claim  thereto;  admits  that  on  February  8,  191 1, 
defendant  caused  certain  notices  to  be  served  upon  com- 
plainant, as  alleged  in  said  amended  bill,  copies  of  which 
are  attached  thereto  marked  exhibits  "G"  and  "H,"  and 
further  admits  that  it  has  notified  complainant  that  unless 
said  buildings  and  other  obstructions  are  removed  from  the 
parts  of  said  North  Fairfield  avenue  and  Franklin  street 
hereinbefore  mentioned,  within  the  time  specified  in  said 
notice,  the  defendant  would  proceed  to  remove  all  of  said 
buildings  and  obstructions  from  said  parts  of  said  streets, 
as  alleged  in  said  bill;  denies  that  in  serving  said  notices 
it  is  wholly  without  warrant  or  authority  of  law  or  that 
defendant  has  no  right  or  interest  in  said  parts  of  said 
streets,  and  denies  that  the  title  to  said  parts  of  said  streets 
is  now  vested  in  the  Peabody  Coal  Company;  denies  that 
the  summary  removal  of  complainant  from  said  parts  of 
said  streets  will  cause  irreparable  damage  and  injury  to  the 
complainant  or  will  depreciate  the  value  of  the  contiguous 
property  for  the  purpose  of  the  coal  and  wood  business; 
denies  that  complainant  is  entitled  to  any  relief,  and  prays 
that  the  temporary  restraining  order  may  be  dissolved. 

By  agreement  of  the  parties  the  cause  was  referred  to 
a  master  in  chancery  to  take  proofs  and  report  his  conclu- 
sions both  as  to  the  law  and  the  facts.  Much  testimony 
was  taken,  and  in  due  course  the  master  made  his  report, 
in  and  by  which  he  found  the  facts  relative  to  the  owner- 
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ship,  by  deed,  of  the  respective  parties  were,  in  substance, 
as  set  forth  in  the  bill,  and  the  attempted  deeds  of  vacation, 
and  the  plats  thereof,  were  made  as  alleged  therein ;  also 
(eighth  finding)  on  August  31,  1900,  the  said  coal  com- 
pany caused  a  certain  survey  to  be  made,  including  parts 
of  North  Fairfield  avenue  and  George  street,  and  consoli- 
dated said  property  into  one  lot,  as  lot  "A,"  and  said  plat 
is  known  as  Egloff's  consolidation.  Prior  to  the  execution 
of  said  plat  a  number  of  lots  in  Bauerle's  addition  had  been 
sold  and  were  on  that  date  owned  by  persons  not  parties  to 
this  litigation,  but  none  of  such  lots  abutted  on  either  of 
the  two  streets  attempted  to  be  vacated.  In  the  year  1888 
the  Chicago  and  Northwestern  Railway  Company  placed 
wire  fences,  with  wooden  posts,  along  both  sides  of  its 
right  of  way  at  the  stub  ends  of  said  two  streets.  Holes 
were  broken  in  these  fences,  and  children,  and  sometimes 
adults,  crossed  the  railroad  tracks  through  the  holes  in 
such  fences.  Teams  "were  driven  occasionally  along  George 
street  near  the  railroad  track  and  then  northwest  and  west 
to  California  avenue,  which  continued  until  the  year  1900. 
The  holes  in  the  fences  were  repaired  from  time  to  time, 
but  the  preponderance  of  the  evidence  shows  the  fence 
across  North  Fairfield  avenue  was  broken  down  to  such  an 
extent  that  teams  occasionally,  in  1894  and  prior  thereto, 
were  driven  across  the  railroad  tracks  at  Fairfield  avenue, 
but  after  1894  no  teams  were  so  driven  across  said  tracks. 
No  teams  were  driven  across  the  tracks  at  George  street  at 
any  time,  but  teams  occasionally,  until  1900,  were  driven 
along  the  stub  end  of  George  street  to  the  fence  and  thence 
to  California  avenue.  Some  of  the  property  owners  in  said 
subdivision  had  wooden  sidewalks  laid  in  1892  along  both 
sides  of  George  street  and  Fairfield  avenue,  including  those 
parts  of  streets  here  in  question.  Neither  of  the  stub  ends 
of  said  streets  was  ever  paved  or  worked  by  the  city  or  by 
anyone  as  a  street  and  no  sidewalks  were  ever  laid  in  them 
by  the  city.    The  railroad  tracks  at  this  point  were  elevated 
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in  1898,  and  there  is  no  subway  either  at  Fairfield  avenue 
or  George  street.  Special  assessment  proceedings  were  car- 
ried through  by  the  city  council  in  1896  for  the  construc- 
tion of  a  system  of  sewers  in  certain  streets,  including 
George  street  to  Fairfield  avenue,  and  in  Fairfield  avenue 
from  George  street  to  its  northern  terminus.  In  1893  the 
qity  laid  a  six-inch  water  main  along  Fairfield  avenue  un- 
der the  railroad  tracks,  extending  some  distance  north  and 
south  of  the  tracks,  and  iji  1895  along  George  street  to  the 
center  of  Fairfield  avenue.  In  1900  fences  were  placed  by 
complainant's  predecessors  across  these  stub  ends  of  streets, 
and  since  that  time  they  and  the  contiguous  property  have 
been  used  exclusively  as  part  of  the  complainant's  and  its 
predecessors'  coal  yard,  except  for  said  water  main.  When 
the  railroad  tracks  were  elevated  an  additional  switch  track 
was  laid  across  these  stub  ends  of  streets,  and  about  the 
year  1900  a  street  car  track  was  run  in  upon  them  from 
California  avenue,  which  is  being  used  to  haul  coal  out  to 
the  street  car  line.  Part  of  the  coal  sheds  erected  in  1900, 
or  shortly  thereafter,  occupy  a  portion  of  the  stub  end  of 
Fairfield  avenue.  In  1891,  and  for  some  years  thereafter, 
the  land  north  and  northwest  of  these  premises  was  prac- 
tically open  prairie.  Both  Fairfield  avenue  and  George 
street  extend  for  some  distance  on  either  side  of  the  rail- 
road,— Fairfield  avenue  for  one  block  north  of  the  tracks 
and  for  several  blocks  south  thereof,  and  George  street  for 
several  blocks  in  either  direction.  The  stub  ends  of  both 
of  said  streets  are  public  streets.  They  were  accepted  as 
such  by  the  public  by  user  and  the  city  of  Chicago  by 
constructing  the  water  mains  and  said  sewers.  The  mas- 
ter further  finds  that  the  complainant  and  its  predecessors 
have  not  been  in  the  open,  adverse  and  exclusive  possession 
of  said  stub  ends  of  the  streets  for  twenty  years  last  past, 
and  that  the  complainant  was  not  in  the  possession  of  the 
stub  end  of  Fairfield  avenue  at  the  time  of  the  filing  of 
the  bill  herein  and  is  not  now.     Said  water  main  prevented 


Jne,'15i]      Consumers  Co.  v.  City  op  Chicago.  127 

such  possession  from  being  exclusive  as  to  the  stub  end 
of  George  street.  Complainant  and  its  predecessors  have 
been  in  possession  only  since  1900.  The  deeds  of  vacation 
and  plats  were  inoperative  to  vacate  said  stub  ends  of  said 
streets  or  to  withdraw  the  offer  to  dedicate  them  as 
public  streets,  for  the  reason  they  were  accepted  as  public 
streets  prior  to  the  execution  of  the  deeds  of  vacation. 
The  switch  tracks,  fences  and  coal  sheds  upon  said  stub 
ends  of  said  streets  are  not  sufficiently  valuable  or  substan- 
tial improvements  to  give  rise  to  an  equitable  estoppel 
against  the  city  or  the  public  from  claiming  the  streets  for 
public  use.  Notices  were  served  by  the  city  for  the  re- 
moval of  improvements  on  said  premises,  as  alleged  in  the 
bill.  By  request  the  master  viewed  the  premises,  and  finds 
there  is  a  subway  under  the  Northwestern  tracks  at  Wash- 
tenaw avenue  and  one  at  California  avenue,  each  one  block 
distant  from  said  stub  end  of  Fairfield  avenue.  There  is 
no  subway  at  either  Fairfield  avenue  or  George  street.  The 
equities  are  with  the  defendant  city.  The  temporary  in- 
junction issued  should  be  dissolved  and  the  amended  bill  of 
complaint  dismissed  for  want  of  equity. 

Objections  to  the -findings  of  the  master  were  duly 
argued  and  overruled,  and  upon  the  filing  of  the  report,  by 
agreement  of  parties,  an  order  was  entered  providing  that 
such  objections  should  stand  as  exceptions  to  the  master's 
report.  The  exceptions  to  the  master's  report  were  over- 
ruled and  the  report  was  approved  and  confirmed  and  the 
amended  bill  dismissed  for  want  of  equity.  Thereupon 
this  appeal  was  prayed,  allowed  and  perfected.  The  rec- 
ord is  brought  here  for  review,  and  by  proper  assignments 
of  error  this  court  is  asked  to  determine  whether  the  city 
of  Chicago  now  has  such  an  interest  in  the  stub  ends  of 
the  streets  in  controversy  as  will  justify  it  in  proceeding 
according  to  the  notice  served  prior  to  the  institution  of 
this  suit 
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Undkrwood  &  Smyskr,  (Charles  R.  Young,  of  coun- 
sel,) for  appellant. 

William  H.  Sexton,  Corporation  Counsel,  (A.  L. 
Gettys,  of  counsel,)  for  appellee. 

Mr.  Justice  Watson  delivered  the  opinion  of  the  court : 

There  is  ample  evidence  in  the  record  supporting  the 
findings  of  the  chancellor  as  to  the  controlling  facts  in  is- 
sue, and  upon  consideration  of  the  same  as  abstracted  we 
cannot  say  the  findings  of  the  court  are  not  in  accordance 
with  the  evidence.  Therefore  the  only  thing  to  be  deter- 
mined in  this  court  is  whether  the  vacations  referred  to  in 
the  foregoing  statement  were  lawfully  made  under  the  pro- 
visions of  section  7  of  chapter  109,  (Kurd's  Stat.  19 13, 
p.  1856,)  so  as  to  include  the  stub  ends  of  North  Fairfield 
avenue  and  West  George  street,  and  if  so,  whether  the  ac- 
ceptance of  said  ends  of  said  streets  by  the  municipality, 
together  with  a  proper  consideration  of  the  rights  of  other 
owners  of  lots  in  the  addition,  renders  such  vacations  void 
as  to  the  streets  mentioned. 

Similar  questions  have  been  considered  by  this  court  in 
numerous  cases,  arising  both  under  the  present  statute  and 
similar  statutes  enacted  under  the  constitution  of  1848,  but 
our  attention  is  especially  directed  by  the  briefs  to  the  opin- 
ions of  this  court  in  Chicago  Anderson  Pressed  Brick  Co. 
V.  City  of  Chicago,  138  111.  628,  and  Heppes  Co,  v.  City 
of  Chicago,  260  id.  506,  and  upon  the  authority  of  those 
cases,  mainly,  we  are  asked  to  reverse  the  decree  in  the 
case  at  bar. 

In  the  Pressed  Brick  Co,  case  the  object  of  the  litiga- 
tion was  to  determine  whether  a  strip  of  land  attempted 
to  be  vacated  remained  part  of  a  city  street,  the  vacation 
having  been  made  by  the  pressed  brick  company  as  sole 
owner  0/  the  lots  abutting  thereon,  on  each  side  thereof, 
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by  proper  deed  duly  recorded.  It  is  provided  by  section  7 
of  chapter  109  of  the  Revised  Statutes  of  1874,  entitled 
"Plats,"  that  "any  part  of  a  plat  may  be  vacated  in  the 
manner  provided  in  the  preceding  section,  and  subject  to 
the  conditions  therein  prescribed :  Provided,  such  vacation 
shall  not  abridge  or  destroy  any  of  the  rights  or. privi- 
leges of  other  proprietors  in  such  plat:  And,  provided, 
further,  that  nothing  contained  in  this  section  shall  au- 
thorize the  closing  or  obstructing  of  any  public  highway 
laid  out  according  to  law."  The  conditions  prescribed  in 
the  preceding  section  are,  simply,  first,  that  the  vacation 
shall  be  before  any  lots  are  sold;  or  second,  if  any  lots 
are  sold,  all  the  owners  of  lots  in  such  plat  shall  join  in 
the  deed  of  vacation.  And  as  a  qualification  to  the  lan- 
guage of  section  7,  the  meaning  is,  clearly,  any  part  of  a 
plat  may  be  vacated  by  the  owner  of  such  part  before  any 
lots  therein  are  sold,  or  after  lots  are  sold,  by  all  the  lot 
owners  in  such  part  joining  in  the  deed  of  vacation.  The 
court  held  in  the  Pressed  Brick  Co.  case,  as  had  been  previ- 
ously held  in  Littler  v.  City  of  Lincoln,  106  111.  353,  that 
the  rights  or  privileges  of  other  proprietors  protected  by 
the  statute  are  legal  rights  and  privileges,  and  such  proprie- 
tors are  not  affected  by  closing  streets  not  adjacent  to  their 
property  and  not  affording  access  thereto  and  egress  there- 
from. The  record  showing  there  were  no  other  proprietors 
affected  by  the  vacation,  the  court  held  the  same  effect- 
ive as  to  the  portion  of  the  street  in  controversy.  In  the 
Pressed  Brick  Co,  case  this  court  also  construed  the  clause, 
"nothing  contained  in  this  section  shall  authorize  the  clos- 
ing or  obstructing  of  any  public  highway  laid  out  accord- 
ing to  law,"  to  refer  only  to  such  highways  as  had  been 
or  might  be  established  by  local  highway  authorities  acting 
affirmatively  and  in  pursuance  of  their  statutory  powers 
with  reference  to  surveying,  marking  courses  and  bound- 
aries and  ordering  the  opening  of  such  highways.     The 
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court  stated  there  was  in  the  case  before  it  no  evidence  the 
streets  in  question  had  been  designated  or  accepted  or  im- 
proved by  the  public  authorities.  All  that  was  said  in  the 
Pressed  Brick  Co.  case  was  affirmed  in  the  Heppes  Co.  case, 
supra,  and  there  is  no  doubt  the  provisions  of  section  7  of 
chapter  109,  as  there  construed,  permit  the  closing  of  the 
stub  ends  of  the  streets  here  in  question,  if  the  finding  of 
facts  by  the  chancellor  brings  appellant  within  the  purview 
of  those  decisions. 

If  we  are  correct  in  our  understanding  that  North  Fair- 
field avenue  extends  south  several  hundred  feet  beyond  the 
embankment  of  the  railroad  and  that  West  George  street 
extends  several  blocks  west  of  said  embankment,  in  Bau- 
erle's  addition,  and  that  prior  to  the  attempted  vacations 
here  in  question  of  the  portions  of  those  streets  abutting 
upon  the  northeasterly  side  of  said  embankment  lots  had 
been  sold  in  the  addition  north  and  east  of  the  railroad  and 
depending  upon  those  streets  for  access  and  egress  to  and 
from  other  portions  of  the  city,  then  it  would  seem  to  fol- 
low, as  an  inevitable  conclusion,  that  the  rights  and  privi- 
leges of  the  owners  of  those  lots  would  be  abridged  and 
destroyed  so  far  as  those  streets  are  concerned.  The  fact 
that  those  streets,  at  the  place  where  the  attempt  is  made  to 
permanently  close  them,  abut  upon  a  railway  embankment 
twenty  feet  in  height  is  a  mere  adventitious  circumstance. 
The  city  has  power  to  pierce  that  embankment  by  a  sub- 
way where  it  crosses  said  streets  whenever  the  needs  of  an 
increased  population  in  that  locality  shall  require  such  sub- 
way to  be  opened  and  used.  If  these  portions  of  streets 
are  now  public  highways  under  the  evidence  in  the  case,  it 
would  be  against  public  policy  to  allow  them  to  be  closed 
and  retained  as  the  private  property  of  appellant,  only  to 
be  re-taken  by  purchase  or  condemnation  when  the  needs 
for  a  subway  and  for  a  more  general  use  of  the  streets 
shall  become  apparent.     A  subway  is  possibly  not  needed 
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now  at  that  place,  there  being  one  a  block  either  way  from 
there,  but  if  the  appellee  is  correct  in  claiming  that  Fair- 
field avenue  but  for  the  railroad  would  be  one  of  the  main 
thoroughfares  of  that  portion  of  Chicago,  and  that  West 
George  street  is  populated  both  on  the  east  and  west  sides 
of  the  railroad,  it  will  not  be  many  years  until  a  demand 
will  arise  for  a  subway  at  this  place.  We  do  not  regard  as 
sound  the  assumption  of  appellant  to  the  effect  the  city  or 
the  public  can  never  use  these  stub  ends  of  streets  by  rea- 
son of  their  unique  location,  (next  to  the  railroad  embank- 
ment,) and  that  hence  they  are  of  no  value  to  the  city  or 
the  public. 

Appellant  further  contends  by  its  bill,  and  renews  that 
contention  here,  that  the  improvements  placed  by  it  or  its 
predecessors  upon  the  street  ends  in  question  and  there  suf- 
fered by  the  city  to  remain  through  a  long  period  of  time 
worked  an  equitable  estoppel  upon  the  appellee,  so  that  it 
cannot  now  be  permitted  to  assert  its  right  in  these  streets 
even  if  that  right  were  not  lost  through  the  deeds  of  vaca- 
tion. It  is  true  the  two  street  ends  are  now  occupied  or 
crossed  by  railroad  and  street  car  tracks,  but  such  use  of 
the  surface  of  the  streets  is  in  no  way  interfered  with  by 
the  decree  in  this  cause.  A  coal  shed  projects  a  few  feet 
into  North  Fairfield  avenue  at  the  place  in  controversy, 
which  is  of  comparatively  little  value,  and  otherwise  the 
streets  are  not  shown  to  be  occupied  by  buildings  or  struc- 
tures of  appellant  of  any  considerable  value.  We  think 
the  doctrine  of  equitable  estoppel  does  not  apply. 

The  most  serious  dispute  as  to  the  facts  arose  over  the 
question  of  the  acceptance  by  the  city  of  the  portions  of 
streets  sought  to  be  vacated,  appellant  claiming  there  was 
never  any  acceptance  and  appellee  taking  the  position  that 
by  its  imdisputed  acceptance  of  other  streets  in  the  addition 
and  of  other  portions  of  these  streets  it  should  be  held  to 
have  accepted  the  entire  system  of  streets  and  alleys  shown 
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by  the  original  plat,  and  also  that  it  specifically  recognized 
and  accepted  the  particular  portions  of  the  streets  in  con- 
troversy, and  that  to  thereafter  allow  the  vacation  of  the 
premises  in  dispute  will  not  only  deprive  the  municipality 
of  its  vested  rights,  but  will  operate  to  deprive  other  prop- 
erty owners  in  the  subdivision  of  property  rights  without 
due  process  of  law.  In  the  absence  of  a  contrary  intention 
being  shown,  we  have  held  acceptance  by  a  municipality  of 
the  principal  portion  or  nearly  all  of  the  streets  of  a  sub- 
division raises  the  presumption  of  acceptance  by  it  of  all  of 
the.  streets  in  the  subdivision.  {Kimball  v.  City  of  Chi- 
cago,  253  111.  105;  Village  of  Lee  v.  Harris,  206  id.  428.) 
Also,  that  evidence  of  the  acceptance  of  streets  by  a  city  is 
found  in  the  affirmative  act  of  taking  possession  thereof 
for  the  purpose  of  placing  therein  water  mains  or  sewers. 
{City  of  Rock  Island  v.  Star  key,  189  111.  515;  Fairbury 
Agricultural  Board  v.  Holly,  169  id.  9;  Barrozvs  v.  City 
of  Sycamore,  150  id.  588.)  The  evidence  in  the  case  at 
bar  shows,  and  the  court  found,  that  in  1893,  in  pursuance 
of  an  ordinance  the  appellee  laid  a  water  main  in  North 
Fairfield  avenue,  passing  under  the  railroad  tracks,  (which 
were  not  elevated  until  1898,)  and  extending  some  distance 
north  and  south  from  the  tracks,  and  in  1895  l^^d  another 
in  West  George  street  to  the  center  of  its  junction  with 
North  Fairfield  avenue,  which  mains  are  still  in  use.  The 
proofs  also  show  the  city,  in  accordance  with  another  ordi- 
nance, laid  sewers  in  the  middle  of  North  Fairfield  avenue 
and  in  the  middle  of  West  George  street  to  the  point  of 
intersection  of  the  two  streets.  Another  method  of  prov- 
ing acceptance  of  streets  by  a  municipality  is  to  show  gen- 
eral user  thereof  by  the  public  for  a  considerable  period 
of  time,  and  such  user  was  satisfactorily  shown  in  the  case 
at  bar.  {Kimball  v.  City  of  Chicago,  supra;  City  of  Rock 
Island  V.  Starkey,  supra,)  We  are  therefore  convinced  that 
by  each  of  the  methods  herein  mentioned  appellee  accepted 
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North  Fairfield  avenue  and  West  George  street,  including 
these  stub  ends,  and  is  now  in  possession  of  the  stub  end  of 
North  Fairfield  avenue  by  and  through  the  location  of  its 
water  main  therein. 

The  proof  shows  the  appellee  has  never  worked  or  im- 
proved the  stub  ends  in  question,  except  as  above  recited, 
ana  the  appellant  contends  that  such  fact  contradicts  any 
presumption  of  acceptance  thereof.  But  it  was  said  in  the 
case  of  Village  of  Lee  v.  Harris,  supra:  "The  fact  that  a 
number  of  the  streets  and  alleys  had  never  been  improved 
by  the  village  and  had  been  for  some  years  within  the  en- 
closure of  private  persons  had  no  potency  to  defeat  the 
action  of  the  village.  Whether  the  interests  of  the  public 
require  that  a  street  or  alley  shall  be  improved  or  that  re- 
pairs thereon  are  necessary  is  committed  to  the  judgment 
and  discretion  of  the  governing  board  of  the  city  or  village. 
Mere  adverse  possession  by  a  lot  owner  of  a  portion  of  a 
public  street,  however  long  continued,  does  not,  by  virtue 
of  the  Statute  of  Limitations,  bar  the  right  of  the  public 
to  be  restored  to  possession  of  the  street  to  its  full  width. 
{City  of  DeKalb  v.  Luney,  193  111.  185.)  Mere  non-user 
of  a  street  or  alley,  no  matter  how  long  continued,  does 
not  deprive  the  city  or  village,  as  the  representative  of  the 
public,  of  the  right  to  take  possession  thereof  and  improve 
the  same." 

Unquestionably,  the  right  of  vacation  exists  as  to  part 
of  a  subdivision,  under  the  provisions  of  said  section  7  of 
chapter  109,  as  we  have  construed  the  same  in  the  Pressed 
Brick  Co,  case,  supra,  and  the  Heppes  Co.  case,  supra,  even 
after  acceptance  by  the  city,  but  in  view  of  the  rights  of 
those  who  had  purchased  lots  prior  to  the  attempt  to  make 
such  vacation,  near  to  and  dependent  for  outlet  upon  the 
streets  in  question,  we  hold  such  right  was  not  success- 
fully exercised  in  this  case.  The  "rights  and  privileges" 
accorded  to  those  lot  owners  who  had  purchased  before  the 
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attempted  vacations  are  not  confined  to  the  surface  use  of 
the  street  but  extend  below,  to  the  sewers  and  water  mains ; 
also,  they  are  not  confined  to  the  use  of  that  portion  of 
the  street  upon  which  their  property  abuts,  but  extend  to 
present,  and,  more  important  still,  to  future,  use  of  the 
street  as  a  means  of  ingress  and  egress  to  and  from  the 
property  so  purchased.  The  law  does  not  contemplate  that 
having  purchased  with  a  view  to  streets  furnishing  suitable 
and  convenient  passways  to  other  portions  of  the  com- 
munity, the  purchaser  should  thereafter,  at  the  will  of  the 
original  or  subsequent  owner  of  some  portion  of  the  sub- 
division, find  himself  located  in  a  cul  de  sac,  as  would  be 
the  case  here  with  lot  owners  on  the  east  side  of  North 
.Fairfield  avenue  and  the  north  side  of  West  George  street. 

We  think,  also,  it  would  be  contrary  to  public  policy  to 
declare  the  street  ends  in  question,  under  the  proofs  in  the 
case  at  bar,  the  private  property  of  appellant,  and  so  enable 
it  to  require  the  city  to  remove  therefrom  its  public  service 
water  pipes,  laid,  as  before  stated,  in  the  year  1893,  under 
the  surface  of  North  Fairfield  avenue,  extending  both  north 
and  south  of  the  railroad  right  of  way.  While  the  claim 
of  private  ownership  has  been  maturing,  the  wooden  side- 
walks placed  upon  the  street  ends  in  question  by  owners 
of  lots  in  the  subdivision  have  grown  old,  rotted  away 
and  disappeared,  but,  so  far  as  the  evidence  discloses,  the 
sewers  leading  to  the  street  intersection  are  still  there,  as 
is  the  water  pipe  aforementioned. 

We  are  not  of  opinion  appellant  is  equitably  entitled  to 
the  relief  prayed  in  and  by  its  amended  bill,  and  the  de- 
cree of  the  circuit  court  is  affirmed.       ^^^^^^  affirmed. 
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T.  B.  McGovern  et  al.  Appellants,  vs,  Stephen  McGov- 

ERN  et  al.  Appellees. 

Opinion  filed  April  22,  ipi§ — Rehearing  denied  June  10,  1915. 

* 

1.  Equity — complainant  must  show  an  actual  existing  interest 
in  subject  matter  of  the  suit.  The  complainant  in  a  proceeding  in 
equity  must  show  an  actual  existing  interest  in  the  subject  matter 
of  the  suit  and  will  not  be  permitted  to  maintain  a  bill  for  part  of 
a  matter,  only,  so  as  to  expose  the  defendant  to  being  harassed  by 
repeated  litigations  concerning  the  same  thing. 

2.  Same — when  heirs-at-law  cannot  maintain  a  hUl  to  set  aside 
deeds,  Heirs-at-law  cannot  maintain  a  bill  to  set  aside  deeds  of 
their  ancestor  upon  the  ground  of  want  of  mental  capacity  and  the 
use  of  undue  influence  where  no  attempt  is  made  to  set  aside  the 
will  of  the  ancestor,  which,  by  a  codicil  made  two  days  after  the 
deeds  were  executed,  expressly  ratified  the  deeds,  as  in  such  case 
the  setting  aside  of  the  will  is  essential  to  the  matter  of  the  com- 
plainant's interest  in  the  land. 

3.  Same — when  the  setting  aside  of  deeds  and  the  setting  aside 
of  a  will  must  be  combined  in  one  suit.  Where  a  testator,  by  a 
codicil  made  two  days  after  the  execution  of  deeds,  expressly  rati- 
fies such  deeds,  which  conveyed  the  lands  substantially  in  accord- 
ance with  the  provisions  of  the  will  itself,  heirs  of  the  testator 
who  seek  to  recover  the  lands  upon  the  ground  that  the  testator 
was  mentally  incompetent  to  make  the  deeds  and  that  undue  in- 
fluence was  used,  must  combine  in  one  bill  the  setting  aside  of  the 
deeds  and  the  setting  aside  of  the  will. 

4.  Same — court  may  take  notice  of  complainant's  lack  of  inter- 
est at  the  hearing.  While  an  objection  that  the  complainant  has 
no  interest  in  the  suit  should  regularly  be  taken  by  demurrer  if 
the  defect  appears  on  the  face  of  the  bill  or  by  plea  or  answer  if 
the  defect  does  not  so  appear,  yet  the  court  itself  may  take  notice 
of  such  want  of  interest  if  it  appears  at  the  hearing. 

5.  Wills — when  incorrect  description  in  will  may  be  rejected. 
If  a  clause  in  a  will  employs  two  descriptions  in  making  a  devise 
of  land,  one  of  which  is  correct  and  the  other  incorrect,  the  incor- 
rect description  may  be  rejected  as  surplusage. 

6.  Same — when  misdescription  of  land  in  will  is  without  effect. 
Where  the  testator,  after  devising  land  by  an  incorrect  descrip- 
tion, makes  a  deed  to  the  devisee  in  which  the  land  is  correctly 
described,  and  adds  a  codicil  to  the  will  expressly  ratifying  the 
deeds,  the  misdescription  in  the  will  is  without  effect. 
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Appeai<  from  the  Circuit  Court  of  Knox  county;   the 
Hon.  R.  J.  Grier,  Judge,  presiding. 

R.  D.  Robinson,  Raymond  W.  Beach,  J.  E.  Mai<ey, 
and  B.  J.  Cavanaugh,  for  appellants. 

Hardy,  Welsh  &  Hardy,  Roy  M.  Marsh,  and  More- 
I/AND  &  Moreland,  for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  a  bill  filed  in  July,  191 3,  in  the  circuit  court 
of  Knox  county  by  appellants,  against  appellees,  to  set  aside 
various  deeds  purporting  to  convey  certain  real  estate  from 
James  McGovern  to  some  of  appellees,  on  the  ground  of 
the  mental  incapacity  of  the  grantor  and  that  the  execution 
was  procured  by  undue  influence.  By  leave  of  court  an 
amended  bill  was  filed  at  the  February  term,  19 14.  After 
answers  were  filed  by  appellees  and  the  issues  made  up,  a 
hearing  was  had  before  the  chancellor  and  the  bill  dis- 
missed for  want  of  equity,  for  the  reason  that  appellants 
were  not  in  position  to  maintain  this  suit  because  it  was 
shown  on  the  hearing  they  had  no  interest  in  the  lands 
described  in  the  deeds  sought  to  be  set  aside,  and  for  the 
further  reason  that  the  record  failed  to  show  that  James 
McGovern  was  mentally  incompetent  to  execute  said  deeds 
or  that  their  execution  had  been  procured  by  undue  influ- 
ence.   From  that  decree  this  appeal  was  taken. 

In  the  view  we  take  of  this  case  it  will  be  necessary  for 
us  to  consider  only  the  first  reason  above  specified. 

The  decree,  among  other  things,  states  that  on  July  15, 
191 3,  James  McGovern  died  testate  in  Galesburg,  in  said 
county,  "leaving  a  last  will  and  testament,  consisting  of 
one  original  will  dated  May  24,  1910,  and  two  codicils, 
dated  July  27,  191 2,  and  August  28,  191 2,  respectively, 
which  last  will  and  testament,  with  said  two  codicils  at- 
tached thereto,  were  duly  probated  in  the  county  court  of 
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Knox  county,  Illinois,  on  August  ii,  191 3;  that  said  last 
will  and  testament  and  said  codicils,  and  the  said  order 
probating  the  same,  remain  in  full  force  and  effect;  that 
under  and  by  virtue  of  the  provisions  contained  in  said  last 
will  and  testament  and  said  codicils,  the  complainants,  nor 
either  of  them,  in  this  cause  have  any  interest  in  the  lands 
mentioned  in  the  amended  bill  filed  herein  and  in  the  deeds 
sought  by  said  bill  to  be  set  aside  in  this  cause." 

The  two  deeds  here  sought  to  be  set  aside  were  dated 
and  executed  August  26,  19 12.  The  original  will,  dated 
May  24,  1910,  devised  the  real  estate  mentioned  in  the  bill 
here,  to  the  same  grantees  substantially  as  specified  in  the 
respective  deeds,  and  the  second  codicil,  dated  August  28, 
1912,  two  days  after  said  deeds  were  executed,  specifically 
stated  that  the  testator  had  disposed  of  all  of  his  real  es- 
tate except  his  home  in  Galesburg,  clause  2  therein  pro- 
viding, among  other  things,  "I  ratify  and  confirm  the  deeds 
of  conveyance  heretofore  made  by  me."  The  pleadings  in 
the  case  made  no  reference  of  any  kind  to  said  will  or  codi- 
cils. On  the  trial  of  the  case  appellants  introduced  said  will 
and  codicils,  along  with  the  certificate  of  probate  thereof. 

Counsel  for  appellees  insist  that  appellants,  in  order  to 
show  their  interest  in  the  land  in  question  purporting  to 
be  conveyed  by  said  two  deeds  under  the  circumstances 
above  shown,  must,  in  the  same  proceeding  asking  to  have 
said  deeds  set  aside,  have  also  asked  to  have  the  will  and 
codicils  set  aside.  Counsel  for  appellants  insist  that  it  is 
not  and  cannot  be  the  law  that  they  are  bound  to  bring 
suit  to  set  aside  the  will  and  the  deeds  in  one  and  the 
same  action,  arguing  that  the  two  issues  cannot  be  properly 
joined  in  the  same  trial,  first,  because  in  the  suit  concerning 
the  deeds  certain  persons  may  be  competent  as  witnesses 
who  are  not  competent  in  a  suit  concerning  the  will ;  sec- 
ond, because  in  a  suit  to  set  aside  a  will  either  side  is  en- 
titled, as  a  matter  of  right,  to  a  jury,  while  in  a  bill  to  set 
aside  deeds  neither  side  is  entitled  to  a  jury  and  one  can 
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be  obtained  only  by  leave  of  court ;  third,  the  tests  of  men- 
tal capacity  in  order  to  enable  the  grantor  to  make  a  valid 
deed  and  to  make  a  valid  will  are  different;  fourth,  be- 
cause the  burden  of  proof  on  the  one  issue  does  not  rest 
upon  the  same  parties  as  it  does  on  the  other. 

While  all  of  the  objections  urged  by  counsel  for  appel- 
lants have  not  been  passed  upon  specifically  by  this  court, 
in  effect  they  have  all  been  answered  and  overruled.  (  Wil- 
coxon  V.  Wilcoxon,  165  111.  454;  Ring  v.  Lawless,  190  id. 
520;  Stone  V.  Salisbury,  209  id.  56;  Stephens  v.  Collison, 
249  id.  225;  Yott  V.  Yott,  265  id.  364.)  In  Stephefis  v. 
Collison,  supra,  the  court  reviewed  and  passed  upon  the 
most  serious  objections  now  raised  by  appellants,  stating 
that  whether  both  the  issue  as  to  the  validity  of  the  will 
and  that  as  to  the  validity  of  the  deeds  should  be  submit- 
ted to  the  jury  would  be  discretionary  with  the  chancellor; 
that  these  objections  were  neither  grave  nor  insurmount- 
able as  to  the  joining  of  those  issues  in  the  same  case ;  that 
the  chancellor  was  not  required  to  submit  the  validity  of 
the  deeds  to  the  jury,  and  even  if  submitted,  the  court  was 
not  bound  to  follow  the  finding  of  the  jury ;  that  the  pro- 
cedure in  a  court  of  equity  was  elastic  and  could  be  adapted 
to  the  varied  circumstances  of  each  case  in  order  to  do 
justice.  The  United  States  court  in  Williams  v.  Crabb, 
117  Fed.  Rep.  193,  in  construing  the  Illinois  statutes  on 
these  points  as  to  these  very  questions,  held  that  these  two 
issues  should  properly  be  combined  in  one  proceeding.  The 
rule  has  long  been  established  that  in  equity  proceedings 
the  plaintiff  must  show  an  actual  existing  interest  in  the 
subject  matter  of  the  suit  and  will  not  be  permitted  to  bring 
a  bill  for  part  of  a  matter,  only,  so  as  to  expose  a  defend- 
ant to  be  harassed  by  repeated  litigations  concerning  the 
same  thing;  that  the  bill  should  be  so  framed  as  to  afford 
ground  for  a  decision  on  the  whole  matter  at  one  and  the 
same  time,  and,  so  far  as  possible,  prevent  future  litigation 
concerning  it;   that  courts  of  equity  discourage,  so  far  as 
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practicable,  unreasonable  litigation,  (i  Daniell's  Ch.  PI. 
&  Pr.— 6th  Am.  ed.-^3i6,  330,  331;  Story's  Eq.  PI. — 
loth  ed.— sec.  287;  Mitford  &  Tyler's  PI.  &  Pr.  in  Eq. 
275;  Cooper's  PI.  *i85.)  One  of  the  favorite  objects  of  a 
court  of  equity  is  to  do  full  and  complete  justice  by  avoid- 
ing multiplicity  of  suits.    Spear  v.  Campbell,  4  Scam.  424. 

From  this  record  it  is  self-evident  that  the  two  issues, — 
that  as  to  the  validity  of  the  deeds  and  that  as  to  the  will 
and  codicils, — involved  the  same  subject  matter.  The  deeds 
and  the  second  codicil  were  executed  within  two  days  of 
each  other,  and  it  is  manifest  from  this  record  that  most, 
if  not  all,  of  the  facts  that  might  tend  to  show  the  invalid- 
ity of  one  would  also  tend  to  show  the  invalidity  of  the 
other,  especially  on  the  questions  of  mental  incapacity  and 
undue  influence.  Beyond  question,  if  the  deeds  and  codicils 
referred  to  in  this  case  were  valid,  the  setting  aside  of  these 
deeds  would  not  in  any  way  benefit  appellants.  The  cir- 
cumstances shown  in  this  record  strongly  support  the  con- 
clusion reached  by  this  court  in  the  decisions  cited,  that 
these  two  issues,  in  order  to  do  justice  in » this  litigation, 
should  be  joined  in  the  same  action.  As  was  held  by  this 
court  in  Yott  v.  Yott,  supra,  under  a  somewhat  similar  state 
of  facts,  in  order  to  give  appellants  any  standing  in  court 
to  set  aside  these  deeds  it  was  necessary  for  them  to  es- 
tablish the  invalidity  of  the  will  and  codicils,  since  other- 
wise they  would  have  no  interest  in  the  property  alleged  to 
be  conveyed  by  said  deeds. 

Counsel  for  appellants  suggest  that  when  they  filed  the 
original  bill  in  this  case  the  will  had  not  been  probated,  and 
therefore  no  other  avenue  was  left  open  to  them  than  to 
file  this  action  to  set  aside  the  deeds,  alone.  There  might 
be  force  in  this  contention  if  the  proof  showed  that  they 
knew  nothing  about  the  will  and  codicils  at  the  time  they 
filed  the  original  bill.  Be  that  as  it  may,  the  will  and 
codicils  were  probated  long  before  they  filed  their  amended 

,  and  they  could  at  any  time  after  the  will  was  probated 
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have  asked  leave  to  amend  the  bill  in  a  proper  way,  so  as 
to  bring  the  question  of  the  validity  of  the  will  and  codicils 
into  this  proceeding. 

Counsel  argue  further  that  appellees,  not  having  raised 
this  question  by  the  pleadings,  were  estopped  from  raising 
it  on  the  hearing.  Objections  that  the  plaintiff  has  no  in- 
terest in  a  suit,  if  the  defect  appears  on  the  face  of  the 
bill,  should  be  regularly  taken  by  demurrer  or  motion  to 
dismiss,  and  if  not  patent  on  the  face  of  the  bill,  then  by 
plea  or  answer.  If  the  plaintiff's  interest  is  indispensable 
to  a  decision  of  the  matter  in  dispute  on  the  merits,  the 
courts  will,  on  their  own  motion,  take  notice  of  the  want 
of  such  interest.  (Prentice  v.  Kimball,  19  111.  320;  Gerard 
V.  Bates,  124  id.  150;  Conway  v.  Sexton,  243  id.  59,  and 
cases  cited;  Story's  Eq.  PI. — loth  ed. — sec.  236;  16  Cyc. 
204.)  Such  lack  of  interest  is  fatal,  and  the  objection  on 
that  account  may  be  taken  on  demurrer  or  at  the  hearing. 
(Haskell  V.  Hilton,  30  Me.  419;  Harrison  v.  McMennomy, 
2  Edw.  Ch.  251 ;  Story's  Eq.  PI. — loth  ed. — sec.  508,  and 
note.)  Under  the  reasoning  of  the  authorities  already 
cited,  the  lack  of  interest  of  appellants  in  the  lands  alleged 
to  have  been  conveyed  by  the  deeds,  as  shown  on  this  rec- 
ord, could  be  raised  at  any  time  before  the  final  decree  by 
the  court  itself.  See,  also,  as  bearing  on  this  point.  Her- 
rington  v.  Hubbard,  i  Scam.  569,  Hickox  v.  Prank,  102 
111.  660,  and  Abernathie  v.  Rich,  229  id.  412. 
»  The  further  argument  is  made  that  a  part  of  the  land 
conveyed  by  one  of  these  deeds  to  appellee  Mary  Layha 
is  not  correctly  described  in  the  will,  and  therefore,  if  the 
deed  were  set  aside,  would  be  intestate  property  under  the 
will,  and  it  would  not  be  necessary  to  set  aside  the  will  in 
order  that  the  appellants  might  have  an  interest  in  said 
property.  Clause  4  of  the  will  devises  no  acres  to  Mary 
Layha,  described  as  follows :  'The  east  J^  of  the  N.  E. 
J4  of  Sec.  18,  and  30  acres,  more  or  less,  of  the  north  part 
of  the  N.  E.  Ya  of  the  S.  \V.  34  of  Sec.  18,  all  in  Tp.  12, 
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N.  R.  3,  east  of  the  fourth  P.  M.,  Knox  county,  Illinois, 
hereby  bequeathing  to  my  said  daughter,  Mary  Layha,  all 
lands  owned  by  me  in  said  Sec.  i8  west  of  the  highway 
running  north  and  south  through  Sec.  i8,  except  17  acres 
devised  to  Stephen  A.  McGovern."  It  was  shown  on  the 
hearing  that  the  testator  owned  the  east  half  of  the  north- 
west quarter  of  said  section  18  and  not  the  east  half  of  the 
northeast  quarter.  It  was  also  shown  that  the  highway  ran 
north  and  south  through  the  center  of  said  section  18,  and 
therefore  the  east  half  of  the  northwest  quarter  of  said  sec- 
tion was  situated  west  of  said  highway.  These  two  descrip- 
tions in  said  codicil  being  conflicting, — one  being  correct 
and  the  other  incorrect, — the  incorrect  may  be  rejected  as 
surplusage  and  the  correct  description  will  thus  properly 
devise  the  property.  {Bmmert  v.  Hays,  89  111.  11 ;  Sharp 
V.  Thompson,  100  id.  447;  Lyman  v.  Gedney,  114  id.  388; 
Bradishw,  Yocum,  130  id.  386;  Vestal  v.  Garrett,  197  id. 
398.)  Moreover,  as  already  stated,  the  last  codicil  of  the 
will  ratified  and  confirmed  the  deeds  here  in  question,  and 
therefore,  even  though  there  had  been  a  misdescription  in 
the  original  will  of  this  specific  property,  it  would  still  be 
devised  by  the  second  codicil.  The  argument  on  this  point 
by  counsel  for  appellants  gives  strong  support  to  the  con- 
clusion already  reached  in  this  opinion  that  it  is  necessary 
to  consider  the  validity  of  the  deeds  and  the  will  and  codi- 
cils in  the  same  proceeding. 

The  conclusions  that  we  have  already  reached  relieve  us 
from  the  necessity  of  discussing  the  questions  as  to  the  in- 
validity of  the  deeds  because  of  the  mental  incapacity  of 
the  grantor  or  because  of  undue  influence  exercised  upon 
him  at  the  time  of  their  execution. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed, 

Mr.  Justice  Craig  took  no  part  in  the  decision  of  this 
case. 
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The  Casper  National  Bank,  Appellant,  vs.  Laura  J. 

Jenner,  Appellee. 

Opinion  Hied  April  22,  ipi§ — Rehearing  denied  June  10,  1915- 

m 

1.  Mortgages — it  is  the  intention  of  the  parties,  and  not  the 
form  of  the  papers,  that  is  material.  In  determining  whether  a 
deed  and  bond  for  deed  were  intended  as  a  mortgage,  it  is  the  in- 
tention of  the  parties,  and  not  the  form  of  the  papers,  that  is  ma- 
terial; and  if  the  transaction  was,  in  effect,  a  loan  of  money  and 
the  taking  of  security  therefor,  the  conveyance  will  be  held  to 
constitute  a  mortgage. 

2.  Same — burden  of  proof  is  upon  party  claiming  that  a  deed 
and  bond  for  deed  constitute  a  mortgage.  While  a  court  of  equity 
does  not  favor  conditional  sales  and  will  regard  a  transaction  as 
constituting  a  mortgage  rather  than  a  conditional  sale  if  the  evi- 
dence leaves  the  question  in  substantial  doubt,  yet  the  burden  of 
proof  is  upon  one  who  claims  that  a  deed  and  bond  for  deed  are> 
in  effect,  a  mortgage. 

3.  Same — when  a  deed  and  bond  for  deed  will  not  be  held  to 
constitute  a  mortgage.  A  deed  and  bond  for  deed  will  not  be  held 
to  constitute  a  mortgage  where  the  preponderance  of  the  evidence 
shows  that  the  grantee  in  the  deed  had  refused  to  loan  the  grantor 
money  on  a  mortgage  but  was  willing  to  purchase  his  equity  in 
the  land,  and  that  in  an  interview  after  obtaining  the  deed  she 
consented  to  execute  the  bond  for  deed  to  her  grantor. 

4.  Same — what  does  not  render  redemption  void  as  to  a  cred- 
itor of  mortgagor.  If  the  holder  of  the  legal  title  to  land  of  which 
she  is  in  actual  possession  makes  redemption  from  the  foreclosure 
of  certain  mortgages  on  the  land  by  paying  the  amount  due  to  the 
holder  of  the  certificates  of  sale,  the  fact  that  she  fails  to  obtain 
and  record  a  certificate  of  redemption  does  not  render  the  redemp- 
tion void  as  against  a  creditor  of  the  original  mortgagor  who  is 
shown  by  the  records  to  have  parted  with  his  title  more  than  two 
years  before  the  mortgages  were  foreclosed. 

5.  Same — whe)t  sheriff's  deed  issued  on  certificate  of  redemp- 
tion zvill  be  set  aside.  A  sheriff's  deed  issued  on  a  certificate  of 
redemption  from  certain  foreclosure  sales  by  an  alleged  creditor 
of  the  original  mortgagor  will  be  set  aside,  notwithstanding  the 
statutory  provisions  for  redemption  have  been  followed,  where  the 
evidence  shows  that  the  proceeding  is  being  conducted  collusively 
in  the  interest  of  the  original  mortgagor  and  in  fraud  of  the  equi- 
ties and  rights  of  one  who  purchased  the  land  from  the  original 
mortgagor  at  a  time  prior  to  the  foreclosure  of  the  mortgages,  and 
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who  thereafter  actually  redeemed  from  the  foreclosure  sales  by 
making  payment  of  the  money  directly  to  the  person  who  held 
the  certificates  of  purchase. 

Craig,  J.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Lawrence  county; 
the  Hon.  Enoch  E.  Newun,  Judge,  presiding. 

Creighton  &  Thomas,  for  appellant. 

Noah  M.  Tohill,  for  appellee. 

Mr.  Justice  Watson  delivered  the  opinion  of  the  court : 

On  October  21,  1908,  William  A.  Lester  and  wife  con- 
veyed to  Laura  J.  Jenner  a  farm  of  252  acres  in  Lawrence 
county,  Illinois,  receiving  from  her  as  consideration  the 
sum  of  $4000,  and  on  the  same  day  Mrs.  Jenner  made  a 
bond  for  deed  to  said  William  A.  and  Zetta  Lester,  hus- 
band and  wife,  agreeing  thereby  to  convey  the  premises  to 
them  upon  payment  of  a  note  for  the  sum  of  $4000  then 
given  by  them  to  her,  payable  five  years  after  said  date, 
with  interest  on  said  sum  at  the  rate  of  seven  percentum 
per  annum,  payable  annually.  This  conveyance  and  bond 
were  subject  to  two  mortgages, — one  for  $2400  upon  162 
acres  of  the  land,  being  in  form  a  trust  deed,  and  the  other 
for  $1300  on  the  remaining  90  acres.  Afterwards  Horace 
W.  Jenner,  a  son  of  Laura  J.  Jenner,  bought  the  mort- 
gages and  foreclosed  them  at  the  February  term,  191 1,  of 
the  Lawrence  circuit  court.  Horace  W.  Jenner  became  the 
purchaser  at  the  master's  sales  for  the  respective  amounts 
due  imder  the  foreclosure  decrees,  and  before  the  expira- 
tion of  the  time  for  redemption,  he,  with  his  mother,  moved 
upon  the  lands,  where  they  still  reside.  It  is  claimed  on  the 
part  of  Laura  J.  Jenner  that  she  redeemed  the  premises 
from  the  foreclosure  sales  October  23,  191 1,  by  payment 
direct  to  her  son  of  the  amount  due  under  his  certificates 
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of  sale.     On  July  6,  191 2,  more  than  twelve  months  and 
less  than  fifteen  months  after  the  date  of  the  foreclosure 
sales,  William  A.  Lester,  who  lived  at  Casper,  Wyoming, 
appeared  in  person  in  the  office  of  the  clerk  of  the  circuit 
court  of  Lawrence  county  and  by  his  own  affidavit  caused 
a  judgment  to  be  entered  by  confession  against  himself  and 
in  favor  of  the  Casper  National  Bank  of  Casper,  Wyom- 
ing, upon  a  judgment  note  for  $10,000  given  by  him  to 
the  said  bank,  dated  December  i,  191 1,  and  due  June  i, 
191 2.     Under  execution,  redemption   was  made  by  said 
bank  from  the  foreclosure  sales,  the  lands  were  by  the 
sheriff  advertised  and  sold,  the  bank  becoming  the  pur- 
chaser, and  on  July  31,  19 12,  the  bank  received  a  sheriff's 
deed  to  the  premises.     After  demand  for  possession  and 
notice  of  its  purpose,  the  bank,  at  the  May  term,  1913,  of 
the  Lawrence  circuit  court,  became  a  party  to  the  two  fore- 
closure suits  by  filing  its  motion  and  intervening  petition 
in  each,  setting  up  the  material  facts,  claiming  to  be  the 
owner  of  the  lands,  and  praying  to  be  so  declared  and  to 
be  let  into  possession  by  writs  of  assistance  to  be  issued 
in  said  causes.    The  petitions  and  the  causes  were  ordered 
to  be  consolidated  and  were  thereafter  treated  and  con- 
sidered as  one  suit.     In  due  course  answers  were  filed  by 
Laura  J.  and  Horace  W.  Jenner,  the  latter  disclaiming  any 
interest,  and  at  the  same  time  Mrs.  Jenner  filed  her  cross- 
bill, praying  cancellation  of  the  deed  held  by  the  bank  as 
being  fraudulent  and  a  cloud  upon  her  title,  that  she  be 
adjudged  owner  in  fee  simple  of  the  premises,  and  for  gen- 
eral relief.     The  bank  and  the  Lesters  joined  in  an  an- 
swer to  the  cross-bill,  replications  were  duly  filed,  and  upon 
the  issues  thus  made  the  consolidated  cause  was  heard  and 
tried  and  a  single  decree  was  entered,  which  is  by  appeal 
brought  here  for  review. 

By  its  decree  the  circuit  court  found  the  issues  and  the 
equities  for  and  with  Laura  J.  Jenner,  (the  suit  having 
been  previously  dismissed  by  the  court  as  to  Horace  W. 
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Jenner,)  granted  her  the  relief  prayed  by  the  cross-bill  and 
dismissed  the  petition  of  the  Casper  National  Bank  at  its 
cost,  for  want  of  equity.  The  sum  of  $150  was  ordered 
taxed  as  additional  costs  because  appellee's  attorney  went 
to  Casper,  Wyoming,  in  response  to  a  notice  from  appel- 
lant for  taking  depositions  upon  oral  interrogatories,  and 
the  depositions  were  not  taken. 

In  disposing  of  the  assignments  of  error  we  must  con- 
sider the  effect  of  the  transactions  of  October  21,  1908, 
between  the  Lesters  and  Mrs.  Jenner,  the  validity  of  the 
alleged  redemption  by  Mrs.  Jenner  from  the  master's  sales 
and  the  force  and  effect  of  the  deed  from  the  sheriff  to 
the  appellant  bank,  together  with  the  charges  and  counter- 
charges of  fraud  and  unfair  dealings,  as  the  same  may 
be  disclosed  by  the  evidence  and  preserved  for  our  consid- 
eration 

It  appears  from  the  proof  that  William  A.  Lester  en- 
deavored to  borrow  $4000  from  Mrs.  Jenner,  the  appellee,  f 
(then  or  later  known  as  Mrs.  Hazekon,)  on  his  land  and 
to  give  her  a  mortgage  thereon.  She  hesitated  and  was 
in  doubt  as  to  the  sufficiency  of  the  security,  and  he  un- 
dertook to  pay,  and  later  did  pay,  $40  to  her  son  Grover 
for  getting  the  money  for  him  from  her.  They  met  in 
Lawrenceville  on  the  day  mentioned,  and  on  advice  of  her 
counsel,  and  after  due  consideration,  she  declined  the  loan 
but  agreed  to  buy  his  equity  in  the  land  for  $4000.  The 
deed  was  executed  and  paid  for  and  delivered,  and  at  a 
later  time,  but  on  the  same  day,  negotiations  were  renewed 
and  consummated  whereby  she  agreed  to  sell  the  equity 
in  the  land  to  Lester  and  wife  for  $4000,  payable  in  five 
years,  with  seven  per  cent  interest  per  annum,  payable  an- 
nually, the  agreement  being  evidenced  by  a  note  then  made 
by  Mr.  and  Mrs.  Lester  to  Mrs.  Jenner  for  the  $4000,  pay- 
able as  aforesaid,  and  a  bond  for  deed  made  by  Mrs.  Jen- 
ner to  them,  providing  for  conveyance  of  the  land  by  her 

to  them  upon  payment  of  the  note  and  interest  according 
268  -  10 


146  Casper  Nat.  Bank  v.  Jenner.  [268  III. 

to  its  terms.  The  bond  contained  the  usual  conditions  as 
to  becoming  null  and  void  upon  failure  to  pay  the  note  ac- 
cording to  its  terms,  and  making  time  of  payment  material 
and  of  the  essence  of  the  contract. 

If  the  deed  and  bond  for  deed  constituted,  in  effect, 
a  loan  of  money  and  the  taking  of  security  therefor,  the 
form  of  papers  used  is  immaterial,  for  the  deed  would  in 
such  case  be  construed  as  a  mortgage,  and  if  it  was  a 
mortgage  it  still  remains  such  and  the  equity  of  redemp- 
tion can  only  be  cut  off  in  the  manner  prescribed  by  law. 
The  intention  of  the  parties  will  govern,  and  that  intention 
may  be  shown  by  parol  or  other  evidence.  (3  Pomeroy's 
Eq.  Jur.  sees.  1194,  1196;  Helm  v.  Boyd,  124  111.  370; 
Wright  v.  Gay,  loi  id.  233 ;  Delahay  v.  McConnel,  4  Scam. 
156;  Union  Mutual  Life  Ins.  Co.  v.  White,  106  111.  67; 
Bearss  v.  Ford,  108  id.  16.)  If  the  evidence  leaves,  a  sub- 
stantial doubt  as  to  whether  the  transaction  constitutes  a 
mortgage  or  a  conditional  sale,  the  doubt  will  be  so  re- 
solved as  to  treat,  it  «is  a  mortgage,  since  the  courts  of 
equity  do  not  favor  conditional  sales,  (i  Jones  on  Mort- 
gages, sec.  279;  Keithley  v.  Wood,  151  111.  566.)  The 
burden  of  proof  is  upon  the  party  claiming  the  transaction 
to  be  a  mortgage.  Gannon  v.  Moles,  209  111.  180;  Heaton 
V.  Gaines,  198  id.  479. 

The  persons  testifying  upon  the  subject  under  consid- 
eration were  Mrs.  Jenner  and  her  sons,  Horace  and  Grover, 
and  attorney  McGaughey,  upon  the  one  hand,  and  Mr.  and 
Mrs.  Lester  upon  the  other.  All  agree  that  Mrs.  Jenner 
refused  the  loan  upon  mortgage  security,  and  all  but  the 
Lesters  say  she  bought  the  equity  in  the  land  from  William 
A.  Lester  and  paid  f6r  it,  and  a  short  time  afterwards,  on 
the  same  day,  sold  it  to  William  A.  and  Zetta  Lester,  his 
wife.  The  wife  of  Lester  was  clearly  not  a  competent  wit- 
ness as  to  any  transaction  occurring  before  she  became  in- 
terested in  the  land  as  a  purchaser.  If,  as  she  claims,  she 
never  became  so  interested  because  the  transaction  was  but 
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a  loan  to  her  husband  upon  mortgage  security,  then  she 
was  at  no  time  competent  to  testify  and  the  chancellor  cor- 
rectly refused  to  consider  her  testimony.  The  interest  of 
her  husband  in  the  subject  matter  of  the  litigation  rendered 
her  incompetent  to  testify,  regardless  of  her  relation  to  the 
subject  matter  of  the  suit  and  regardless  of  the  fact  he 
was  not  directly  a  party  to  the  petition  filed.  (Hurd's  Stat. 
I9i3>  sees.  I,  5,  p.  1234;  Thomas  v.  Anthony,  261  111. 
288;  Craig  v.  Miller,  133  id.  300.)  While  William  A. 
Lester  strenuously  and  consistently  claimed  the  entire  trans- 
action was  but  a  loan,  yet  he  admitted,  while  testifying, 
that  Mrs.  Jenner  refused  to  loan  him  the  money  because  the 
security  was  insufficient  but  offered  to  advance  the  money 
on  a  deed. 

We  see  no  reason  to  disturb  the  finding  of  the  chan- 
cellor to  the  effect  there  was  a  sale  rather  than  a  loan,  sup- 
ported as  it  is  by  the  testimony  of  the  four  competent 
witnesses  and  by  the  subsequent  conduct  of  the  parties  in 
interest  now  to  be  mentioned.  On  October  23,  191 1,  two 
days  after  the  annual  interest  became  due  and  remained 
unpaid,  Mrs.  Jenner  canceled  the  $4000  note  of  Mr.  and 
Mrs.  Lester  and  sent  it  to  Lester  by  mail,  together  with  a 
notification  that  his  bond  for  deed  was  forfeited  because  of 
non-payment  of  interest.  As  soon  as  he  could  do  so  Lester 
sent  the  interest  money  to  a  bank  in  Lawrenceville,  where 
it  was  payable  by  the  terms  of  the  note,  and  that  money  is 
there  yet,  having  been  refused  by  Mrs.  Jenner.  So  far  as 
the  evidence  discloses,  Lester  retained  the  canceled  note  and 
has  not  returned  it  to  Mrs.  Jenner,  nor  has  he  paid,  or 
offered  to  pay,  the  principal  sum  and  the  interest  accruing 
after  October  21,  191 1.  There  was  also  no  assertion  by 
either  Mr.  or  Mrs.  Lester  in  the  foreclosure  suits,  to  which 
they  were  parties  defendant,  that  either  or  both  owned  the 
lands  involved,  and  they  are,  possibly,  precluded  by  the 
iindings  in  thos^  decrees  that  the  lands  were  owned  by 
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Mrs.  Jenner.  The  decrees,  so  far  as  the  Lesters  were  con- 
cerned, were  entered  in  the  foreclosure  suits  by  default. 

Considerable  sums  of  money,  in  the  aggregate  $1353-57, 
were  expended  by  Mrs.  Jenner  upon  the  farm  and  build- 
ings after  she  entered  into  possession  thereof  for  the  pur- 
pose of  making  her  home  thereon,  on  October  25,  191 1. 
No  offer  has  been  made  by  either  of  the  Lesters  or  by  the 
appellant  bank  to  re-pay  these  sums  or  the  $4000  paid  by 
her  in  purchase  of  the  title,  and  if  the  contention  of  the 
appellant  bank  is  upheld,  she  is  the  loser  of  these  sums, 
with  the  interest  thereon. 

Comment  is  made  upon  the  peculiar  fact  that  Mrs.  Jen- 
ner's  son,  who  is  an  adult  member  of  her  household,  bought 
and  foreclosed  the  two  mortgages  which  together  consti- 
tuted a  first  lien  on  all  the  premises.  It  is  insisted  that  the 
mother  and  son  were  in  collusion,  their  evident  purpose  be- 
ing to  cut  off  a  possible  claim  of  title  on  the  part  of  Lester 
by  and  through  the  foreclosure  of  these  mortgages.  This 
view  may  be  correct,  and  we  think  it  is  correct;  but  we 
are  unable  to  see  that  any  estoppel  can  arise  therefrom, 
since  Lester  asserted  no  claim  in  the  foreclosure  suits  and 
since  the  evidence  shows  that  Mrs.  Jenner,  by  payment  to 
her  son,  canceled  and  extinguished  the  certificates  of  sale 
issued  in  the  foreclosure  suits  before 'the  expiration  of  the 
twelve  months'  period  of  redemption  allowed  by  law.  The 
foreclosure  decrees  allowed  her  specifically  a  fifteen  months' 
redemption  period,  for  what  reason  does  not  appear  either 
of  record  or  by  the  evidence,  but  her  right  of  redemption 
depended  upon  the  statute  and  not  upon  the  decrees. 

When  the  redemption  was  made  a  certificate  thereof 
was  due  from  Horace  W.  Jenner  to  Laura  J.  Jenner,  but 
none  was  issued  or  recorded,  and  it  is  insisted  that  circum- 
stance was  likely  to  mislead  the  appellant  bank  and  induce 
it  to  make  redemption  from  the  foreclosure  sales  as  a  judg- 
ment creditor  of  Lester,  and  that  the  failure  to  take  and 
record  the  certificate  of  redemption  made  the  redemption 
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void.  (Kurd's  Stat.  1913,  chap.  77^  sec.  19;  McRoberts  v. 
Conover,  71  111.  524;  Moore  v.  Hopkins,  93  id.  505.)  The 
deed  records  showed  appellant,  however,  that  Lester  had 
parted  with  his  title  in  October,  1908;  and  appellant  was 
also  chargeable  with  notice  of  all  of  Mrs.  Jenner's  rights 
and  claims,  she  being  in  the  actual  possession  and  occupa- 
tion of  the  lands  upon  which  it  levied,  and  upon  inquiry 
the  bank  could  doubtless  have  learned  of  her  possession  as 
owner,  of  the  cancellation  of  the  certificates  of  sale  by  her 
in  apt  time,  and  of  the  receipt  and  retention  by  Lester  of 
his  canceled  $4000  note  for  the  purchase  money  of  the 
land,  as  well  as  the  expenditure  of  said  aggregate  sum 
of  $1353.57  by  her  in  the  improvement  of  the  premises. 
[Mathias  v.  Fulton,  241  111.  598;  Williams  v.  Spitzer,  203 
^^-  505-)  We  are  of  opinion,  from  the  evidence,  the  ap- 
pellant bank  was  not  only  chargeable  with  notice,  but  had 
actual  knowledge  of  the  controlling  facts  above  referred 
to,  with  the  exception  of  the  .fact  of  the  redemption  by  Mrs. 
Jenner  from  the  foreclosure  sales  and  of  the  precise  amount 
expended  in  improvements,  and  was  not  in  position  to  ask 
the  relief  in  equity  which  it  did  ask  through  its  petition  in 
this  cause. 

The  evidence  discloses  that  William  A.  Lester  was  en- 
gaged, and  for  years  had  been  extensively  engaged,  in 
sheep  farming  in  Wyoming  and  had  become  largely  in- 
debted (in  excess  of  $10,000)  to  the  appellant  bank  for 
money  loaned.  The  bank  had  security  from  him,  from 
time  to  time,  for  this  indebtedness,  both  upon  his  real  and 
his  personal  property  in  Wyoming, — whether  ample  or  suf- 
ficient security  was  a  controverted  but  immaterial  question. 
When  the  note  for  $10,000,  upon  which  the  judgment  was 
later  confessed,  was  made  by  Lester  to  the  bank  it  was  not 
for  a  new  loan  and  no  credit  therefor  was  given  upon  the 
former  indebtedness.  The  proof  indicates  that  no  credit  is 
to  be  given  unless  and  until  the  suit  at  bar  shall  result  suc- 
cessfully.    After  the  maturity  of  said  $10,000  note  Lester 
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came  some  thirteen  hundred  miles  from  his  home  near 
Casper,  Wyoming,  to  Lawrence  county.  The  confessed 
judgment  was  entered  against  him  upon  his  own  initiative, 
and  he  has  been  in  active  charge,  apparently,  of  the  subse- 
quent proceedings  of  the  appellant  bank's  part  of  this  liti- 
gation, although  he  testified  the  moneys  advanced,  from 
time  to  time,  for  expenses  and  for  making  the  redemption 
from  the  foreclosure  sales  have  been  the  moneys  of  the 
bank.  Mr.  and  Mrs.  Lester  were  personally  present  at  the 
trial  of  the  cause  and  gave  testimony  at  the  instance  of 
the  appellant  bank,  but  no  officer  or  employee  of  the  bank 
appeared  as  a  witness  or  otherwise,  either  in  connection 
with  the  taking  of  the  judgment  by  confession,  the  redemp- 
tion or  the  preparation  or  trial  of  the  cause;  also,  no  one 
connected  with  the  bank  gave  testimony  in  the  case  by  de- 
position or  in  open  court. 

From  the  significant  circumstances  above  recited  and 
from  a  survey  of  the  whole  situation  as  disclosed  by  the 
records  and  the  proofs,  we  are  brought  irresistibly  to  the 
conclusion  reached  by  the  chancellor,  being  the  conclusion 
that  appellant's  connection  with  the  business  under  consid- 
eration is  inequitable  and  ought  not  to  receive  the  approval 
of  a  court  of  conscience,  the  purpose  being  to  reclaim  and 
recover  for  William  A.  Lester  the  lands  in  controversy 
through  compliance  with  statutory  requirements  in  such 
manner  as  to  permanently  deprive  Laura  J.  Jenner  of  the 
sum  of  $4000  invested  by  her  in  the  purchase  of  said  lands 
and  the  further  sum  of  $1353.57  expended  by  her  in  the 
improvement  thereof.  The  appellant  bank  has  followed 
the  provisions  of  the  statute  permitting  redemption  from 
judicial  sales  with  fidelity  and  accuracy,  but  finding,  as  we 
do,  that  its  proceedings  are  being  conducted  coUusively  in 
the  interest  of  William  A.  Lester  and  in  fraud  of  the  equi- 
ties and  rights  of  Mrs.  Jenner,  we  conclude  it  took  nothing 
by  its  sheriff's  deed. 
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The  decree  of  the  circuit  court  dismissing  the  petitions 
of  the  appellant  bank  for  want  of  equity  and  quieting  the 
title  to  the  premises  in  Laura  J.  Jenner  under  her  cross- 
bill  is  therefore  affirmed.  ^^^^^^  ^^^^^^ 

Mr.  Justice  Craig,  dissenting. 


The  State  Bank  of  Rock  Island,  Appellee,  vs,  Cecil 

E.  Bryan  et  al.  Appellants. 

Opinion  Hied  April  22,  ipi§ — Rehearing  denied  June  10,  ipi§. 

1.  Sureties — what  defense  cannot  be  availed  of  at  law.  While 
a  court  of  law  will  allow  to  a  surety  the  defense  that  the  creditor 
has  negligently  lost  securities  pledged  for  the  debt,  such  rule  can 
not  apply  to  a  case  where  there  are  different  debts  and  different 
securities  and  sureties,  some  of  whom  are  not  before  the  court. 

2.  Same — marshaling  of  securities  is  an  equitable  proceeding  to 
which  all  interested  persons  must  be  parties.  The  marshaling  of 
securities  where  there  are  different  debts,  different  securities  and 
different  sureties  is  an  equitable  proceeding,  and  requires  that  all 
interested  persons  should  be  parties  to  the  proceeding  and  bound 
by  the  decree  of  the  court. 

3.  Same — what  is  not  a  defense  to  action  against  guarantors. 
It  is  not  a  defense  to  an  action  against  guarantors  that  the  plain- 
tiff is  liable  to  them  in  some  amount  to  be  ascertained  by  an  ac- 
counting between  the  defendants,  the  plaintiff  and  third  persons 
who  are  not  parties  to  the  suit  and  who  would  not  be  bound  by 
the  judgment  but  might  call  upon  the  plaintiff  to  account  in  an- 
other proceeding. 

4.  Same — when  creditor  is  a  trustee  for  sureties  liable  on  dif- 
ferent debts.  A  creditor  who  holds  collateral  for  several  debts  of 
the  same  debtor  on  which  different  sureties  are  liable  is,  in  effect, 
a  trustee  for  all,  and  as  a  judgment  determining  his  liability  ought 
to  be  binding  upon  all,  all  persons  interested  should  be  made  par- 
ties to  the  proceeding  in  which  the  liability  is  ascertained. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Rock  Island  county ;  the  Hon.  F.  D.  Ramsay,  Judge, 
presiding. 


152      State  Bank  of  Rock  Island  v.  Bryan.      [268  BL 

SEARI.E  &  Marshall,  and  Harry  E.  Brown,  for  ap- 
pellants. 

J.  T.  &  S.  R.  Kenworthy,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

On  December  17,  1906,  the  State  Bank  of  Rock  Is- 
land, the  appellee,  discounted  a  ninety-day  note  of  the  Con- 
crete Construction  Company  for  $7000,  upon  which  was 
indorsed  a  guaranty  of  payment  signed  by  Cecil  E.  Bryan, 
Harry  E.  Brown,  A.  W.  Weimer,  William  Weimer,  (the 
appellants,)  and  by  J.  S.  Wilbert.  Bryan  was  the  presi- 
dent and  Wilbert  the  secretary  and  treasurer  of  the  Con- 
crete Construction  Company.  The  bank  brought  a  suit  up- 
on the  guaranty  and  recovered  a  judgment  for  $9448.55, 
from  which  all  the  guarantors  but  Wilbert  appealed.  The 
Appellate  Court  for  the  Second  District  affirmed  the  judg- 
ment and  allowed  a  further  appeal  to  this  court,  having 
made  a  certificate  of  importance. 

Numerous  pleadings  were  filed,  not  all  of  which  appear 
in  the  record.  The  abstract  shows  four  pleas,  the  first  of 
which  alleges  that  the  Concrete  Construction  Company  as- 
signed to  the  appellee  as  security  for  the  note,  together 
with  other  indebtedness,  an  account  for  $4500  against  the 
General  Construction  Company,  which  the  appellee  did  not 
collect  but  permitted  the  Concrete  Construction  Company 
to  collect  and  apply  to  its  own  use,  whereby  the  defend- 
ants lost  the  benefit  of  it.  The  second  plea  abstracted  al- 
leges that  the  Concrete  Construction  Company  delivered  to 
the  appellee  as  security  for  its  indebtedness,  including  the 
note  sued  on,  a  note  of  Katherine  Major  for  $5000,  which 
the  appellee  delivered  and  transferred  to  Wilbert,  where- 
by the  defendants  lost  all  benefit  of  it,  and  that  the  Con- 
crete Construction  Company  had  become  a' bankrupt.  The 
third  plea  alleged  that  Wilbert,  one  of  the  guarantors,  de- 
livered to  the  appellee  as  security  for  the  indebtedness  of 
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the  Concrete  Construction  Company,  including  the  note 
sued  on,  fifty-seven  shares  of  stock  in  the  Richardson-Gay 
Oil  Company,  worth  $220  a  share,  which  the  appellee  re- 
turned and  delivered  to  Wilbert,  who  has  left  the  State  of 
Illinois  and  is  insolvent,  whereby  the  defendants  lost  all 
benefit  of  the  stock.  The  fourth  plea  appearing  in  the  ab- 
stract alleges  that  Cecil  E.  Bryan,  one  of  the  guarantors, 
delivered  to  the  appellee  as  security  for  an  indebtedness 
of  the  Concrete  Construction  Company,  including  the  note 
sued  on,  thirty  shares  of  stock  in  the  Tri-City  Cement 
Products  Company,  worth  $50  a  share,  and  ten  shares  of 
preferred  and  five  shares  of  common  stock  in  the  North- 
western State  Cement  Company,  worth  $150  a  share,  all 
of  which  the  appellee  wasted  and  misapplied;  that  Cecil 
E.  Bryan  is  insolvent  and  the  defendants  lost  all  benefit  of 
the  stock. 

More  than  forty  replications  were  filed,  issues  were 
joined  and  the  cause  was  tried  by  a  jury.  At  the  close 
of  the  defendants'  evidence  the  court  excluded  all  the  evi- 
dence oflfered  by  the  defendants  except  that  relating  to  the 
Major  note  and  that  relating  to  a  payment  of  $1019.83, 
the  proceeds  of  the  Northwestern  State  Cement  Company 
stock.  Upon  special  interrogatories  submitted  to  the  jury 
without  objection,  the  jury  found  that  the  Major  note  was 
not  pledged  as  security  for  the  indebtedness  of  the  Con- 
crete Construction  Company  to  appellee,  and  that  the  fif- 
teen shares  of  Northwestern  State  Cement  Company  stock 
were  sold  and  the  proceeds  ($1019.83)  applied  on  a  note 
of  the  Concrete  Construction  Company  to  appellee  other 
than  that  sued  on,  which  was  guaranteed  by  Bryan  and 
Wilbert.  As  to  the  fifty-seven  shares  of  Richardson-Gay 
Oil  Company  stock,  there  was  evidence  that  the  appellee 
had  possession  of  it  at  the  commencement  of  the  suit,  and 
as  to  the  $4500  account  against  the  General  Construction 
Company,  that  it  was  collected  by  the  Concrete  Construc- 
tion Company. 


i 
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The  Concrete  Construction  Company  was  indebted  to 
the  appellee  not  only  upon  the  $7000  note  in  controversy 
here  but  upon  several  other  notes,  some  of  which  were 
guaranteed  by  persons  not  parties  to  this  suit.  Part  of  the 
securities  delivered  to  the  bank  belonged  to  the  Concrete 
Construction  Company,  part  to  Bryan  and  part  to  Wilbert 
All  were  pledged  as  collateral  security  for  all  indebtedness 
of  the  Concrete  Construction  Company,  of  Bryan  and  of 
Wilbert  to  the  appellee.  Upon  this  record  the  court  might 
properly  have  sustained  the  appellee's  motion  to  exclude  all 
of  the  defendants'  evidence  and  have  directed  a  verdict  for 
the  plaintiff.  None  of  the  pleas  presented  a  defense  to  the 
suit.  From  each  it  appears  that  the  appellee  negligently 
lost  or  surrendered  the  securities  pledged  for  the  debt,  and 
clearly  such  negligence  will  release  sureties  or  guarantors 
to  the  amount  of  the  loss.  (Kirkpatrick  v.  Howk,  80  111. 
122;  Rogers  v.  School  Trustees,  46  id.  428;  Holmes  v. 
Williams,  177  id.  386.)  If  no  other  persons  had  been  in- 
terested in  the  collateral  but  the  appellee  and  the  defend- 
ants the  pleas  would  have  presented  a  good  defense  to  the 
extent  of  the  securities  lost.  The  pleas,  however,  all  state 
that  the  collateral  was  pledged  not  only  for  this  debt  but 
for  other  indebtedness,  and  it  cannot  be  assumed  that  no 
other  persons  are  interested  in  such  other  indebtedness 
as  sureties  or  that  such  other  indebtedness  has  been  paid. 
Such  assumption  in  this  case  would  clearly  be  contrary  to 
the  fact.  The  facts,  therefore,  presented  a  case  in  which 
the  appellee  was  bound  to  account  to  the  defendants  for  the 
securities  which  it  held,  but  not  to  the  defendants  alone. 
For  its  breach  of  duty  and  negligence  each  of  the  persons 
interested  was  equally  entitled  to  call  it  to  account,  but 
each  was  not  entitled  to  do  so  separately.  Bryan  and  Wil- 
bert were  guarantors  of  all  the  indebtedness,  the  appellants 
(except  Bryan)  were  guarantors  of  a  part,  and  other  per- 
sons were  guarantors  of  another  part.  Part  of  the  securi- 
ties belonged  to  the  principal  debtor,  part  to  Bryan  and 
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part  to  Wilbert.  By  the  defense  sought  to  be  made  here 
the  court  is  called  upon  to  marshal  the  securities,  and 
would  be  obliged  to  determine  the  order  of  their  applica- 
tion to  the  debts  secured  and  apportion  the  amount  of  the 
loss  among  the  defendants  themselves  and  among  the  de- 
fendants and  the  other  sureties,  and  to  do  this  in  the  ab- 
sence of  such  other  sureties.  While  a  court  of  law  will 
allow  to  a  surety  the  defense  that  the  creditor  has  negli- 
gently lost  securities  pledged  for  the  debt,  this  rule  can 
not  apply  in  a  case  where  there  are  different  debts  and 
different  securities  and  different  sureties,  some  of  whom 
are  not  before  the  court.  The  marshaling  of  securities 
required  in  such  a  case  is  an  equitable  proceeding,  and  re- 
quires that  all  the  interested  parties  should  be  parties  to 
the  proceeding  and  bound  by  the  decree  or  judgment  of 
the  court.  The  appellants  were  liable  on  their  guaranty. 
It  is  not  a  defense  that  the  appellee  is  liable  to  them  for 
some  amount  to  be  ascertained  by  an  accounting  among 
the  appellants,  the  appellee  and  third  persons  who  are  not 
parties  to  the  suit,  who  would  not  be  bound  by  the  judg- 
ment and  who  might  again  call  upon  appellee  to  account 
in  another  proceeding  to  which  the  appellants  would  not  be 
parties.  The  taking  of  the  securities  did  not  impose  upon 
appellee  the  obligation  to  realize  upon  them  before  bring- 
ing suit  upon  the  guaranty  or  entitle  the  guarantors  to  a 
credit  for  the  value  of  the  securities.  Their  liability  was 
absolute,  and  the  appellee  was  liable  only  for  negligence  in 
regard  to  the  securities. 

In  Bank  of  Monroe  v.  Gifford,  79  Iowa,  300,  the  court 
refused  to  take  into  consideration  the  liability  of  the  cred- 
itor to  account  to  other  sureties  for  a  proportionate  amount 
of  the  collateral  involved  and  affirmed  a  judgment  in  favor 
of  the  surety,  without  reference  to  the  right  of  other  per- 
sons who  were  sureties  but  not  parties  to  the  suit  to  re- 
cover any  portion  of  the  securities  lost.  We  have  found 
no  other  similar  case,  and  in  our  judgment  a  creditor  who 


156  The  People  v.  Clark.  [268  HI. 

holds  collateral  for  several  debts  for  which  different  sure- 
ties are  liable,  is,  in  effect,  a  trustee  for  all,  a  judgment 
determining  his  liability  ought  to  be  binding  on  all,  and 
all  should  therefore  be  parties  to  the  proceeding  in  which 
such  liability  may  be  ascertained. 

A  number  of  errors  have  been  assigned  and  argued, 
but  since  we  hold  that  the  defense  cannot  be  maintained 
they  need  not  be  considered.  judgment  afRrmed, 


This  People  ex  rel,  Wayne  H.  Dyer,  State's  Attorney,  De- 
fendant in  Error,  vs,  Nellie  Clark,  Plaintiff  in  Error. 

Opinion  Hied  April  22,  ipi^ — Rehearing  denied  June  10,  1913. 

L  Judgments  and  decrees — decree  cannot  be  vacated,  on  mo- 
tion, after  the  term.  A  decree  cannot  be  vacated,  on  motion,  after 
the  term  at  which  it  was  entered,  except  for  clerical  error  or  mat- 
ter of  form,  but  must  be  attacked  directly  by  a  bill  of  review  or 
other  approved  method  or  by  appeal  or  writ  of  error. 

2.  Same — decree  without  jurisdiction  is  void.  If  a  decree  be 
entered  by  a  court  which  has  not  acquired  jurisdiction  to  enter 
the  same  or  has  no  jurisdiction  of  the  subject  matter  involved,  the 
decree  is  void  ab  initio  and  may  be  disregarded  by  the  parties  but 
at  their  peril. 

3.  Same — it  is  the  duty  of  a  party  to  obey  a  decree  regularly 
obtained.  Where  a  decree  has  been  regularly  obtained  upon  due 
notice  it  is  the  duty  of  the  defendant  to  obey  the  decree  so  long 
as  it  remains  in  force. 

4.  Equity — equity  has  jurisdiction  to  abate  a  nuisance  affect- 
ing the  public  welfare.  Where  a  nuisance  affects  the  public  wel- 
fare it  may  be  abated  in  equity  upon  application  of  the  proper 
officer,  particularly  where  the  ordinary  method  of  prosecution  for 
the  criminal  offense  proves  ineffective. 

5.  Nuisances — public  nuisances  not  limited  to  those  enumer- 
ated in  section  221  of  Criminal  Code.  It  was  not  intended  by  the 
enumeration  of  public  nuisances  in  section  221  of  tjie  Criminal 
Code  to  exclude  by  legislative  enactment  or  by  implication  all  other 
acts  and  things  which  were  nuisances  at  common  law. 

6.  Same — court  of  equity  may  enjoin  as  a  public  nuisance  the 
keeping  of  a  house  of  ill-fame.    A  court  of  equity,  upon  a  proper 
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showing,  may  enjoin  as  a  public  nuisance  the  keeping  of  a  house 
of  ill-fame,  and  if  the  court  had  jurisdiction  of  the  defendant  the 
latter  may  be  punished  for  contempt  of  court  if  she  persists  in  con- 
ducting the  house  in  violation  of  the  injunction. 

7.  Default — default  admits  sufficiency  of  all  material  facts  al- 
leged. Where  a  decree  enjoining  the  keeping  of  a  house  of  ill- 
fame  is  rendered  by  default,  as  is  also  the  judgment  convicting 
the  defendant  of  contempt  of  court  in  violating  the  injunction, 
neither  the  decree  nor  the  judgment  can  be  questioned  upon  the 
ground  of  the  insufficiency  of  the  evidence. 

8.  Statutes — statutes  should  be  construed  with  reference  to 
the  common  law.  Statutes  should  be  construed  with  reference  to 
the  principles  of  the  common  law,  and  it  will  not  be  presumed  that 
an  innovation  thereon  was  intended  farther  than  is  specified  or 
clearly  to  be  implied. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Kankakee  county;  the  Hon.  Charles  B.  Camp- 
bell, Judge,  presiding. 

T.  W.  Shields,  for  plaintiflF  in  error. 

Wayne  H.  Dyer,  State's  Attorney,  and  John  H.  Beck- 
ys, for  defendant  in  error. 

Mr.  Justice  Watson  delivered  the  opinion  of  the  court : 

A  bill  for  injunction  was  filed  in  the  circuit  court  of 
Kankakee  county  on  the  23d  day  of  December,  19 12,  at 
the  October  term,  1912,  of  the  circuit  court  of  said  county, 
by  the  People  of  the  State  of  Illinois,  on  the  relation  of 
Wayne  H.  Dyer,  State's  attorney,  against  Nellie  Clark. 
The  bill,  in  substance,  charged  that  Nellie  Clark  was  the 
owner  of  and  occupied  lot  12,  in  block  34,  of  the  original 
town  of  Kankakee  City,  now  the  city  of  Kankakee ;  that  she 
had  conducted  in  the  building  on  said  premises  a  pretended 
ladies'  boarding  house,  which  was,  in  fact,  a  house  of  ill- 
fame  and  place  for  the  practice  of  prostitution  and  lewd- 
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ness ;  that  she  kept  therein  a  large  number  of  lewd,  immoral 
and  depraved  women  for  the  purpose  of  prostitution,  and 
that  the  said  women  practiced  fornication,  and  prostituted 
themselves  with  men,  in  large  numbers,  who  frequented  said 
premises  for  such  purposes ;  that  these  actions  were  carried 
on  during  each  day  and  night  of  the  week,  including  Sun- 
day, and  that  loud  and  disturbing  noises  and  lewd,  obscene 
and  blasphemous  language  were  used  by  the  habitues  of  said 
place  within  the  hearing  of  those  living  upon  the  adjoining 
premises ;  that  this  was  carried  on  and  done  with  the  knowl- 
edge, consent  and  protection  of  Nellie  Clark;  that  Nellie 
Clark  herself  was  a  woiAm  of  low  and  vicious  instincts  and 
habits  and  had  been  a  common  prostitute  for  a  period 
of  six  months  past,  and  had  practiced  and  carried  on  the 
business  of  prostitution  in  said  building  and  lived  with  a 
man  in  an  open  state  of  adultery ;  that  the  building  on  said 
premises  was  constructed  of  brick,  two  stories  in  height,  and 
contained  a  large  number  of  rooms ;  that  the  windows  were 
equipped  with  heavy  shutters,  calculated  to  resist  the  raids 
of  the  public  officials  of  the  county  of  Kankakee ;  that  said 
Nellie  Clark,  within  the  last  two  years,  had  been  arrested 
on  several  occasions  by  the  police  of  the  city  of  Kankakee, 
charged  with  keeping  and  maintaining  a  house  of  prostitu- 
tion, and  that  on  such  occasions  she  had  plead  guilty  but  still 
continued  to  conduct  said  house  of  prostitution ;  that  on  ac- 
count of  the  maintaining  and  keeping  of  said  house  of  pros- 
titution irreparable  injury  would  result  to  the  complainant, 
in  that  the  moral  standard  of  the  citizens  of  the  community 
had  been  lowered  and  contempt  for  the  law  and  courts  en- 
gendered, and  that  said  premises  had  become  a  place  for  the 
congregation  of  disorderly  and  undesirable  persons,  thereby 
increasing  the  necessity  of  police  protection  and  endanger- 
ing the  public  health  of  the  community,  and  that  the  prop- 
erty of  the  citizens  residing  in  the  vicinity  of  said  building 
had  depreciated  in  value  for  residence  and  business  purposes, 
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and  that  the  said  building,  and  the  business  as  carried. on 
there,  amount  to  a  common  nuisance.  The  bill  prayed  that 
Nellie  Clark  be  required  to  answer  the  same  but  not  under 
oath;  that  said  house  of  ill-fame  be  declared  to  be  illegal 
and  its  keeping  and  maintenance  a  public  nuisance  to  the 
complainant.  There  was  a  prayer  for  temporary  injunction. 
The  bill  was  not  sworn  to. 

In  support  of  the  bill  two  affidavits  were  filed,  being 
affidavits  of  Dave  Rosenberg  and  Fred  Chapman,  which 
affidavits  disclose  the  place  described  in  the  bill  was  a  pub- 
lic place  for  the  practice  of  prostitution  and  lewdness. 

Upon  hearing  on  bill  and  affidavits,  and  upon  due  notice 
to  said  Nellie  Clark,  a  temporary  injunction  was  granted, 
restraining  Nellie  Clark,  and  all  other  persons  claiming  un- 
der any  contract,  agreement,  assignment,  lease,  bill  of  sale 
or  other  conveyance  made  by  her,  and  all  persons  in  privity 
with  her,  and  all  persons  at  any  time  upon  the  premises, 
from  using  or  occupying  the  same  for  the  keeping  or  main- 
taining of  a  house  of  ill-fame  and  place  for  the  practice  of 
prostitution  and  lewdness. 

On  the  20th  day  of  January,  191 3,  the  same  being  of 
the  January  term,  191 3,  of  the  circuit  court  of  Kankakee 
county,  Nellie  Clark  was  defaulted  and  the  bill  taken  against 
her  as  confessed,  and  the  court,  on  the  reading  of  the  bill 
and  the  two  affidavits  heretofore  referred  to,  and  without 
hearing  any  other  evidence,  entered  a  decree  making  the 
temporary  injunction  final  and  holding  the  method  of  con- 
ducting the  place  constituted  the  same  a  common  nuisance. 
At  the  May  term,  1913,  an  information  was  filed  by  the 
State's  attorney  for  attachment  for  contempt  for  violating 
this  injunction,  setting  up,  among  other  things,  the  filing  of 
the  original  bill,  the  issuance  of  the  temporary  writ  of  in- 
junction on  the  24th  day  of  December,  191 2,  and  the  fact 
the  temporary  injunction  was  made  permanent  and  a  decree 
entered  enjoining  said  Nellie  Clark  from  conducting  a  house 
^i  ill-fame  on  said  premises,  on  the  20th  day  of  January, 
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1913,  and  setting  up  facts  showing  a  continuation  of  the 
same  practices  and  business  at  the  same  place  by  Nellie  Clark 
after  the  entry  of  the  decree.  There  was  also  a  prayer  for 
attachment  for  contempt,  and  several  interrogatories  were 
filed  for  Nellie  Clark  to  answer.  The  information  was  not 
sworn  to,  but  two  affidavits  were  filed  therewith,  executed 
by  other  two  men,  supporting  substantially  the  facts  set 
forth  in  the  information.  A  writ  of  attachment  for  con- 
tempt was  issued.  The  defendant  appeared  and  demurred 
to  the  information,  which  demurrer  was  overruled,  and  the 
defendant  filed  an  answer,  which,  not  being  under  oath,  was 
stricken.  Defendant  was  then  adjudged  to  be  in  contempt 
and  the  court  imposed  a  fine  of  $200  and  a  sentence  of 
forty-five  days  in  jail.  A  motion  was  then  filed  to  vacate 
the  decree  and  to  set  aside  the  sentence  imposed  for  con- 
tempt. The  motion  was  overruled  and  two  appeals  were 
taken,  one  from  the  order  refusing  to  vacate  the  decree,  the 
other  from  the  order  refusing  to  set  aside  the  sentence.  The 
cases  were  consolidated  and  heard  as  one  in  the  Appellate 
Court,  and  having  been  brought  separately  here  by  writ  of 
certiorari  they  will  be  consolidated  and  disposed  of  as  one 
cause. 

The  Appellate  Court  affirmed  the  action  of  the  circuit 
court  in  all  respects.  By  the  assignments  of  error  plain- 
tiff in  error  questions  in  this  court  the  action  of  the  Ap- 
pellate Court,  and  ultimately  of  the  circuit  court,  both  in 
respect  to  the  injunction  decree  entered  at  the  January 
term,  191 3,  of  the  circuit  court,  and  in  respect  to  the  con- 
viction and  sentence  for  contempt  at  the  May  term,  19 13, 
of  said  court. 

It  is  a  primary  and  well  known  rule  that  a  decree  cannot 
be  vacated,  on  motion,  after  the  term  at  which  it  was  en- 
tered, except  and  unless  for  clerical  error  or  matter  of  form, 
but  must  be  attacked  directly,  if  at  all,  either  by  bill  of  re- 
view or  other  approved  method.  It  may,  of  course,  be  re- 
viewed on  appeal  prayed  at  the  term  of  its  entry  or  by  writ 
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of  error  taken  in  apt  time.  (Mooney  v.  Valentynovicz,  255 
111.  118.)  Nevertheless,  if  such  decree  be  entered  by  a 
court  which  has  not  acquired  jurisdiction  to  enter  the  same 
or  has  no  jurisdiction  of  the  subject  matter  involved,  the 
decree  is  void  ab  initio  and  may  be  disregarded  by  the  par- 
ties sought  to  be  affected  thereby,  but  at  their  peril.  {Peo- 
ple v.  McWeeney,  259  111.  161 ;  Toledo y  St,  Louis  and  Ne^v 
Orleans  Railroad  Co.  v.  St,  Louis  and  Ohio  River  Railroad 
Co.  208  id.  623.)  It  therefore  becomes  necessary  for  this 
court  to  inquire  and  determine  whether  chancery  has  juris- 
diction and  authority  to  decree  a  bawdy  house  a  public  nui- 
sance and  to  abate  the  same,  and  whether  such  authority, 
if  vested  in  a  court  of  equity,  has  been  legally  exercised 
in  this  case. 

No  appeal  being  taken  from  the  decree  of  the  January 
term  or  other  method  used  for  having  the  same  reviewed, 
we  cannot  now  inquire  into  the  sufficiency  of  the  evidence 
or  the  regularity  of  the  proceedings,  except  so  far  as  may 
be  required  to  determine  the  question  of  jurisdiction  of  the 
subject  matter,  it  being  conceded  there  was  due  notice  to  the 
defendant.  Until  the  vacation  of  the  decree  so  regularly  ob- 
tained it  was  the  duty  of  the  defendant  to  obey  its  mandate. 
Franklin  Union  v.  People,  220  111.  355. 

Plaintiff  in  error  contends  a  court  of  equity  has  no  ju- 
risdiction to  punish  crime,  and  that  is  true  if  punishment  of 
crime  is  the  only  object  of  the  proceeding ;  but  the  rule  is, 
that  where  a  nuisance  affects  the  public  welfare  it  may  be" 
abated  in  equity  on  the  application  of  the  proper  officer,  and 
that  a  house  of  ill-fame  may  be  or  become  a  nuisance  of 
that  character.  •  This  is  particularly  true  where  the  ordinary 
method  of  prosecution  for  the  criminal  offense  proves  in- 
effective. (9  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 518; 
14  Cyc.  484;  29  id.  1 1 66;  Stead  v.  Fortner,  255  111.  468; 
Burnett  v.  Tedischi,  154  Ala.  474;  Barrett  v.  Mt.  Green- 
wood Cemeiery  Ass'n,  159  111.  385.)     At  the  common  law 

two  classes  of  disorderly  houses  were  nuisances  per  se,  being 
268  -  1 1 
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dram-shops  and  bawdy  houses,  the  latter  because  they  at- 
tract and  draw  together  lewd  and  debauched  persons  and 
tend  to  disturb  the  public  peace  and  to  increase  immorality 
among  the  people.  (14  Cyc.  484;  9  Am.  &  Eng.  Ency.  of 
Law, — 2d  ed. — 518.) 

The  jurisdiction  of  courts  of  equity  to  enjoin  nuisances 
is  ancient  and  in  case  of  public  nuisances  is  coincident  with 
the  remedy  by  indictment.  The  remedy  by'  injunction  is 
based  on  the  ground  that  courts  of  equity  have  ability  to 
give  a  more  complete  remedy,  operating  through  future 
time,  than  is  obtainable  by  law,  and  it  is  a  well  recognized 
branch  of  equity  jurisprudence  to  restrain  public  nuisances 
by  injunction.  Stead  v.  Fortner,  supra,  and  authorities 
there  cited. 

It  is  contended  by  plaintiff  in  error  that  the  provisions 
of  section  221  of  chapter  38  of  our  statutes,  declaring  certain 
specified  acts  and  things  to  be  public  nuisances  and  confer- 
ring power  upon  certain  municipal  corporations  to  declare 
what  other  acts  and  things  shall  be  so  regarded,  "excludes 
all  other  nuisances  from  coming  within  the  class  of  public 
nuisances  except  those  which  might  be  subsequently  declared 
by  statute  to  be  such."  This  court  has  held,  in  the  case 
of  Roloson  V.  Barnett,  243  111.  130,  the  statute  in  question 
merely  declaratory,  as  to  the  items  mentioned,  of  the  com- 
mon law,  and  we  now  hold  it  was  not  intended  by  the  enu- 
meration in  section  221  to  exclude,  by  legislative  enactment 
or  by  implication,  all  other  acts  and  things  which  were  nui- 
sances at  the  common  law.  Section  46  of  the  Criminal  Code 
prohibits  the  boycott  and  the  blacklist,  and  provides  the  defi- 
nition of  and  punishment  for  certain  forme  of  conspiracy. 
Section  130  prohibits  and  provides  punishment  for  option 
gambling  and  other  forms  of  forestalling  the  market  in 
grain  and  other  commodities.  But  in  Chicago,  Wilmington 
and  Vermilion  Coal  Co.  v.  People,  214  111.  421,  these  sec- 
tions were  held  declaratory  of  the  common  law,  and   it 
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was  held  that  by  their  enactment  other  forms  of  conspiracy 
known  at  the  common  law  were  not  abrogated  and  were  still 
cognizable  in  and  might  still  be  dealt  with  by  our  courts. 
Statutes  should  be  construed  with  reference  to  the  princi- 
ples of  the  common  law,  and  it  will  not  be  presumed  an 
innovation  thereon  was  intended  further  than  is  specified 
or  clearly  to  be  implied.  Cadzvallader  v.  Harris,  76  111. 
370;  Smith  V.  Laatsch,  114  id.  271. 

At  the  hearing  at  the  May  term  of  the  circuit  court  plain- 
tiff in  error  was  heard  by  demurrer,  answer  and  motions 
and  was  given  opportunity  to  give  evidence  in  her  defense. 
The  court  heard  and  considered  not  only  the  affidavits  filed 
in  support  of  the  information,  but  also  other  evidence,  pre- 
sumably competent,  which  has  not  been  preserved  in  the 
bill  of  exceptions,  in  addition  to  the  admission  by  defend- 
ant, in  open  court,  that  she  could  not  deny  the  facts  alleged 
in  the  information.  Finally  the  judgment  of  conviction, 
like  the  decree  in  the  injunction  case,  was  entered  by  de- 
fault. The  decree  and  the  contempt  order  cannot  now  be 
questioned  on  the  ground  of  insufficiency  of  evidence,  the 
defaults  admitting  all  material  facts  alleged.  Farnsworth 
V.  Sirasler,  12  111.  482;  Monarch  Brewing  Co,  v.  IVol- 
ford,  179  id.  252. 

We  are  of  opinion  the  •  proceedings  were  regular  and 
sufficient,  the  court  had  jurisdiction,  the  place  complained 
of  is  a  public  nuisance  subject  to  be  abated  in  chancery, 
and  the  punishment  inflicted  for  violation  of  the  injunc- 
tion was  a  proper  exercise  of  the  power  of  the  court  in 
that  regard. 

The  judgment  of  the  Appellate  Court  is  therefore  af- 

^^'  Judgment  affirmed. 
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F.  P.  BiviNS  et  al.  Appellees,  vs.  B.  W.  Kerr  et  al. 

Appellants. 

Opinion  Hied  April  22,  ipr^ — Rehearing  denied  June  10,  1915. 

m 

1.  Mistake — a  mistake  by  one  party  is  not  a  mutual  mistake. 
Where  the  owner  of  land  by  mistake  conveys  property  he  does  not 
intend  to  convey  but  the  purchaser  receives  the  conveyance  with 
full  understanding  of  what  has  been  conveyed  the  mistake  is  not 
mutual,  and  a  decree  setting  aside  the  deed  cannot  be  sustained  on 
the  ground  that  there  was  a  mutual  mistake. 

2.  Same — mistake  by  one  party  may  be  ground  for  rescinding 
contract.  Where  a  party  has,  without  negligence,  entered  into  a 
contract  through  a  material  mistake  of  fact,  a  court  of  equity  may 
at  his  instance  set  aside  the  contract,  where  it  can  do  so  without 
injustice  to  the  other  party. 

Appeal  from  the  Circuit  Court  of  Shelby  county;  the 
Hon.  J.  C.  Mc  Bride,  Judge,  presiding. 

A.  L.  Yantis,  and  F.  R.  Dove,  for  appellants. 

Whitaker,  Ward  &  Pugh,  for  appellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

This  appeal  is  from  a  decree  of  the  circuit  court  of 
Shelby  county  granting  partition  of  certain  real  estate  and 
other  relief. 

Warren  S.  Bivins  and  his  two  sisters  are  the  grand- 
children of  Charles  C.  Scovil,  from  whom,  through  their 
mother,  they  inherited  a  tract  of  about  fifty-five  acres  of 
land  oflF  the  west  side  of  the  northwest  quarter  of  a  certain 
section  7,  in  Shelby  county.  The  east  line  of  the  premises 
was  irregular,  and  F.  P.  Bivins  bought  eleven  acres  lying 
immediately  east  of  the  fifty-five  acres,  the  east  line  of  such 
eleven-acre  tract  being  parallel  with  the  east  line  of  the 
quarter  section  and  12 16  feet  west  of  it.  This  tract  was 
conveyed  to  the  three  children  of  F.  P.  Bivins.  Warren 
S.  Bivins  was  a  young  man  twenty-four  years  old,  who 
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lived  with  his  father  and  one  sister  and  had  been  engaged 
with  his  father  in  farming  and  stock  raising.  F.  R.  Dove 
lived  next  door,  only  a  few  feet  away.  Charles  King, 
twenty-nine  years  old,  was  a  laborer,  working  for  Bivins 
on  his  farm.  Warren  Bivins  told  King  he  wanted,  to  sell 
his  land,  and  King  went  to  F.  R.  Dove  and  B.  W.  Kerr 
about  it.  They  agreed  to  pay  King  $ioo  if  the  trade  were 
made.  Warren  Bivins  did  not  talk  with  either  Dove  or 
Kerr  while  negotiations  were  in  progress  but  all  communi- 
cations were  made  through  King.  The  result  was  that 
Kerr  and  Dove  agreed  to  buy  the  land,  and  Bivins  went  to 
Kerr's  office  and  executed  a  deed  to  Kerr  and  T.  C.  Dove, 
a  brother  of  F.  R.  Dove,  for  his  undivided  interest  in  all 
of  the  northwest  quarter  of  the  section,  except  a  strip 
1216  feet  wide  off  the  east  side.  He  received  a  check  for 
$2500  and  King  another  for  $100.  The  controversy  in  the 
case  is  as  to  what  Warren  actually  sold, — whether  his  in- 
terest in  the  land  he  inherited,  only,  or  his  interest  in  all 
the  land  in  the  quarter  section,  including  the  eleven  acres 
bought  by  his  father.  The  deed  actually  included  the  eleven 
acres.  The  father  claims  to  have  bought  and  paid  for  this 
tract  with  his  own  means  and  to  have  had  the  title  con- 
veyed to  his  three  children  with  the  understanding  that  it 
should  be  conveyed  to  him  if  he  should  request  it,  his  ob- 
ject being  to  have  the  title  apparently  in  his  children  as  a 
protection  against  malpractice  suits  which  might  be  brought 
against  him  as  a  physician.  The  deed  was  made  Saturday 
afternoon,  January  24,  19 14.  F.  R.  Dove,  who  was  an  at- 
tomey-at-law,  immediately  prepared  a  bill  for  partition  for 
Kerr  and  his  brother,  and  with  Kerr  met  Dr.  Bivins  on  the 
street,  told  him  that  they  had  bought  Warren's  interest  in 
the  land,  and  asked  him  what  he  wanted  done, — whether  he 
wanted  it  partitioned  or  left  as  it  was.  Bivins  said  to  wait  a 
while  and  they  would  see  what  to  do,  and  that  he  supposed 
Warren  had  sold  his  ten  acres.  Dove  said  he  did  not  think 
Warren  had  sold  any  land  of  his  father's  but  only  his  own. 
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On  the  next  Monday  morning  the  original  bill  herein  was 
filed  by  Dr.  Bivins  and  his  two  daughters  against  Warren, 
Kerr  and  the  Doves,  the  object  being  to  set  aside  the  deed 
from  Warren  to  Kerr  and  T.  C.  Dove  and  to  have  partition 
of  the  fifty-five  acres.     F.  R.  Dove  filed  a  disclaimer,  and 
later  an  amended  bill  was  filed,  in  which  Warren  Bivins 
was  joined  as  a  complainant  against  Kerr  and  T.  C.  Dove, 
the  prayer  of  which  was  that  the  defendants  be  required 
to  re-convey  to  Warren  upon  payment  of  $2600,  with  in- 
terest and  costs,  or  that  partition  be  made  of  the  fifty-five 
acres  and  F.  P.  Bivins  be  declared  the  owner  of  the  eleven 
acres.     The  defendants  filed  a  cross-bill,  and  on  a  hearing 
a  decree  was  rendered  setting  aside  the  deed  of  Warren 
Bivins  to  Kerr  and  T.  C.  Dove  on  the  ground  of  mutual 
mistake,  directing  partition  of  the  fifty-five  acres  and  dis- 
missing the  cross-bill. 

The  decree  cannot  be  sustained  on  the  ground  that 
there  was  a  mutual  mistake  in  the  description  of  the  prem- 
ises in  the  deed.  The  testimony  of  Warren  Bivins  and 
of  King  is,  that  what  Warren  intended  to  sell,  and  what 
he  offered  to  sell,  was  his  interest  in  the  land  he  had  in- 
herited, and  that  he  stated  this  to  the  appellants  when  he 
went  to  Kerr's  office  and  executed  the  deed.  He  had  no 
conversation  before  with  either  of  the  appellants  on  that 
subject.  All  his  communications  had  been  through  King, 
and  though  he  saw  and  read  the  deed  he  might  well  fail 
to  know  what  land  it  described.  The  description  was  all 
the  quarter  section  except  12 16  feet  off  the  east  side.  He 
was  a  young  man  not  shown  to  have  been  familiar  with 
the  description  of  property  in  conveyances  and  ^would  prob- 
ably rely  upon  the  knowledge  of  appellants.  That  he  was 
mistaken  as  to  the  land  conveyed  the  evidence  sufficiently 
shows.  There  was,  however,  no  mistake  on  the  part  of 
the  appellants.  They  were  men  of  experience  in  real  es- 
tate transactions  and  were  acquainted  with  real  estate  titles 
and  descriptions.     Kerr  was  a  real  estate  dealer.     They 
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had  had  the  records  examined  and  knew  what  appeared  in 
them.  They  knew  that  fifty-five  acres  had  been  inherited 
from  the  grandfather  and  eleven  acres  acquired  later  by 
purchase,  and  they  necessarily  knew  that  Warren  was  con- 
veying more  land  than  he  had  inherited,  though  he  and 
King  both  testify  that  he  stated  at  the  time  that  he  was 
conveying  one-third  of  the  fifty-five  acres.  The  land  was 
worth  $2CX)  an  acre.  The  purchase  price  of  $2500  was  that 
fixed  by  the  seller,  but  it  was  low  for  his  interest  in  the 
fifty-five  acres  and  was  still  more  inadequate  for  the  sixty- 
six  acres.  The  situation  was  one  where  the  vendor  had 
offered  to  sell  one  thing  and  the  vendee  believed  that  he 
was  buying  another.  In  such  case  the  contract  cannot  be 
reformed.  The  mistake  is  not  in  the  expression  of  the 
agreement  of  the  parties,  for  the  parties'  minds  have  not 
met, — ^there  has  been  no  agreement.  Warren  Bivins  mis- 
takenly conveyed  property  which  he  did  not  intend  to  con- 
vey. The  appellants  received  the  conveyance  with  full  un- 
derstanding. There  was  therefore  no  mutual  mistake.  A 
mistake  on  one  side  may  be  ground  for  rescinding  but  not 
for  reforming  a  contract.  A  court  of  equity  may  rescind 
a  contract  at  the  request  of  one  party  who  has  entered  into 
it,  without  negligence,  through  a  material  mistake  of  fact, 
when  it  can  do  so  without  injustice  to  the  other  party. 
Morgan  v.  Owens,  228  111.  598. 

The  appellees  have  assigned  cross-errors  on  the  record 
for  the  failure  of  the  court  to  decree  a  rescission  of  the 
conveyance,  and  this  assignment  will  be  sustained. 

The  decree  is  reversed  and  the  cause  remanded  to  the 
circuit  court,  with  directions  to  enter  a  decree  setting  aside 
the  deed  from  Warren  Bivins  to  B.  W.  Kerr  and  T.  C. 
Dove  upon  the  payment  of  $2600,  with  five  per  cent  inter- 
est from  January  ^^4,  1914,  the  costs  to  be  paid  by  the 
complainants.    The  appellees  will  recover  their  costs  in  this 

court.  Reversed  and  remanded,  with  directions. 
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Marie  C.  Thompson,  Appellant,  vs.  Georgette  Karme 

et  al.  Appellees. 

Opinion  filed  April  22,  ipi^ — Rehearing  denied  June  11,  IQ15. 

1.  Wii^LS — when  presumptions  will  he  indulged  in  favor  of  due 
execution  and  attestation  of  a  will.  Where  a  will  has  apparently 
been  executed  in  due  form  and  the  signatures  of  the  testator  and 
attesting  witnesses  are  admitted  to  be  genuine,  no  presumption 
will  be  indulged  to  destroy  the  validity  of  the  instrument  but  every 
reasonable  presumption  will  be  indulged  in  favor  of  its  due  execu- 
tion and  attestation. 

2.  Same — what  makes  a  prima  facie  case  in  favor  of  due  exe- 
cution of  a  will.  Where  it  appears  that  the  signature  to  the  will 
produced  for  probate  is  the  genuine  signature  of  the  testator  and 
that  the  two  subscribing  witnesses  signed  in  his  presence,  a  prima 
facie  case  is  made  in  favor  of  the  due  execution  of  the  will;  and 
this  prima  facie  case  is  not  overcome  by  the  mere  fact  that  the 
subscribing  witnesses  testify  that  they  failed  to  notice  whether  the 
will  was  signed. 

3.  Same — when  mistake  in  date  of  the  attestation  clause  is  not 
fatal.  The  fact  that  the  date  both  in  the  testamentary  clause  and 
in  the  attestation  clause  is  December  25,  whereas  the  subscribing 
witness  who  remembers  the  transaction  testifies  that  both  witnesses 
signed  the  attestation  clause  on  December  24,  does  not  render  the 
will  invalid  upon  the  alleged  ground  the  will  was  therefore  not 
signed  by  the  testator  when  it  was  attested,  where  the  other  evi- 
dence tends  to  show  that  the  will  was  signed  by  the  testator  at  the 
time  it  was  attested  and  that  the  date  in  both  clauses  should  have 
been  December  24. 

4.  Same — what  does  not  authorise  denying  probate  of  will.  If 
a  will  is  apparently  regular  in  form  and  "the  signatures  of  the  tes- 
tator and  of  the  subscribing  witnesses  are  admittedly  genuine,  the 
facts  that  one  of  the  witnesses  has  no  recollection  of  the  trans- 
action although  the  other  remembers  that  both  witnesses  signed 
together  in  the  presence  of  the  testator  and  at  his  request,  but 
neither  recollects  whether  the  testator  actually  said  that  the  instru- 
ment was  his  will  or  remembers  having  seen  his  signature  thereto, 
do  not  justify  denying  probate  in  the  circuit  court  if  the  other  evi- 
dence tends  to  show  the  will  was  signed  before  it  was  attested  and 
was  represented  to  be  the  will  of  the  testator. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  McNutt,  Judge,  presiding. 
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Ei<A,  Grover  &  March,  (Mortimer  C.  Grover,  of 
counsel,)  for  appellant. 

Jacob  C.  LeBosky,  for  appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court  : 

George  C.  Karme  died  at  his  home  in  Cook  county  on 
September  20,  191 3,  leaving  a  paper  purporting  to  be  his 
last  will  and  testament.  Probate  of  this  paper  was  denied 
both  in  the  probate  court  and  (on  appeal)  in  the  circuit 
court  of  Cook  county.  This  appeal  has  been  perfected  from 
the  order  of  the  circuit  court  denying  probate. 

The  will  purports  to  have  been  executed  on  December 
25,  1908,  and  to  have  been  attested  on  the  same  date.  The 
paper  is  typewritten,  with  the  exception  of  a  few  blanks 
for  the  insertion  of  names,  addresses  and  dates,  which  the 
undisputed  testimony  shows  were  filled  in  in  the  handwrit- 
ing of 'Karme.  The  testamentary  and  attestation  clauses, 
with  the  signatures  appended,  are  as  follows : 

"In  witness  whereof  I  have  hereunto  subscribed  my  name  and 
aflfixed  my  seal  at  No.  128  East  Kinzie  street,  city  of  Chicago, 
county  of  Cook  and  State  of  Illinois,  this  25th  day  of  December, 
A.  D.  1908,  in  the  presence  of  Thomas  A,  Delaney  and  William 
Nicholas,  whom  I  have  requested  to  become  attesting  witnesses 

George  Christopher  Karme." 

"The  foregoing  instrument  was  subscribed,  sealed,  published 
and  declared  by  George  Christopher  Karme  as  and  for  his  last 
will  and  testament  in  our  presence  and  in  the  presence  of  each 
of  us,  and  we  at  the  same  time  at  his  request,  in  his  presence  and 
in  the  presence  of  each  other,  hereunto  subscribe  our  names  and 
residences  as  attesting  witnesses  this  25th  day  of  December,  A.  D. 

1008 

Thomas  A.  Dei^aney,  ii  Willis  court. 

WiLUAM  N1CH01.AS,  1546  Wrightwood  ave." 
These  two  clauses  were  typewritten,  with  the  exception 
of  the  names  "Thomas  A.  Delaney"  and  "William  Nich- 
olas" in  the  testamentary  clause,  and  the  date  "25th"  and 
"December"  appearing  in  both  clauses,  which  names  and 
dates  the  uncontradicted  evidence  discloses  are  in  the  hand- 


170  Thompson  v.  Karme.  [268 IIL 

writing  of  the  testator.  Delaney  and  Nicholas  were  both 
living  at  the  time  of  the"  hearing  in  the  probate  and  circuit 
courts  and  both  appeared  and  testified  in  the  circuit  court. 
Nicholas  admitted  that  his  genuine  signature  was  attached 
to  the  attestation  clause,  but  he  had  no  recollection  of  hav- 
ing signed  the  instrument  or  of  any  of  the  circumstances 
surrounding  its  execution  and  attestation.  Delaney  testi- 
fied that  he  had  been  associated  with  Karme  in  business 
for  twenty  years ;  that  he  remembered  the  circumstance  of 
signing  his  name  to  the  purported  will  and  the  fact  that 
Nicholas  signed  the  paper  at  the  same  time.  He  said  that 
Nicholas  had  been  called  in  and  Karme  requested  them  to 
sign  the  paper  and  they  signed  it  at  his  request ;  that  there 
was  some  conversation  at  the  time  about  the  character  of 
the  instrument,  but  he  could  not  recall  just  what  it  was. 
He  remembered  that  he  asked  Karme  if  this  was  his  will, 
or  something  to  that  effect,  and  that  together  they  laughed 
over  the  matter,  but  that  Karme  did  not  tell  them  what  the 
instrument  was;  that  Karme,  Nicholas  and  Delaney  were 
all  present  when  Nicholas  and  Delaney  signed  the  instru- 
ment. This  witness  further  testified  that  the  paper  was  so 
folded  that  he  could  not  see  any  part  of  it  except  the  space 
where  he  and  Nicholas  were  requested  to  append  their  sig- 
natures; that  he  did  not  see  Karme  execute  the  instru- 
ment, and  Karme  did  not  expressly  state  to  either  of  them 
that  he  had  executed  it.  The  witness  was  under  the  im- 
pression that  he  was  witnessing  Karme's  will,  but  could 
give  no  reason  for  that  belief  except  the  circumstances  un- 
der which  they  were  requested  to  sign  the  instrument  and 
the  fact  that  the  contents  of  the  instrument  were  concealed 
from  them. 

No  witnesses  were  offered  except  on  behalf  of  the  pro- 
ponents of  the  will.  The  two  attesting  witnesses  and  one 
other  testified  that  they  were  familiar  with  the  handwrit- 
ing of  Karme,  and  that  the  signature  to  the  will  was  his 
genuine  signature  and  that  the  various  blanks  filled  in  with 
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a  pen  were  in  the  handwriting  of  Karme.  Both  of  the  at- 
testing  witnesses  testified  that  they  did  not  sign  the  instru- 
ment on  December  25,  1908,  and  Delaney  testified  that  it 
was  signed  on  the  24th  of  December. 

George  H.  Thompson,  a  son  of  the  sole  beneficiary 
named  in  the  will,  who  is  a  resident  of  Julesburg,  Colo- 
rado, testified  that  in  November,  1908,  he  had  a  conversa- 
tion at  the  home  of  his  mother,  in  Wilmette,  with  Karme, 
who  was  an  unmarried  man  and  made  his  home  with  Mrs. 
Thompson,  his  cousin;  that  at  that  time  Karme  stated  he 
desired  to  make  a  will  leaving  his  property  to  Mrs.  Thomp- 
son. After  stating*  that  he  had  no  personal  attorney  it 
was  arranged  that  upon  his  return  to  his  home  in  Jules- 
burg Thompson  should  get  his  attorney  to  draw  a  will  for 
Karme  to  execute.  Karme  gave  him  directions  for  the 
disposition  of  his  property,  and  the  instrument  in  question 
was  drawn  at  Julesburg  by  Thompson  under  the  direction 
of  an  attorney  there.  Thompson  himself  transcribed  the 
instrument  on  a  typewriter,  leaving  various  blanks  for  the 
insertion  of  names,  addresses  and  dates,  and  forwarded  the 
same  to  Karme.  Thompson  testified  that  the  instrument 
presented  for  probate  is  the  same  one  drawn  by  him.  Vari- 
ous other  witnesses  testified  that  Karme  had  frequently  ex- 
pressed his  intention,  prior  to  the  date  of  this  will,  to  de- 
vise all  his  property  to  Mrs.  Thompson,  and  that  after  that 
date  he  had  frequently  stated  that  he  had  made  his  will 
leaving  her  all  his  property.  The  will  was  found  after 
Karme's  death  in  his  safety  deposit  box,  together  with  his 
other  valuable  papers. 

Appellees  contend  that  the  purported  will  was  properly 
denied  probate  for  the  reason  that  essential  provisions  of 
the  statute  relating  to  the  execution  of  wills  were  not  com- 
plied with.  The  law  as  to  what  constitutes  sufficient  proof 
of  the  due  execution  of  a  will  is  well  settled  in  this  State. 
It  is  not  necessary  that  the  attesting  witnesses  remember 
every  circumstance  concerning  the  execution  of  the  will  or 
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every  word  or  act  of  the  testator.  Where  a  will  has  ap- 
parently been  executed  in  due  form  and  the  signatures  of 
the  testator  and  the  attesting  witnesses  are  admitted  to  be 
genuine,  no  presumption  will  be  indulged  to  destroy  the 
validity  of  the  instrument  but  every  reasonable  presump- 
tion will  be  indulged  in  favor  of  its  due  execution  and  at- 
testation. In  this  case  the  instrument  is  in  due  form  and 
contains  an  attestation  clause,  which  recites  that  the  instru- 
ment was  subscribed,  sealed,  published  and  declared  by  the 
testator  for  his  will  in  the  presence  of  the  witnesses,  and 
that  they,  at  his  request  and  in  his  presence  and  in  the 
presence  of  each  other,  subscribed  their  names  and  resi- 
dences as  attesting  witnesses.  There  is  nothing  in  the 
record  which  expressly  contradicts  any  of  the  statements 
contained  in  the  attestation  clause.  The  signatures  of  the 
testator  and  the  attesting  witnesses  are  admittedly  genuine. 
The  witnesses  signed  their  names  to  the  instrument  at  the 
request  of  the  testator,  and  the  one  witness  who  recalled 
the  circumstance  of  the  attestation  of  the  instrument  re- 
ceived the  impression  from  the  testator  that  they  were  be- 
ing requested  to  attest  his  will. 

Where  it  appears  that  the  signature  to  the  will  produced 
is  the  genuine  signature  of  the  testator  and  that  the  two 
subscribing  witnesses  signed  in  his  presence,  a  prima  facie 
case  is  made  in  favor  of  the  due  execution  of  the  will, 
and  this  prima  facie  case  is  not  overcome  by  the  mere  fact 
that  the  subscribing  witnesses  testify  they  failed  to  notice 
whether  the  will  was  signed.  (Gould  v.  Chicago  Theologi- 
cal Seminary,  189  111.  282.)  In  the  case  just  cited,  the 
will,  including  the  attestation  clause,  was  in  the  handwrit- 
ing of  the  testator.  In  this  case  two  blanks  in  the  attes- 
tation clause  were  filled  in  by  the  testator,  thus  affording 
evidence  that  he  was  familiar  with  the  contents  of  that 
clause.  In  discussing  the  effect  of  the  recitals  of  the  at- 
testation clause  as  bearing  upon  proof  of  the  due  execution 
of  a  will,  we  said  in  the  Gould  case:     "Furthermore,  the 
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attestation  clause  is  in  the  handwriting  of  the  testator  and 
contains  a  recital  that  the  will  had  been  signed.  All  the 
authorities  concur  in  holding  that  such  attestation  is  prima 
facie  evidence  of  the  due  execution  of  the  will,  and  will 
often  prevail  over  the  testimony  of  witnesses  who  give  evi- 
dence tending  to  show  that  some  of  the  requisites  were 
omitted.  'It  seems  to  be  well  settled  that  in  the  absence 
of  all  proof,  the  witnesses  being  deceased  or  not  in  a  con- 
dition to  give  testimony,  the  presumption  omnia  rite  acta 
will  arise,  as  in  ordinary  cases.  *  *  *  And  where  the 
attestation  clause  contains  all  the  particulars  of  a  good  exe- 
cution it  will  always  be  prima  facie  evidence  of  due  execu- 
tion, and  will  often  prevail  over  the  testimony  of  witnesses 
who  give  evidence  tending  to  show  that  some  of  the  requi- 
sites were  omitted.' — i  Redfield  on  Wills, — 4th  ed. — 238; 
Thompson  v.  Owen,  174  111.  229." 

The  facts  in  In  re  will  of  Barry,  219  111.  391,  are  very 
similar  to  those  here  involved,  and  we  there  held  that  it 
was  not  necessary  for  the  testator  to  state,  or  for  the  sub- 
scribing witnesses  to  know,  that  the  instrument  in  question 
was  his  will,  nor  was  it  necessary  to  acknowledge  to  them 
that  he  had  signed  it,  but  it  was  sufficient  if  he  acknowl- 
edged to  the  witnesses,  either  by  words  or  acts,  that  the 
instrument  in  question  was  his  act  and  deed,  and  we  there 
quoted  from  Gould  v.  Chicago  Theological  Seminary,  su- 
pra, as  follows :  "It  is  not  necessary  that  the  attesting  wit- 
nesses see  the  signature  of  the  testator  upon  the  face  of 
the  will,  that  they  know  the  instrument  they  are  witnessing 
to  be  a  will,  or  that  an  acknowledgment  of  the  signature 
be  made  to  them  by  the  testator.  The  statutory  require- 
ment is  satisfied  if  the  testator  acknowledge  the  execution 
of  the  will.  And  such  acknowledgment  need  not  be  in  lan- 
guage. Any  act,  sign  or  gesture  of  the  testator  will  suffice 
which  indicates  an  acknowledgment  of  the  will  with  unmis- 
takable certainty." 
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We  think  it  sufficiently  appears  that  the  testator  ac- 
knowledged to  the  two  witnesses  that  the  instrument  in 
question  was  his  act  and  deed.  It  was  at  his  request  that 
they  subscribed  their  names  to  the  instrument  and  affixed 
their  residences.  It  is  apparent  that  they  were  advised, 
either  by  the  acts  or  the  statements  of  the  testator,  that 
they  were  witnessing  an  instrument  executed  by  him,  and 
the  actions  of  the  testator  were  sufficient  to  give  at  least 
one  of  the  witnesses  the  impression  that  the  instrument 
was,  in  fact,  a  will.  It  is  not  surprising  that  after  the 
lapse  of  several  years  a  witness  may  not  be  able  to  remem- 
ber all  that  transpired  at  the  time  of  the  execution  of  an 
instrument,  or,  indeed,  that  he  does  not  remember,  as  was 
the  case  with  the  witness  Nicholas,  that  he  even  signed 
the  instrument  as  a  witness.  Under  such  circumstances  no 
presumption  arises  that  the  instrument  was  not  duly  exe- 
cuted, but  in  such  cases  as  this,  where  there  is  no  positive 
proof  that  the  testator  failed  to  comply  with  any  of  the 
formalities  required  by  the  statute  and  where'  the  instru- 
ment is  in  proper  form  and  the  signatures  are  admittedly 
genuine,  if  any  presumptions  are  to  be  indulged  they  will 
be  in  favor  of  the  validity  of  the  instrument. 

It  is  insisted  that  as  one  of  the  witnesses  testified  that 
they  signed  as  witnesses  on  December  24  and  the  other  tes- 
tified that  it  could  not  have  been  on  December  25,  as  he 
knew  he  was  not  present  in  the  office  occupied  by  Karme 
on  Christmas  day,  the  instrument  was  not  executed  by 
Karme  at  the  time  it  was  attested  by  the  two  witnesses. 
It  does  not  necessarily  follow  from  the  mere  fact  that  the 
date  of  December  25  was  inserted  in  both  the  testamentary 
and  attestation  clauses  that  it  was  on  that  date,  and  not 
the  day  before,  that  the  testator  executed  the  instrument. 
From  the  testimony  of  these  two  witnesses  it  conclusively 
appears  that  the  date  written  in  the  attestation  clause  is  an 
error,  and  from  all  the  facts  in  the  case  it  is  fair  to  pre- 
sume that  the  date  of  December  25  was  also  erroneously 
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inserted  in  the  testamentary  clause.  The  attestation  clause 
was  signed  by  these  two  witnesses,  and  it  was  signed  on 
December  24,  1908.  All  the  evidence  in  the  case  indicates 
that  the  instrument  had  already  been  executed  by  Karme. 
He  had  made  careful  preparation  for  the  execution  of  his 
will,  and  it  is  apparent  that  he  was  familiar  with  the  re- 
citals of  the  attestation  clause.  He  called  in  two  of  his 
acquaintances  to  witness  the  instrument,  thus  showing  that 
he  was  familiar  with  the  requirements  of  the  statute.  He 
frequently  stated,  subsequent  to  December  25,  1908,  that  he 
had  made  his  will  deeding  the  property  to  Mrs.  Thomp- 
son. The  instrument  was  properly  executed  and  attested 
and  should  have  been  admitted  to  probate. 

The  judgment  of  the  circuit  court  is  reversed  and  the 
cause  remanded,  with  directions  to  admit  the  instrument  to 

probate.  Reversed  and  remanded,  with  directions. 


The  City  ot  Lincoln,  Appellant,  vs.  Joshjph  P.  Dehner, 

Appellee. 

Opinion  Hied  April  22,  1^15— Rehearing  denied  June  11,  1915- 

Motor  vehicles — a  city  cannot  require  license  fee  for  the  use 
of  an  automobile  not  a  truck  or  commercial  vehicle.  An  ordinance 
requiring  the  owner  of  an  automobile,  not  a  truck  or  commercial 
vehicle,  to  pay  an  annual  license  fee  for  such  automobile  is  in  di- 
rect conflict  with  section  12  of  the  Motor  Vehicle  act  of  191 1  and 
is  invalid.     (City  of  Chicago  v.  Francis,  262  111.  331,  followed.) 

Appeai,  from  the.  Circuit  Court  of  Logan  county ;   the 
Hon.  George  W.  Patton,  Judge,  presiding. 

Uri  Kissinger,  City  Attorney,  (John  W.  Beckwith, 
of  counsel,)  for  appellant. 

King  &  M1U.ER,  and  Beach  &  Trapp,  (Louis  J.  PiER- 
SON,  of  counsel,)  for  appellee. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

This  case  was  begun  before  a  justice  of  the  peace  by 
the  city  of  Lincoln,  appellant  in  this  court,  against  Joseph 
P.  Dehner,  appellee,  to  recover  the  penalty  for  the  violation 
by  the  appellee  of  an  ordinance  of  said  city  known  as  the 
Wheel  Tax  ordinance.  The  justice,  upon  hearing  the  case, 
found  the  issues  for  appellant  and  against  appellee,  and  as- 
sessed a  fine  of  $25  and  costs  of  suit.  Appellee  perfected 
an  appeal  to  the  circuit  court  of  Logan  county.  On  a  trial 
de  novo  in  that  court  a  jury  was  waived  by  the  parties  fo 
the  suit  and  the  case  was  heard  by  the  court.  Appellant 
offered  the  ordinance  in  question  in  evidence,  and  appellee 
objected  to  its  introduction  on  the  ground,  among  others, 
that  it  was  illegal  and  in  contravention  of  the  laws  of  Illi- 
nois in  so  far  as  it  purports  to  apply  to  motor  vehicles  like 
that  used  by  appellee  and  provides  for  the  payment  of  a 
license  for  the  use  of  the  same.  The  court  admitted  the 
ordinance  subject  to  the  objections,  and  after  hearing  the 
case  found,  as  a  matter  of  law,  that  the  ordinance  offered 
in  evidence  was  invalid  as  against  the  appellee  and  sus- 
tained the  objections  to  its  legality,  and  further  found  the 
issues  against  the  appellant  and  in  favor  of  the  appellee  and 
discharged  the  appellee  and  entered  judgment  accordingly. 
Appellant  appealed  from  said  judgment,  and  the  validity  of 
a  municipal  ordinance  being  involved  and  the  trial  judge 
having  certified  that  in  his  opinion  the  public  interest  re- 
quired the  cause  to  be  heard  by  this  court,  the  appeal  has 
been  taken  to  this  court. 

Appellant  has  assigned  as  error  the  action  of  the  trial 
court  in  discharging  appellee;  in  holding  said  ordinance 
illegal  and  invalid  as  to  the  appellee ;  in  holding,  as  a  mat- 
ter of  law,  that  the  ordinance,  as  against  the  appellee,  is 
in  contravention  of  and  prohibited  by  section  12  of  the 
Motor  Vehicle  law,  approved  June  10,  191 1,  and  in  force 
July  I,  191 1 ;  and  in  refusing  to  admit  the  ordinance  in 
evidence. 
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Section  i  of  the  ordinance  provides  that  it  shall  be  un- 
lawful for  any  person  to  use  any  wagon  or  other  vehicle  in 
the  transportation  of  persons  or  property  upon  the  streets 
of  said  city  unless  such  wagon  or  vehicle  be  licensed  as 
provided  in  the  ordinance.  Section  2  provides  for  the  fil- 
ing of  an  application  with  the  city  authorities  by  any  per- 
son desiring  such  license,  the  payment  of  the  license  fee 
provided  in  the  ordinance  to  the  city  treasurer,  and  the  is- 
suance of  such  license.  Section  3  fixes  the  license  fees  for 
the  various  kinds  of  vehicles,  and  provides  that  the  annual 
license  fee  for  automobiles  and  motor  vehicles  of  more 
than  35-horse  power,  such  as  was  used  by  appellee,  used 
for  the  transportation  of  persons,  exclusive  of  motor  trucks 
and  motor  vehicles  used  for  commercial  purposes,  shall  be 
$8.  Section  4  provides  that  the  holder  of  such  license  shall 
affix  a  metal  plate  bearing  a  number  to  the  vehicle  used  by 
him,  but  provides,  however,  "that  it  shall  not  be  required 
for  the  owner  of  a  motor  vehicle  or  motor  bicycle  to  have 
the  metal  plate  bearing  a  number  provided  in  this  section 
attached  to  his  motor  vehicle  or  motor  bicycle."  Section  5 
provides  penalties  for  the  violation  of  the  ordinance. 

The  evidence  in  the  case  shows  that  appellee  used  his 
automobile  upon  the  public  streets  and  thoroughfares  of 
the  city  of  Lincoln  on  different  days  subsequent  to  the  pas- 
sage of  the  ordinance,  and  after  May  i,  19 14,  and  prior  to 
the  date  of  the  beginning  of  this  suit,  and  did  not  pay  to 
the  city  of  Lincoln  the  license  fee  for  the  license  year  be- 
ginning May  I,  19 14.  The  evidence  also  shows  that  ap- 
pellee had  obtained  a  certificate  from  the  Secretary  of  State 
and  paid  the  registration  fee  for  the  year  1914  provided 
and  required  by  the  Motor  Vehicle  law  of  this  State,  ap- 
proved June  ID,  191 1,  and  in  force  July  i,  191 1;  (Laws 
of  191 1,  p.  487;)  that  the  automobile  so  owned  and  used 
l^y  the  appellee  upon  the  public  streets  is  an  automobile  of 
"^ore  than  35-horse  power,  and  is  used  for  the  transporta- 
tion of  persons  but  not  for  commercial  purposes  or  for 
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hire.  The  city  of  Lincoln  is  incorporated  under  the  gen- 
eral law  of  this  State  for  the  incorporation  of  cities  and 
villages  and  its  population  is  about  ii,ooo.  Appellee  in- 
troduced oral  evidence  tending  to  show  that  persons,  non- 
residents of  the  city  of  Lincoln,  during  the  year  beginning 
May  I,  19 14,  used  vehicles  drawn  by  horses,  also  motor 
vehicles  carrying  passengers  and  loads,  upon  the  public 
streets  of  said  city,  coming  into,  going  out  of  and  passing 
through  said  city  for  business  and  pleasure. 

The  ordinance  in  question  is  squarely  in  conflict  with 
section  12  of  the  Motor  Vehicle  law,  which  prohibits  local 
ordinances  regulating  the  use  of  motor  vehicles  like  the  one 
owned  and  used  by  the  appellee  in  this  case,  and  provides 
that  no  owner  of  a  motor  vehicle,  except  motor  trucks  and 
motor-driven  commercial  vehicles,  who  shall  have  obtained 
a  certificate  from  the  Secretary  of  State  and  paid  the  reg- 
istration fee  as  provided  in  section  2  of  the  said  act,  shall 
be  required  to  pay  any  tax  for  vehicles  carrying  loads,  or 
any  other  tax  upon  the  use  of  any  such  motor  vehicle,  in 
excess  of  the  sum  of  $20  per  annum  for  motor  vehicles  of 
more  than  35-horse  power,  or  to  obtain  any  other  license 
or  permit  to  use  or  operate  the  same ;  nor  shall  such  owner 
be  required  to  display  upon  his  motor  vehicle  any  other 
number  than  the  number  of  the  registration  seal  issued 
by  the  Secretary  of  State,  nor  prohibited  from  or  limited 
in  the  free  use  of  his  said  motor  vehicle,  nor  limited  as  to 
speed  upon  any  public  street,  avenue,  road  or  any  other 
public  place  at  any  time  when  the  same  is  opened  to  the 
use  of  persons  using  other  vehicles,  nor  be  required  to  com- 
ply with  any  other  conditions  as  to  the  use  of  said  motor 
vehicle  except  as  provided  in  the  act. 

Appellant,  however,  relies  upon  the  case  of  Ayres  v. 
City  of  Chicago,  239  111.  237,  in  which  it  was  held  that 
the  Chicago  wheel  tax  ordinance,  (which  was  set  out  in  the 
opinion  of  this  court  in  Harder's  Storage  Co,  v.  City  of 
Chicago,  235  111.  58,  and  which  is  similar  to  the  ordinance 
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in  the  case  at  bar,)  was  not  in  conflict  with  section  13  of 
the  Motor  Vehicle  law  of  1907,  which  provided,  as  does 
section  12  of  the  act  of  191 1  above  referred  to,  that  no 
owner  of  a  motor  vehicle  who  shall  have  obtained  a  cer- 
tificate from  the  Secretary  of  State,  as  provided  in  the  law 
of  1907,  shall  be  required  to  obtain  any  other  license  or 
permit  to  use  or  operate  the, same.  The  reason  for  the 
holding  in  the  Ayres  case,  as  is  clearly  pointed  out  in  the 
opinion,  was  that  the  word  "license,"  as  used  in  the  Chi- 
cago ordinance,  means  tax,  and  the  issuance  of  such  license 
is  merely  giving  a  receipt  for  the  tax,  and  that  the  only 
license  fee  required  under  the  law  of  1907  to  be  paid  to 
the  Secretary  of  State  was  the  sum  of  $2  for  all  classes  of 
vehicles,  which  sum  was  merely  nominal  and  barely  suffi- 
cient to  cover  the  expenses  of  carrying  out  the  provisions 
of  the  law  as  to  furnishing  numbers,  plates,  etc.,  by  the 
Secretary  of  State  and  could  not  be  regarded  in  any  sense 
as  a  tax.  It  was,  however,  clearly  pointed  out  in  the  opin- 
ion in  that  case  that  the  intent  and  effect  of  the  Motor 
Vehicle  law  of  1907  were  to  abrogate  all  municipal  ordi- 
nances designed  to  regulate  the  use  of  motor  vehicles, 
passed  prior  to  the  time  the  act  went  into  force,  and  to  de- 
prive municipalities  of  the  power  to  pass  such  ordinances 
in  the  future.  As  was  stated  in  the  opinion :  "It  is  a  fact 
within  the  common  knowledge  of  most  persons  that  auto- 
mobiles, other  than  those  used  in  particular  localities  for 
hire,  are  extensively  used  in  this  State  in  making  tours  of 
considerable  distance,  in  the  course  of  which  many  cities, 
villages  and  towns  would  be  visited.  *  *  *  Clearly,  the 
purpose  of  the  legislature  was  to  pass  a  new  and  complete 
law  designed  to  take  the  place  of  all  municipal  ordinances 
or  rules  regulating  the  equipment  and  operation  of  motor 
vehicles."  We  held  in  that  case  that  by  the  law  of  1907 
the  legislature*  had  taken  the  subject  of  the  regulation  of 
speed  and  operation  of  automobiles  out  of  the  hands  of 
local  authorities  and  passed  the  Motor  Vehicle  law  as  a 
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general,  uniform  regulation,  applicable  alike  to  all  the  mu- 
nicipalities of  the  State. 

In  the  case  of  People  v.  Sargent,  254  111.  514,  the  con- 
stitutionality of  the  Motor  Vehicle  law  of  191 1  was  before 
the  court,  and  in  the  opinion  in  that  case,  written  by  the 
same  eminent  jurist  who  wrote  the  opinion  in  the  Ayres 
case, — ^the  late  Judge  Vickers, — ^the  above  extracts  from 
the  opinion  in  the  Ayres  case  were  set  out,  and  in  addition 
it  was  there  said:  "A  careful  reading  of  the  act  of  191 1 
will  show  that  the  legislative  intent  is  the  same  as  expressed 
above  in  respect  to  the  act  of  1907.  The  manifest  purpose 
of  the  legislature  was  to  bring  the  whole  subject  of  regu- 
lating the  use  of  motor  vehicles  under  the  control  of  the 
State." 

In  the  case  of  City  of  Chicago  v.  Shaw  Livery  Co,  258 
111.  409,  it  was  held  that  under  a  proviso  of  section  12  of 
the  law  of  191 1,  by  which  municipalities  had  the  right  to 
make  and  enforce  reasonable  traffic  and  other  regulations, 
except  as  to  rates  of  speed,  not  inconsistent  with  the  pro- 
visions of  the  act,  an  ordinance  of  the  city  of  Chicago  pro- 
hibiting the  use  of  any  motor  vehicle  in  such  a  manner  as 
to  permit  the  escape  of  any  noxious  smoke,  gas,  steam  or 
other  offensive  odors,  or  so  as  to  discharge  any  embers,  oil 
or  residue  from  the  fuel  used,  was  not  in  conflict  with  the 
Motor  Vehicle  act  of  191 1. 

By  section  2  of  the  law  of  191 1  the  legislature  mate- 
rially increased  the  registration  fees  of  motor  vehicles,  such 
fees  depending  upon  the  horse  power  of  the  vehicles,  so 
that  the  sole  reason  given  in  the  Ayres  case  for  holding 
the  Chicago  wheel  tax  ordinance  not  in  conflict  with  the 
law  of  1907  no  longer  exists.  The  registration  fees  now 
charged  by  the  State  under  the  law  of  1911,  such  as  were 
paid  by  appellee  in  the  case  at  bar,  are  no  longer  nominal 
but  are  a  substantial  amount,  and  are,  in  effect,  a  tax  for 
revenue  purposes.  The  registration  fees  for  motor  vehicles 
fixed  by  section  2  of  the  act  of  191 1  vary  from  $4  for 
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automobiles  of  25-horse  power  and  less,  up  to  $10  for  au- 
tomobiles of  more  than  50-horse  power.  The  automobile 
owned  by  appellee  was  of  35-horse  power  or  more,  and  he 
was  required  to  pay,  and  did  pay,  to  the  Secretary  of  State, 
as  required  by  said  section  2,  the  sum  of  $8  per  annum. 
By  section  19  of  the  act  it  is  provided  that  the  proceeds  of 
such  registration  fees  shall  be  deposited  in  the  State  treas- 
ury and  set  apart  as  a  special  fund,  known  as  the  road  fund, 
to  be  used  for  the  permanent  improvement  of  highways. 

It  might  be  contended  that  there  is  no  limitation  on  the 
power  of  municipalities  to  tax  motor  vehicles  or  their  use, 
provided  they  keep  within  the  limits  fixed  by  section  12, 
which  in  the  present  case  would  be  $20  per  annum  for  a 
car  of  35-horse  power  or  more,  which  was  the  horse  power 
of  the  car  used  by  appellee.  The  word  "tax"  does  not  oc- 
cur anywhere  in  the  ordinance  in  question.  The  fees  re- 
quired to  be  paid  are  license  fees.  Conceding,  however,  for 
the  sake  of  argument,  that  these  fees  are  a  tax, — ^and  such 
was  the  holding  in  Ayres  v.  City  of  Chicago,  supra, — ^the 
ordinance  requires  every  person  driving  an  automobile  up- 
on the  streets  of  appellant  to  procure  a  license.  If  the 
city  of  Lincoln  can  pass  a  valid  ordinance  of  this  kind  any 
other  municipality  in  the  State  can  pass  and  enforce  a  simi- 
lar ordinance.  As  was  pointed  out  in  the  cases  of  Ayres 
V.  City  of  Chicago  and  People  v.  Sargent,  supra,  automo- 
biles are  extensively  used  in  making  tours  of  considerable 
distance,  in  the  course  of  which  many  cities,  villages  and 
towns  would  be  visited.  Such,  in  fact,  is  the  ordinary,  rea- 
sonable and  practical  use  made  of  motor  vehicles  such  as 
that  owned  and  used  by  appellee.  It  was  shown  by  the 
evidence  that  large  numbers  of  such  motor  vehicles  from 
various  parts  of  the  State  were  used  daily  on  the  streets  of 
appellant  during  the  season  for  motoring,  and  this  is  true 
of  many,  perhaps  all,  other  cities  in  the  State.  If  the 
owner  or  driver  of  a  motor  car  such  as  that  owned  by  ap- 
pellee could  be  held  up  and  made  to  pay  a  license  fee  or 
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tax  by  the  authorities  of  every  city,  town  and  village  he 
visited  or  passed  through,  it  would  be  impossible  for  any- 
one to  use  or  operate  a  motor  car  for  the  purposes  for 
which  it  was  purchased  or  intended  and  ordinarily  used. 
In  any  event,  such  ordinances,  under  present  conditions,  as 
shown  by  the  evidence,  would  be  so  unreasonable  that  they 
would  prohibit  the  natural  and  practical  use  of  automobiles. 
Whatever  the  legislature  intended  or  meant,  it  was  never 
intended  to  permit  such  a  condition  of  affairs.  If  we  are 
to  adhere  to  the  construction  of  the  law  of  1907  as  an- 
nounced in  the  case  of  Ayres  v.  City  of  Chicago,  supra,  and 
the  construction  of  the  law  of  191 1  as  held  in  People  v. 
Sargent,  supra,  that  it  was  the  intent  of  the  legislature  to 
abrogate  all  local  ordinances  regulating  the  use  of  automo- 
biles and  to  deprive  municipalities  of  the  power  of  passing 
such  ordinances  in  the  future,  and  as  further  announced  in 
City  of  Chicago  v.  Shaw  Livery  Co,  supra,  except  in  so  far 
as  the  provfso  to  section  12  applies,  then  we  must  hold  that. 
a  local  ordinance  of  a  municipality  requiring  the  owners  of 
motor  vehicles  like  that  used  by  appellee  to  pay  for  and 
obtain  a  license  from  the  municipal  authorities  as  a  pre- 
requisite to  its  use  on  the  streets  of  such  municipality  is 
invalid.  The  same  reasons  for  holding  that  the  State  law 
supersedes  all  ordinances  regulating  the  use  of  automobiles 
as  to  speed,  etc.,  would  equally  apply  to  all  ordinances  re- 
quiring licenses  as  a  prerequisite  to  such  use.  The  ordi- 
nance in  question  directly  operated  to  limit  the  free  use  of 
the  motor  vehicle  so  owned  by  appellee  and  is  against  both 
the  spirit  and  letter  of  the  law.  In  section  12  of  the  law 
of  191 1  it  is  expressly  provided  that  no  owner  of  a  motor 
vehicle,  except  motor  trucks  and  motor-driven  commercial 
vehicles,  or  motor  bicycles,  shall  be  required  to  obtain  any 
license  or  permit  to  use  or  operate  the  same  other  than  the 
certificate  from  the  Secretary  of  State.  In  the  late  case 
of  City  of  Chicago  v.  Francis,  262  111.  331,  we  held  that 
a  city  ordinance  requiring  the  owner  of  a  motor  vehicle. 
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not  a  motor  truck  or  motor-driven  commercial  vehicle,  to 
display  a  number  corresponding  with  a  city  license  is  in 
conflict  with  section  12  of  the  Motor  Vehicle  law  of  191 1 
and  is  therefore  void.  What  was  said  in  that  case  applies 
to  the  case  at  bar. 

The  ordinance  in  question  is  void  as  to  appellee  and  the 
circuit  court  of  Logan  county  was  right  in  so  holding,  and 
the  judgment  of  that  court  will  be  affirmed. 

Judgment  affirmed. 


Frank  Krankowski  et  al.  Plaintiffs  in  Error,  vs,  W.  A. 
Knapp  et  al.  Defendants  in  Error. 

Opinion  filed  April  22 ,  1^15 — Rehearing  denied  June  11,  1915. 

1.  Fraud — what  necessary  to  constitute  such  misrepresentation 
as  justifies  rescinding  contract.  A  misrepresentation,  to  constitute 
fraud  sufficient  to  authorize  rescission  of  a  contract  in  equity,  must 
be  a  false  statement  of  a  material  fact,  known  or  believed  by  the 
party  making  it  to  be  untrue  and  made  by  him  for  the  purpose  of 
inducing  action  by  the  other  party,  who  believes  the  representation 
to  be  true  and  relies  upon  it  to  his  injury. 

2.  Same — fraudulent  representation  may  sometimes  be  in  ref- 
erence to  a  matter  of  opinion.  Where  a  party  states  a  matter  not 
as  an  expression  of  opinion  but  as  an  affirmation  of  a  fact  material 
to  the  transaction,  so  that  the  other  party  may  reasonably  treat  it 
as  a  fact  and  rely  and  act  upon  it  as  such,  then  the  statement  be- 
comes an  affirmation  of  fact,  and  may  be  a  fraudulent  representa- 
tion even  though  the  statement  might  otherwise  be  only  an  opinion. 

3.  Same — what  is  not  such  a  representation  of  value  as  consti- 
tutes fraud.  A  representation  by  the  proposed  vendors  of  land  to 
the  proposed  purchaser,  who  has  seen  the  land,  that  in  their  opin- 
ion the  land  is  worth  $25  per  acre,  is  not  such  a  representation  as 
constitutes  fraud,  particularly  where  the  weight  of  the  evidence 
shows  that  the  land  is  worth  approximately  that  amount. 

Writ  of  Error  to  the  Circuit  Court  of  LaSalle  county; 
the  Hon.  Edgar  Eldredgk,  Judge,  presiding. 

W.  A.  Panneck,  for  plaintiffs  in  error. 
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H.  M.  KelI/Y,  for  defendants  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  a  bill  filed  by  plaintiffs  in  error  against  de- 
fendants in  error  to  set  aside  a  certain  deed  executed  by 
them  to  the  defendant  in  error  W.  A.  Knapp.  After  the 
pleadings  were  settled  the  matter  was  referred  to  a  master 
in  chancery  to  take  evidence,  and  he  reported  recommend- 
ing the  dismissal  of  the  bill  for  want  of  equity.  On  a 
hearing  the  trial  court  overruled  the  exceptions  to  this  re- 
port and  entered  a  decree  in  accordance  with  the  master's 
recommendations.  From  that  decree  this  writ  of  error  has 
been  sued  out. 

The  plaintiff  in  error  Frank  Krankowski  has  lived  for 
years  with  his  wife  and  family  in  the  city  of  LaSalle,  in 
the  county  of  that  name,  in  this  State.  He  owned  a  house 
and  lot,  where  he  had  resided  for  a  long  period.  At  the 
time  of  the  transaction  here  in  question,  in  November, 
191 1,  he  was  about  sixty-five  years  of  age,  his  family  con- 
sisting of  himself  and  wife  and  a  number  of  children.  One 
of  the  daughters,  who  was  married  when  the  trade  here  in 
question  was  made,  resided  in  LaSalle,  near  her  parents. 
Three  sons,  respectively  nineteen,  twenty-three  and  twenty- 
six  years  of  age,  and  two  unmarried  daughters,  respectively 
sixteen  and  twenty  years  of  age,  lived  with  their  parents. 
Two  of  the  sons  worked  as  coal  miners  and  the  other  for 
a  cement  concern.  Krankowski  was  raised  in  Europe  on 
a  farm  but  had  resided  in  this  country  for  many  years, 
working  at  first  in  a  coal  mine  and  during  recent  years 
working  a  part  of  the  time  in  a  brewery  and  a  part  of 
the  time  keeping  cows  and  selling  milk.  The  defendant  in 
error  W.  A.  Knapp  has  been  engaged  in  the  real  estate 
business  in  Warren,  Marshall  county,  Minnesota,  for  a 
number  of  years.  He  was  one  of  the  officers  and  prin- 
cipal owner  of  the  Pioneer  Loan  and  Land  Company,  a 
Minnesota  corporation,  having  for  its  chief  business  the 
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purchase  and  sale  of  lands  in  that  State.  Some  time  in 
October,  191 1,  Anton  Honeke,  who  was  acting  as  the 
agent  of  said  land  company  and  who  resided  at  Spring 
Valley,  about  five  miles  from  LaSalle,  came  to  Krankow- 
ski's  home  to  talk  with  him  about  buying  Minnesota  lands. 
Honeke  visited  the  Krankowski  family  several  times  that 
month  and  the  wife  and  some  of  the  children  were  pres- 
ent at  these  visits.  Krankowski  himself  can  talk  and  un- 
derstand English  fairly  well,  but  apparently  his  wife  can 
talk  and  understand  very  little,  if  any,  of  that  language. 
The  children,  being  raised  in  this  country,  seemed  to  un- 
derstand English  well.  Krankowski  was  interested  in  the 
question  of  buying  a  farm  for  himself  and  family,  but 
when  it  was  suggested  that  he  go  to  look  at  the  Minne- 
sota lands  said  that  he  did  not  have  the  money  to  pay  his 
fare.  Honeke  told  him  that  he  would  pay  his  fare  and 
expenses  out  there  and  back,  but  if  he  did  not  buy  any 
land  he  (Krankowski)  must  re-pay  the  expenses  of  the 
trip.  With  this  understanding,  on  November  2,  191 1, 
Krankowski  and  Honeke  left  LaSalle  for  Warren,  Minne- 
sota. On  the  train  out  they  met  Knapp,  who  was  taking 
another  party  to  the  same  locality.  Upon  their  arrival  in 
Warren,  Minnesota,  Honeke  took  Krankowski  in  an  auto- 
mobile to  visit  three  different  farms.  It  was  one  of  these 
farms  that  Krankowski  afterward  contracted  for.  We 
judge  that  the  second  day  they  visited  other  farms.  After 
they  had  visited  the  first  farms  Honeke  and  Krankowski 
returned  to  Warren,  and  that  evening  Krankowski  talked 
with  Knapp  about  purchasing  the  farm,  stating  that  he 
thought  the  land  too  high-priced.  Both  he  and  Knapp 
agree  that  Knapp  thereupon  told  him  if  he  didn't  want  to 
buy  at  that  price  he  better  go  back  home.  No  attempt  was 
niade  to  make  a  trade  while  Krankowski  was  in  Minne- 
sota. A  short  time  after  the  return  to  LaSalle,  Honeke 
came  around  to  talk  with  him  again  about  the  farm.  As 
the  result  of  this  talk  Honeke  requested  Knapp  to  come  to 


186  Krankowski  v.  Knapp.  [268  HI. 

LaSalle,  (Knapp's  headquarters  in  this  State  were,  appar- 
ently, at  Joliet,)  and  upon  Knapp's  arrival  they  went  to 
Krankowski's  house,  and  a  contract  was  made  November 
ID,  191 1,  for  a  trade  of  the  house  and  lot  belonging  to 
Krankowski  in  LaSalle,  at  a  valuation  of  $3200,  for  one 
of  the  three  farms  that  Krankowski  had  seen  the  first  day 
of  his  visit  to  Minnesota,  at  $4000,  being  $25  an  acre, 
Krankowski  to  pay  the  difference  between  the  $3200  and 
the  price  of  the  farm  ($800)  in  cash.  This  contract  was 
signed  by  Knapp  and  Krankowski  and  his  wife.  A  few 
days  later  Knapp  found  that  the  land  he  had  agreed  to  sell 
contained  only  95  acres  instead  of  160  acres,  and  he  went 
back  to  LaSalle  and  told  Krankowski  about  the  mistake, 
suggesting  that  he  take  one  of  the  other  farms  he  had 
seen  the  first  day,  which  contained  160  acres.  The  first 
contract  was  destroyed  and  another  one  drawn,  dated  No- 
vember 17,  191 1,  for  160  acres  of  land  at  the  same  price, 
($4000,)  the  house  and  lot  to  be  turned  in  at  $3200. 
While  this  contract  or  memorandum  of  sale  states  that 
Krankowski  was  to  pay  the  difference  of  $800  in  cash,  it 
also  contained  a  statement  that  under  certain  conditions 
Krankowski  was  to  assume  a  mortgage  then  on  said  farm 
for  $800,  due  January  25,  191 7,  with  interest  On  No- 
vember 2T^  191 1,  Knapp  and  Honeke  came  again  to  the 
home  of  Krankowski  with  a  deed  for  the  Minnesota  land, 
signed  and  executed  by  Knapp,  conveying  said  land,  sub- 
ject to  a  mortgage  of  $1600,  to  Krankowski,  the  deed  fur- 
ther stating,  however,  that  $800  had  been  paid  upon  said 
mortgage  and  that  the  balance  of  $800  was  assumed  and 
agreed  to  be  paid  by  the  grantee.  A  deed  was  also  pre- 
pared, under  the  direction  of  Knapp,  to  convey  the  house 
and  lot  in  the  city  of  LaSalle  to  himself.  He  made  ar- 
rangements with  attorney  S.  P.  Hall,  of  LaSalle,  who  was 
also  a  notary  public,  to  take  the  acknowledgment  of  Kran- 
kowski and  wife  to  this  deed.  Hall  went  with  Knapp 
and  Honeke  to  Krankowski's  home,  and  after  some  con- 
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versation  among  the  parties,  the  twenty-year-old  daugh- 
ter being  present  a  part  of  the  time,  the  deed  to  the  house 
and  lot  in  LaSalle  was  executed  by  Krankowski  and  his 
wife  and  acknowledged  before  said  Hall.  Hall  testified 
that  he  asked  Krankowski  if  he  understood  what  he  was 
doing  and  was  answered  in  the  affirmative.  Hall  also  tes- 
tified that  from  the  conversation  he  understood  that  Kran- 
kowski was  to  assume  an  $800  mortgage  on  the  farm  in 
Minnesota.  The  testimony  of  Hall,  Knapp  and  Honeke 
was  all  to  the  effect  that  Krankowski  understood  fully  the 
nature  of  the  transaction  he  was  entering  into  at  the  time 
he  signed  the  deed,  and  that  he  requested  Knapp  to  have 
the  deed  running  to  him,  (Krankowski,)  as  grantee  of  the 
Minnesota  land,  recorded  in  Minnesota,  and  agreed  to  pay 
the  cost  of  recording,  although  no  money  was  passed  at 
the  time,  and  that  Knapp  took  the  deed  and  had  it  re- 
corded. The  parties  at  the  time  exchanged  abstracts  for 
the  different  places.  The  house  and  lot  in  LaSalle  were 
free  and  clear  of  all  encumbrances,  while  the  abstract  for 
the  Minnesota  land  showed  a  mortgage  for  $1600.  The 
evidence  shows,  however,  that  Knapp  had  already  paid 
$800  on  said  $1600  mortgage  and  only  $800  remained  due 
thereon.  Krankowski  testified  that  he  did  not  understand 
the  nature  of  the  transaction  he  was  entering  into  at  the 
time  these  deeds  were  transferred ;  that  he  supposed  the 
title  to  the  property  of  the  Minnesota  farm  was  free  and 
clear  of  all  encumbrances.  It  is  manifest,  however,  from 
the  testimony  of  the  twenty-year-old  daughter  who  was 
present  at  the  time  both  contracts  were  entered  into,  the 
one  November  10  and  the  other  November  17,  that  she 
fully  understood  her  father  was  to  pay  $800  over  and 
above  the  $3200  at  which  the  house  and  lot  were  valued 
in  the  trade  for  the  farm.  The  only  possible  chance  for 
misunderstanding  was  as  to  whether  this  $800  was  to 
be  paid  in  cash  or  whether  Krankowski  was  to  assume  a 
mortgage  for  the  amount.     It  seems  quite  apparent  from 
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what  appears  in  the  record  that  Krankowski  was  not  then 
prepared  to  pay  $800  in  cash. 

Several  witnesses  testified  for  both  sides  as  to  the  na- 
ture  and  character  of  the  farm  in  Minnesota  and  its  value. 
As  in  most  cases  of  this  kind,  the  testimony  as  to  value 
was  sharply  conflicting.  Several  of  the  witnesses  for  the 
plaintiffs  in  error  had  never  seen  the  farm  in  question,  but 
testified  they  were  familiar,  in  a  general  way,  with  farm 
lands  in  Marshall  county,  Minnesota,  and  the  adjoining 
counties.  One  or  two  of  the  witnesses  for  plaintiffs  in 
error  owned  property  within  a  few  miles  of  that  here  in 
question,  but  their  evidence  is  not  clear  as  to  whether  they 
had  ever  been  on  this  specific  quarter  section.  The  evi- 
dence of  all  plaintiffs  in  error's  witnesses  is  to  the  effect 
that  the  land  in  that  vicinity  was  not  worth  more  than 
$10  an  acre.  It  figured  in  the  trade  at  $25  an  acre.  One 
of  these  witnesses,  however,  who  owned  land  within  five 
or  six  miles  of  this  land,  stated  that  he  had  paid  $29  an 
acre  for  his  farm.  The  witnesses  for  plaintiffs  in  error 
who  claimed  to  be  familiar  with  the  land  said  there  were 
not  over  15  or  20  acres  in  cultivation  on  the  whole  quar- 
ter section,  and  that  much  of  the  land  was  of  such  char- 
acter that  it  could  never  be  cultivated  or  crops  raised  on 
it,  some  being  too  wet,  with  no  facilities  for  draining,  and 
some  too  gravelly  and  sandy ;  that  across  this  quarter  sec- 
tion ran  a  ridge  of  high  land  practically  incapable  of  cul- 
tivation, which  had  been  known  for  many  years  as  the 
Pembina  trail,  being  used  as  the  main  road,  in  the  early 
history  of  that  country,  for  traveling  across  that  section 
of  the  State.  The  witnesses  for  defendants  in  error  testi- 
fied that  this  land  was  well  worth  $25  an  acre;  that  the 
ridge  known  as  the  Pembina  trail  did  not  cross  this  quar- 
ter section  but  came  near  it;  that  there  were  about  60 
acres  of  this  land  under  cultivation  and  all  of  it  was  till- 
able; that  any  that  was  wet  at  the  present  time  could  be 
drained  and  put  in  cultivation.     Some  of  these  witnesses 
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were  not  very  familiar  with  the  lands  in  the  locality  of 
this  farm. 

Counsel  for  plaintiffs  in  error  contends  that  it  does  not 
clearly  appear  from  the  evidence  that  this  farm  was  ever 
shown  to  Krankowski.  The  weight  of  the  testimony,  in 
our  judgment,  shows  that  in  this  he  is  mistaken.  Ho- 
neke's  testimony,  while  not  in  entire  harmony  upon  some 
points,  is  obviously  to  the  effect  that  this  is  one  of  the 
three  farms  shown  on  the  first  day. 

The  evidence  shows,  without  contradiction,  that  on  this 
farm  there  were  a  house  and  bam  and  some  buildings.  We 
think  the  weight  of  the  evidence  also  shows  that  most,  if 
not  all,  of  the  quarter  section  could  be  made  tillable  land. 
The  weight  of  the  evidence,  in  our  judgment,  also  sup- 
ports the  conclusion  of  the  master  that  the  quarter  sec- 
tion was  worth  approximately  $4000. 

The  bill  charges  fraud  and  misrepresentation  against 
defendants  in  error.  Nothing  is  found  in  this  record  to 
justify  this  conclusion.  It  is  true  that  Krankowski  was  an 
uneducated  man,  but  it  is  manifest  that  no  secret  was  made 
by  Honeke  or  Knapp,  at  any  time  before  the  conclusion  of 
the  trade,  as  to  what  they  were  trying  to  do.  Krank6wski 
took  the  trip  to  Minnesota  for  the  avowed  purpose  of  trad- 
ing for  a  farm.  He  was  persuaded  to  make  this  trade, 
doubtless,  because  Honeke  and  Knapp  argued  with  him  it 
would  be  a  good  thing,  with  his  family  of  grown-up  chil- 
dren- at  home,  if  they  could  live  on  a  farm.  The  chil- 
dren all  testified  that  they  never  encouraged  the  trade  and 
never  wanted  to  move  onto  a  farm,  and  that  the  father  and 
mother  both  said  they  did  not  want  to  go  unless  the  chil- 
dren did.  These  children  all  admit,  however,  that  they 
understood  that  the  father  was  talking  about  the  trade  and 
knew  that  he  intended  to  make  it.  Some  of  the  children 
were  in  the  house  and  the  twenty-year-old  girl  was  pres- 
ent at  the  time  the  contracts  were  executed,  and  some  of 
them  were  also  in  the  house  at  the  time  the  deeds  were 
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signed  and  the  transfer  made.  Knapp  testified  that  he  sug- 
gested to  Krankowski  that  he  have  the  title  examined  be- 
fore the  trade  was  closed.  Plaintiffs  in  error  deny  this. 
The  abstract  of  the  Minnesota  farm  was  left  with  plain- 
tiffs in  error  after  the  exchange  of  deeds,  November  27, 
191 1.  The  next  day  one  of  the  daughters,  in  looking  it 
over,  discovered  that  it  showed  that  there  was  a  $1600 
mortgage  on  the  place.  This  worried  her.  She  talked 
with  her  parents  about  it,  and  the  abstract  was  taken  to 
an  attorney  and  under  his  advice  these  proceedings  were 
instituted  to  set  aside  the  deed  to  the  house  and  lot.  The 
plaintiffs  in  error  offered,  at  the  time  of  the  trial,  to  re- 
convey  the  Minnesota  farm  to  defendant  in  error  Knapp. 
Counsel  for  plaintiffs  in  error  does  not  state  any  spe- 
cific misrepresentations  as  to  the  character  of  the  lands 
that  were  made  by  defendants  in  error  to  his  clients,  but 
does  insist,  as  we  understand  the  argument,  that  they  mis- 
represented the  value  of  the  land.  A  misrepresentation,  to 
constitute  fraud  to  authorize  equity  to  rescind  a  contract 
on  account  of  such  misrepresentation,  must  contain  the  fol- 
lowijjg  elements:  (i)  Its  form  must  be  a  statement  of 
fact;  (2)  it  must  be  made  for  the  purpose  of  influencing 
the  other  party  to  act;  (3)  it  must  be  untrue;  (4)  the 
party  making  the  statement  must  know  or  believe  it  to  be 
untrue;  (5)  the  person  to  whom  it  is  made  must  believe 
and  rely  on  the  statement;  (6)  the  statement  must  be  ma- 
terial. (2  Pomeroy's  Eq.  Jur. — 3d  ed. — sec.  876;  Pren- 
tice V.  Crane,  234  111.  302.)  We  find  no  misrepresenta- 
tions in  the  record  that  could  be  said  to  constitute  fraud 
as  just  defined.  The  most  that  can  be  said  from  this  rec- 
ord is  that  Honeke  and  Knapp  told  Krankowski  that  the 
quarter  section  was,  in  their  opinion,  worth  $25  an  acre. 
It  is  sometimes  said  that  a  fraudulent  misrepresentation 
cannot  be  made  of  a  matter  of  opinion.  This  is  not  strictly 
true.  Whenever  a  party  states  a  matter  which  otherwise 
might  be  only  an  opinion,  and  does  not  state  it  as  a  mere 
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expression  of  his  own  opinion  but  affirms  it  as  an  exist- 
ing fact  material  to  the  transaction,  so  that  the  other  party 
may  reasonably  treat  it  as  a  fact  and  rely  and  act  upon  it 
as  such,  then  the  statement  clearly  becomes  an  affirmation 
of  fact  and  may  be  a  fraudulent  representation.  (2  Pome- 
roy's  Eq.  Jur. — 3d  ed. — sec.  878;  Crocker  v.  Manley,  164 
III.  282,  and  cases  cited. )  No  such  statement  of  opinion  is 
found  herein.  Furthermore,  as  already  stated,  the  weight 
of  the  evidence  tends  to  show  that  the  land  in  question  was 
worth  approximately  what  it  was  stated  to  be  worth  by  de- 
fendants in  error  at  the  time  the  trade  was  made. 

Counsel  for  plaintiffs  in  error  contends  that  the  fact 
that  the  contract  of  sale  stated  that  the  land  in  question 
was  owned  by  the  Pioneer  Loan  and  Land  Company  of 
Minnesota  while  the  deed  for  the  quarter  section  was  made 
by  W.  A.  Knapp  tends  to  show  fraud.  There  is  nothing 
in  this  record  to  indicate  that  Krankowski  was  misled  in 
any  way  by  this  fact.  As  already  stated,  Knapp  was  the 
principal  officer  and  chief  owner  of  the  Pioneer  Loan  and 
Land  Company.  He  signed  the  contract  of  sale  for  such 
land  company,  and  testified  that  as  the  quarter  section  stood 
in  his  name  he  did  not  deem  it  necessary  to  transfer  it  to 
the  company  and  then  from  the  company  to  Krankowski 
in  closing  up  the  sale.  We  cannot  see  how  plaintiffs  in  er- 
ror were  injured  in  any  way  because  Knapp,  instead  of  the 
land  company,  conveyed  the  property  to  them.  In  some 
cases  there  might  be  a  question  as  to  whether  the  warranty 
of  the  one  who  conveyed  would  have  as  much  back  of  it 
as  that  of  the  one  designated  in  the  contract  as  the  pros- 
pective grantor,  but  no  such  question  appears  here. 

The  decree  of  the  circuit  court  must  be  affirmed. 

Decree  affirmed. 
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The  People  ex  rel.  Edmund  L.  Schweder  et  aL  Appel- 
lants, vs,  James  J.  Brady,  Auditor  of  Public  Accounts, 
Appellee. 

Opinion  filed  April  22,  igi^ — Rehearing  denied  June  11,  1915. 

1.  CoNSTiTUTiONAi.  LAW — statute  giving  Auditor  right  to  with- 
hold anal  certificate  of  organisation  of  bank  is  not  invalid.  The 
provision  of  section  5  of  the  Banking  act  authorizing  the  State 
Auditor  to  withhold  the  final  certificate  of  organization  of  a  bank 
when  he  is  not  satisfied  as  to  the  personal  character  and  standing 
of  the  officers  or  directors  or  when  he  has  reason  to  believe  that 
the  bank  is  organized  for  any  purpose  other  than  that  contemplated 
by  the  act,  is  not  unconstitutional  upon  the  alleged  ground  that  it 
confers  judicial  and  legislative  power  upon  the  Auditor. 

2.  Banks — discretion  of  the  Auditor  to  withhold  final  certificate 
is  not  arbitrary.  The  provision  of  section  5  of  the  Banking  act 
authorizing  the  State  Auditor,  under  certain  conditions,  to  with- 
hold the  final  certificate  of  organization  of  a  bank  is  not  arbitrary 
in  the  sense  that  he  may  withhold  such  certificate  regardless  of 
whether  the  conditions  specified  exist,  but  he  is  fully  authorized  to 
withhold  the  certificate  in  the  first  instance  if  he  has  reason  to  be- 
lieve that  the  conditions  exist. 

3.  Same — when  the  Auditor  is  justified  in  withholding  final  cer- 
tificate. The  State  Auditor  is  justified  in  withholding  the  final  cer- 
tificate of  the  organization  of  a  bank  with  a  capital  stock  of  $25,000 
though  a  permit  to  organize  the  bank  in  a  village  of  less  than  5000 
inhabitants  has  been  issued,  where  the  village,  since  the  permit  was 
issued,  has  been  annexed  to  a  city  having  a  population  of  50,000 
or  more,  and  it  appears  that  there  are  already  in  the  village  more 
banks  than  the  population  and  business  interests  of  the  village  war- 
rant, thus  showing  an  attempted  evasion  of  the  statute  requiring 
banks  organized  in  cities  of  50,000  or  more  inhabitants  to  have 
$200,000  of  capital  stock. 

Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  James  A.  Creighton,  Judge,  presiding. 

Edward  N.  Sherburne,  and  Aaron  Cohn,  (Rathje 
&  Wesemann,  of  counsel,)  for  appellants. 

P.  J.  LucEY,  Attorney  General,  and  Thos.  E.  Dempcy, 
for  appellee. 
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Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

A  petition  was  presented  to  the  circuit  court  of  Sanga- 
mon county  praying  for  a  writ  of  mandamus  requiring  the 
Auditor  of  Public  Accounts  of  the  State  to  issue  a  cer- 
tificate to  the  petitioners  authorizing  them  to  commence 
the  business  of  banking,  under  the  name  of  "The  Bermond 
State  Bank."  The  Auditor  answered,  the  cause  was  heard 
on  a  stipulation  of  facts,  the  court  dismissed  the  petition 
and  the  petitioners  appealed. 

On  April  4,  19 14,  the  appellants  applied  to  the  appellee 
for  a  permit  to  organize  a  bank  under  the  name  of  "The 
Bermond  State  Bank,"  having  a  capital  stock  of  $25,000, 
to  do  busings  in  the  village  of  Morgan  Park,  a  village  of 
Cook  county  having  less  than  5000  population.  A  permit 
was  issued  on  April  15,  and  on  April  21,  the  organization 
having  been  completed  in  compliance  with  the  requirements 
of  sections  3  and  4  of  the  Banking  act,  the  Auditor,  by 
a  competent  person  appointed  for  that  purpose,  made  a 
thorough  examination  of  the  affairs  of  the  association  and 
found  that  all  the  requirements  of  the  statute  had  been 
complied  with,  but  although  all  legal  fees  and  expenses 
were  paid  to  him  he  refused  to  issue  the  certificate  required 
by  section  5  to  authorize  the  commencing  of  business.  The 
reason  for  such  refusal  is  found  in  the  following  facts 
which  appear  from  the  pleadings  and  stipulation : 

At  the  time  the  permit  to  organize  a  bank  was  issued 
Morgan  Park  was  a  village  of  about  3700  population,  or- 
ganized under  the  general  laws  of  the  State.  It  was  a 
suburban  residence  district  adjacent  to  the  city  of  Chi- 
cago, with  but  few  industrial  or  commercial  enterprises  and 
small  demand  for  banking  facilities  compared  with  other 
organized  villages  of  like  population  more  remotely  situ- 
ated from  a  large  city  and  having  more  industrial  or  com- 
mercial enterprises,  yet  it  had  seven  banks  fully  organized 
and  doing  business  in  the  village  and  a  permit  had  been 
issued  for  the  organization  of  the  eighth  when  the  appli- 
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cation  for  the  permit  for  the  organization  of  the  Bermond 
State  Bank  was  made,  such  permit  being  the  ninth  for  the 
organization  of  a  State  bank  in  Morgan  Park.     Within  a 
few  years  past  a*  proposition  to  annex  Morgan  Park  to  the 
city  of  Chicago  had  been  submitted  to  the  people  and  voted 
on  three  times,  and  in  191 1  had  carried  in  both  the  city  and 
the  village  but  the  annexation  had  been  defeated  by  pro- 
ceedings in  court.     In  April,  1914,  the  proposition  to  an- 
nex the  village  of  Morgan  Park  to  the  city  of  Chicago 
was  again  submitted  to  the  voters  and  carried  in  the  city 
of  Chicago  on  April  7  and  in  the  village  of  Morgan  Park 
on  April  21.     Prior  to  the  commencement  of  this  suit  the 
village  of  Morgan  Park  as  a  municipality  had  ceased  to 
exist  and  jurisdiction  over  the  property  and  territory  of 
that  municipality  had  become  vested  in  the  city  of  Chicago. 
When  the  permit  was  issued  to  the  appellants  on  April  15, 
19 14,  the  appellee  informed  the  appellants  that  while  it 
might  be  his  duty,  under  the  statute,  to  issue  the  permit, 
.  yet  in  view  of  the  fact  that  the  proposition  for  annexation 
had  carried  once  and  would  probably  carry  again,  as  it  had 
already  carried  at  the  election  in  the  city  on  April  7  and 
was  to  be  voted  on  in  the  village  on  April  21,  and  in  view 
of  the  fact  that  there  were  enough  banks  already  organized 
and  doing  business  in  Morgan  Park,  it  would  be  useless  for 
the  appellants  to  proceed  with  the  organization  of  the  bank, 
as  the  appellee  would  regard  it  as  his  duty  to  refuse  to  is- 
sue a  final  certificate  authorizing  the  bank  to  complete  its 
organization  and  commence  business,  and  the  appellee  did 
refuse  to  issue  such  final  certificate  for  the  reasons  stated. 
The  appellants  had  complied  with  all  the  requirements 
of  the  Banking  act  to  entitle  them  to  the  Auditor's  cer- 
tificate.    Section  5  of  the  Banking  act,  however,  contains 
this  provision :    **The  Auditor  may,  in  his  discretion,  with- 
hold the  issuing  of  the  said  certificate,  authorizing  the  com- 
mencement of  business  when  he  is  not  satisfied  as  to  the 
personal  character  and  standings  of  the  officers  or  directors 
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elected  or  appointed,  in  accordance  with  sections  3  and  4 
of  this  act ;  or  when  he  has  reason  to  believe  that  the  bank 
is  organized  for  any  purpose  other  than  that  contemplated 
by  this  act."  Section  11  provides  that  the  minimum  capi- 
tal stock  with  which  banks  may  be  organized  is  $25,000  in 
cities,  towns  and  villages  of  not  exceeding  5000  inhabitants. 
In  cities,  towns  and  villages  of  50,000  inhabitants  or  more 
the  minimum  capital  stock  is  $200,000.  Chicago  has  a 
population  exceeding  two  millions.  It  requires  no  argu- 
ment to  demonstrate  that  the  purpose  of  the  appellants  was 
not  to  carry  on  a  $25,000  bank  in  competition  with  the 
eight  other  similar  corporations  which  had  preceded  it  in 
this  little  village  of  less  than  4000  inhabitants,  having,  by 
reason  of  its  situation  and  the  character  of  its  residents, 
even  less  business  and  less  demand  for  banking  facilities 
than  the  ordinary  village  of  the  same  size.  The  statute 
contemplates  that  stockholders  in  any  bank  incorporated  in 
cities  of  over  50,000  population  shall  have  at  least  $200,- 
000  of  their  own  money  invested  in  the  business.  This 
was  a  palpable  attempt  to  establish  a  bank  in  a  city  of  over 
50,000  population  with  an  investment  of  only  $25,000  by 
the  stockholders.  It  was  a  manifest  evasion  of  the  statute. 
Counsel  do  not  argue  this  phase  further  than  to  say  that 
the  sworn  application  for  a  permit  expressly  states  that  the 
appellants  desire  to  organize  a  bank  in  Morgan  Park,  and 
that  the  oath  taken  by  each  of  the  appellants  states  that  he 
will  not  knowingly  violate  or  willingly  permit  to  be  vio- 
lated any  of  the  provisions  of  the  act  under  which  the  said 
association  is  organized. 

Counsel  take  the  position  that  by  complying  with  the 
statute  on  April  21,  1914,  appellants  became  entitled  to  a 
final  certificate  from  the  Auditor  on  that  day,  and  that  his 
duty  to  issue  it  is  purely  ministerial  and  may  be  enforced 
by  mandamus.  The  provision  of  the  act  giving  the  Aud- 
itor discretion  to  withhold  the  certificate  when  he  has  rea- 
son to  believe  that  the  bank  is  organized  for  any  purpose 
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other  than  that  contemplated  by  the  act,  they  argue,  is  un- 
constitutional, because  it  confers  upon  the  Auditor  judicial 
and  legislative  power.    It  is  said  that  the  Auditor  may  ar- 
bitrarily refuse  to  issue  the  final  certificate,  giving  no  rea- 
son for  his  refusal  and  no  opportunity  to  the  parties  to  be 
heard.     The  statute  prescribes  the  manner  in  which  bank- 
ing associations  may  become  incorporated,  and  provides 
for  ascertaining,  before  such  incorporation  shall  become 
complete,  whether  the  required  conditions  have  been  com- 
plied with.     The  Auditor  of  Public  Accounts  is  the  offi- 
cer upon  whom  the  General  Assembly  has  imposed  this 
duty,  and  he  necessarily  exercises  judgment  in  determining 
whether  or  not  the  law  has  been  complied  with,  but  his 
action  in  granting  or  refusing  the  certificate  is  not  the  ex- 
ercise of  judicial  power,  as  that  term  is  understood  in  re- 
ferring to  the  distribution  of  the  powers  of  government  by 
the  constitution.     This  is  necessarily  conceded  by  the  ap- 
pellants, for  they  are  seeking  to  compel  the  issuance  of  the 
license  as  a  ministerial  act  by  means  of  a  writ  of  man- 
damus.   The  power  conferred  on  the  Auditor  is  not  diflfer- 
ent  in  character  from  that  exercised  by  superintendents  of 
schools  in  granting  certificates  to  teachers,  by  city  councils 
in  granting  licenses  to  keep  dram-shops,  or  by  the  State 
Board  of  Health  in  granting  licenses  to  practice  medicine. 
In  none  of  these  cases  does  the  officer  or  body  engaged  in 
the  execution  of  the  law  exercise  judicial  power  within  the 
meaning  of  the  constitution.    **The  power  exercised  is  min- 
isterial, only,  although,  as  an  incident  to  its  exercise,  the 
board  is  required  to  do  a  judicial  act,  or,  rather,  an  act 
which  is  in  its  nature  judicial.     No  law  is  construed  or 
applied  by  the  board  and  no  legal  rights  are  submitted  to 
and  adjudicated  by  it,  without  which,  we  have  seen,  judi- 
cial power  is  not  exercised."    Oumers  of  Lands  v.  People, 
113  111.  296;  People  V.  Apfelbaum,  251  id.  18. 

It  is  argued  that  the  language  quoted  from  section  5 
confers  upon  the  Auditor  power  arbitrarily  to  refuse  to 
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issue  the  final  certificate,  as  it  is  said  he  did  in  this  case, 
and  that  he  is  under  no  obligation  to  give  a  reason  for  such 
refusal  or  an  opportunity  for  a  hearing.  It  is  true  that 
arbitrary  power,  to  be  exercised  according  to  the  whim  or 
caprice  of  public  officers,  is  inconsistent  with  our  form  of 
government,  and  any  law  which  vests  the  enforcement  or 
non-enforcement  of  the  law  in  the  particular  case  in  the 
discretion  of  a  public  officer,  unregulated  by  any  rules  or 
conditions,  is  arbitrary  and  invalid.  {Sheldon  v.  Hoyne, 
261  111.  222.)  The  discretion  vested  in  the  Auditor  by 
the  language  quoted  is  not,  however,  such  arbitrary  power. 
He  is  authorized  to  withhold  the  certificate  only  in  case  he 
is  not  satisfied  as  to  the  personal  character  and  standing 
of  the  officers  or  directors  elected  or  appointed  or  when  he 
has  reason  to  believe  that  the  bank  is  organized  for  a  pur- 
pose other  than  that  contemplated  by  the  act.  He  may  not 
arbitrarily  withhold  the  certificate,  alleging  such  a  reason 
where  it  does  not,  in  fact,  exist.  Such  a  withholding  would 
be  an  act  of  the  will,  only,  and  not  of  the  judgment,  and 
would  be  such  a  palpable  abuse  of  discretion  as  could  be 
controlled  by  mandamus. 

Counsel  for  the  appellants  insist  that  nothing  in  the 
stipulation  of  facts  tends  in  the  slightest  degree  to  estab- 
lish the  contention  that  the  appellants  were  seeking  to  es- 
tablish a  bank  in  the  city  of  Chicago  with  a  capital  stock 
of  $25,000.  There  was  every  reason  to  suppose,  when  the 
application  was  made  for  permission  to  organize  the  Ber- 
mond  State  Bank,  that  within  a  few  days  the  village  of 
Morgan  Park  would  become  a  part  of  the  city  of  Chicago. 
There  already  existed  in  Morgan  Park  at  least  half  a  dozen 
superfluous  banks  if  they  were  to  be  limited  to  that  munici- 
pality. There  was  no  opening  for  another  bank  there.  As 
soon  as  annexation  took  place,  if  it  did  take  place,  these 
banks,  being  in  existence  and  in  Chicago,  might  perhaps 
attempt  to  change  their  locations  to.  other  parts  of  the  city. 
These  facts  seem  to  us  sufficient  to  justify  the  inference 
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that  the  appellants'  purpose  in  organizing  the  bank  was  not 
to  conduct  a  banking  business  in  a  city  not  exceeding  5000 
inhabitants  but  in  one  of  50,000  or  more.  The  latter  pur- 
pose was  not  contemplated  by  the  statute  where  the  capital 
stock  of  the  bank  was  only  $25,000,  ,and  the  Auditor  was 
therefore  justified  in  refusing  to  issue  the  certificate. 

Judgment  affirmed. 


Aquila  Mancinelli,  Defendant  in  Error,  vs.  Raffaele 
DE  Bartolo  et  aL — (Teresa  de  Bartolo  Cocuzza, 
Plaintiff  in  Error.) 

Opinion  Hied  April  22,  ipi^ — Rehearing  denied  June  10,  1915. 

JuDiciAi,  SAi*ES — when  evidence  must  show  that  the  administra- 
tor was,  in  fact,  the  real  purchaser.  Where  a  bill  to  set  aside  a 
sale  to  pay  debts  upon  the  ground  that  the  purchaser  was  only  a 
nominal  purchaser  acting  for  the  administrator  is  answered  by  a 
third  party,  who  denies  the  allegations  of  the  bill  and  alleges  facts 
which,  if  true,  show  an  absence  of  fraud,  it  is  incumbent  upon  the 
complainant  to  prove  the  allegations  as  to  the  nominal  purchaser, 
even  though  the  answer  of  the  administrator,  which  is  limited  to 
himself,  might  support  a  decree  divesting  him  of  any  rights  ac- 
quired by  the  sale. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county ; 
the  Hon.  John  M.  O'Connor,  Judge,  presiding. 

Q.  J.  Chott,  and  Frank  H.  Culver,  for  plaintiflE  in 
error. 

Simeon  Straus,  and  Ira  E.  Straus,  for  defendant  in 
error. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Aquila  Mancinelli,  the  defendant  in  error,  filed  her 
amended  bill  for  partition  in  the  superior  court  of  Cook 
county,  wherein  she  alleged  that  her  mother,  Maria  de  Bar- 
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tolo,  died  April  27 ^  1889,  intestate  and  seized  in  fee  of  the 
south  half  of  lot  7,  in  block  39,  in  School  Section  addi- 
tion to  the  city  of  Chicago;  that  she  left  surviving  her 
Raffaele  de  Bartolo,  her  husband,  and  the  defendant  in  er- 
ror, Assunta,  Michael  and  Louis,  her  only  children  and  de- 
scendants ;  that  thereafter  Louis  and  Michael  died,  both  in 
infancy;  that  Raffaele  was  duly  appointed  administrator 
of  the  estate  of  Maria,  and  as  such  administrator  secured 
a  decree  in  the  probate  court  directing  the  sale  of  the  real 
estate  to  pay  debts;  that  the  sale  was  made  to  Henry  J. 
Branden  on  June  19,  1896,  for  $500,  subject  to  the  dower 
and  homestead  rights  of  said  Raffaele  and  subject  to  an 
encumbrance  of  $3600 ;  that  said  Branden  acted  at  the  sale 
as  the  trustee  for  the  administrator;  that  no  money  was 
paid  by  Branden  on  the  purchase;  that  Raffaele  and  his 
wife,  Teresa,  (to  whom  he  was  married  since  the  death  of 
Maria,)  after  the  administrator's  sale  conveyed  the  inter- 
est of  Raffaele  in  said  premises  to  Branden  by  quit-claim 
deed;  that  said  Branden  thereafter,  on  November  17,  1896, 
by  quit-claim  deed  conveyed  the  premises  to  said  Teresa ; 
tiiat  Teresa,  on  October  21,  1897,  by  quit-claim  deed,  her 
nusband  joining  therein,  conveyed  an  undivided  two-thirds 
of  the  premises  to  Raffaele ;  that  the  administrator's  sale 
to  Branden  is  voidable,  for  the  reason  that  Raffaele  was, 
in  fact,  the  purchaser  and  that  said  sale  was  made  solely 
for  the  purpose  of  divesting  the  heirs  of  Maria  of  the  title ; 
that  Teresa  was  not  a  purchaser  for  value  but  acted  with 
Raffaele  for  said  purpose  and  was  a  party  to  the  fraud 
thereby  attempted  upon  the  defendant  in  error  and  Assunta, 
who  are  the  equitable  owners  of  the  undivided  one-third 
held  by  Teresa.  It  is  further  alleged  that  Raffaele  died 
intestate  June  22,  191 2,  seized  of  an  equitable  title  to  one- 
third  of  said  real  estate  and  the  legal  title  to  two-thirds 
thereof,  and  leaving  surviving  him  said  Teresa,  his  widow, 
and  the  defendant  in  error  and  Assunta,  his  daughters  and 
only  heirs-at-law,  and  that  upon  the  death  of  said  Raffaele 
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defendant  in  error  and  Assunta  became  seized  each  of  one- 
half  of  said  real  estate,  subject  to  the  homestead  and  dower 
of  Teresa  in  one-third  thereof. 

Assunta  answered  the  amended  bill,  admitting  the  truth 
of  all  the  allegations  thereof  and  consenting  to  a  decree 
as  prayed.  Raffaele  in  his  lifetime  answered  the  original 
bill,  which  charged  the  same  fraud  as  the  amended  bill, 
admitting  his  appointment  as  administrator  of  the  estate 
of  his  wife,  Maria,  and  reciting  that  he  was  the  equitable 
owner  of  the  premises  and  that  his  wife  (Maria)  held  the 
legal  title  in  trust  for  him;  that  he  was  advised  by  his 
attorney  that  at  the  administrator's  sale  his  said  attorney 
would  procure  a  person  to  buy  the  premises  for  him,  and 
that  if  he  would  thereafter  re-pay  such  person  the  purchase 
price  he  would  convey  the  premises  to  Raffaele  upon  such 
payment.  Teresa,  who  has  since  intermarried  with  one 
Cocuzza,  answered  the  amended  bill,  denying  all  the  alle- 
gations of  fraud  and  reciting  that  the  proceedings  in  the 
probate  court  for  the  sale  of  said  real  estate  by  the  ad- 
ministrator were  in  all  respects  regular;  that  the  sale  to 
Branden  was  for  the  full  value  of  the  property,  and  the 
conveyance  thereafter  by  Raffaele  and  herself  to  Branden 
was  for  the  purpose  of  releasing  the  dower  and  homestead 
rights  of  Raffaele;  that  the  best  market  value  of  the  real 
estate  at  the  time  of  the  sale  did  not  exceed  $4000,  and 
that  Branden  paid  the  full  amount  of  his  bid  and  the  money 
was  accounted  for  by  the  administrator.  She  denies  that 
there  was  any  collusion  or  understanding  between  Branden 
and  the  said  Raffaele  in  regard  to  the  sale,  but  avers  that 
Branden  attempted  to  sell  said  real  estate  and  was  not  able 
to  find  a  purchaser  who  would  pay  him  the  amount  he  had 
paid  for  the  property  subject  to  the  encumbrance;  that 
the  note  for  $3600  secured  by  trust  deed  upon  the  prop- 
erty was  due  and  foreclosure  was  threatened,  for  which 
reason  Branden  was  anxious  to  dispose  of  the  property; 
that  she  thereupon  purchased  said  real  estate  from  Bran- 
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den  and  paid  him  $500  therefor;  that  a  new  note  for 
$3000  was  given  to  another  party,  which  was  secured  by 
trust  deed  on  the  premises,  and  the  mortgage  encumbrance 
was  thereby  reduced  by  her  to  the  extent  of  $600,  which 
she  paid  out  of  her  own  fimds;  that  she  thereafter  con- 
veyed an  undivided  two-thirds  of  said  real  estate  to  said 
Raffaele,  and  that  she  and  Raffaele  together  saved  their 
earnings  and  repaired  the  buildings  then  on  the  premises 
and  erected  another  building  thereon  at  the  cost  of  $5000. 
She  then  specifically  denies  all  the  allegations  of  fraud  in 
the  amended  bill  and  alleges  that  she  was  a  purchaser  in 
good  faith  and  for  full  value  from  Branden;  that  she  is 
seized  in  fee  simple  of  one-third  of  said  real  estate  and 
is  entitled  to  dower  and  homestead  in  the  remaining  two-^ 
thirds  and  that  defendant  in  error  and  Assunta  are  each 
seized  of  one-third,  subject  to  such  dower  and  homestead 
rights. 

The  cause  was  heard  on  the  bill,  answers,  exhibits  and 
oral  testimony.  The  only  evidence  offered  consisted  of  the 
inventory  in  the  estate  of  Maria,  the  account  of  the  admin- 
istrator, the  petition  and  order  of  the  probate  court  to  sell 
the  real  estate  to  pay  debts,  and  the  testimony  of  defend- 
ant in  error,  who  testified  only  as  to  her  age,  the  death 
of  her  mother,  the  condition  of  the  property,  the  fact  that 
both  she  and  her  sister  lived  therein  until  after  they  became 
of  age,  and  that  it  is  now  occupied  by  her  step-mother, 
Teresa.  The  chancellor  found  all  the  facts  as  alleged  in 
the  amended  bill  of  complaint ;  that  Raffaele  was  the  pur- 
chaser of  said  real  estate  at  his  own  sale  and  that  the  sale 
should  be  set  aside;  that  Teresa  was  not  a  purchaser  for 
value  without  notice,  and  that  the  one-third  standing  in  her 
name  is  the  property  of  defendant  in  error  and  Assunta, 
and  decreed  partition  between  defendant  in  error  and  As- 
sunta, subject  to  the  encumbrance  of  $3000  and  subject  to 
the  dower  and  homestead  rights  of  Teresa  in  the  undivided 
one-fourth  of  the  premises,  and  appointed  commissioners 
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to  make  partition.  This  writ  of  error  has  been  sued  out 
to  reverse  that  decree. 

Defendant  in  error  defends  the  decree  upon  the  ground 
that  the  circumstances  disclosed  that  the  administrator's 
sale  was  void  because  the  administrator  purchased  the  prop- 
erty through  the  intervention  of  Branden  and  that  the  sale 
was  therefore  properly  set  aside,  and  claims  that  fraud  will 
be  presumed  from  the  circumstances  disclosed  in  the  plead- 
ings. In  this  contention  she  relies  upon  the  line  of  cases 
which  hold  that  the  purchase  of  real  estate  by  an  admin- 
istrator at  his  own  sale  through  the  intervention"  of  a  third 
party  is  fraudulent  per  se.  No  rule  of  law  is  better  estab- 
lished in  this  State  than  the  one  relied  upon  by  defendant 
in  error,  but  that  rule  simply  means  that  the  purchase  by 
an  administrator  through  the  intervention  of  a  third  party 
who  is,  in  fact,  but  a  nominal  purchaser  is  the  same  as  the 
purchase  by  the  administrator  directly.  It  is  always  neces- 
sary, however,  to  show  that  the  third  party  through  whom 
the  purchase  is  made  was,  in  fact,  but  a  nominal  purchaser 
and  was  acting  for  the  administrator.  The  answer  of  Raf- 
faele  is  sufficient,  so  far  as  his  own  rights  are  concerned, 
to  support  a  decree  divesting  him  of  the  title  he  acquired 
through  Branden  and  Teresa,  but  his  answer  does  not  con- 
clude Teresa,  so  far  as  her  rights  are  concerned.  By  her 
answer  she  denies  any  fraud  and  states  facts  which,  if 
true,  show  an  absence  of  fraud.  It  was  therefore  incum- 
bent upon  defendant  in  error,  as  against  Teresa,  to  estab- 
lish the  allegations  of  her  bill  by  proof.  This  she  failed 
to  do,  as  she  offered  no  testimony  tending  to  prove  that 
Raffaele  was,  in  fact,  the  real  purchaser  at  the  administra- 
tor's sale.  The  court  therefore  erred  in  divesting  Teresa 
of  her  title  to  the  property  and  in  decreeing  partition  be- 
tween defendant  in  error  and  Assunta. 

The  decree  of  the  superior  court  is  reversed  and  the 

cause  is  remanded.  Reversed  and  remanded. 
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Joseph  Hagedorn  et  aL  Appellees,  vs.  Harriet  B.  Bor- 
land, Appellant. 

Opinion  Hied  April  22,  igi^ — Rehearing  denied  June  11,  1915. 

Cloud  on  title — when  decree  fixing  boundary  line  and  quiet- 
ing title  is  erroneous.  A  decree  finding  that  the  complainant  has 
been  in  the  open,  notorious  and  adverse  possession  of  a  certain 
strip  of  land  for  more  than  twenty  years  and  which  fixes  the  bound- 
ary line  and  quiets  the  complainant's  title  is  erroneous,  where  the 
decree  arbitrarily  fixes  the  depth  of  complainant's  lot  at  100  feet, 
whereas  the  evidence  merely  authorizes  a  decree  quieting  title  to 
all  that  part  of  the  strip  of  land  lying  west  of  a  certain  alley. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Thomas  G.  Windes,  Judge,  presiding. 

ToLMAN  &  Redfieu),  and  Henry  P.  Chandler,  for 
appellant. 

Charles  W.  Lamborn,  (Almon  W.  Bulkley,  of 
counsel,)  for  appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Appellees,  Joseph  Hagedorn,  Mary  Hagedorn,  Cather- 
ine Hagedorn  and  Minnie  Empey,  filed  their  bill  of  com- 
plaint in  the  circuit  court  of  Cook  county  against  appellant, 
Harriet  B.  Borland,  to  quiet  title  in  them  to  the  south  half 
of  lot  9,  in  block  126,  in  School  Section  addition  to  Chi- 
cago, it  being  alleged  in  the  bill  that  the  south  half  of  said 
lot  9  has  a  frontage  of  25  feet  on  the  east  side  of  Clark 
street  between  Harrison  and  Polk  streets,  in  the  city  of 
Chicago,  and  extends  back  from  Clark  street,  east,  a  dis- 
tance of  100  feet  to  an  alley,  and  that  appellant  has  taken 
forcible  possession  of  the  east  4}^  feet  of  said  premises 
and  has  commenced  the  construction  of  a  concrete  structure 
thereon.  Appellant  answered  the  bill,  denying  that  the  east 
4}4  feet  of  the  strip  of  land  claimed  by  appellees  are  a  part 
of  the  south  half  of  said  lot  9,  and  denying  that  appellees 
have  any  right,  title  or  interest  in  or  to  the  same.     Appel- 
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lant  also  filed  a  cross-bill,  in  which  she  claimed  that  the 
4j4-foot  strip  in  controversy  is  a  part  of  lot  8,  in  said 
block  126,  and  belongs  to  her,  and  prayed  that  her  title 
thereto  be  quieted.  A  hearing  before  the  chancellor  re- 
sulted in  the  entry  of  a  decree  finding  the  facts  substan- 
tially as  alleged  in  the  original  bill  and  granting  to  appel- 
lees the  relief  prayed  for  in  their  bill.  From  that  decree 
appellant  has  prosecuted  this  appeal. 

Block  126  of  School  Section  addition  to  Chicago  was 
subdivided  by  J.  C.  Goodhue  in  1835  ^"^^  three  tiers  of 
lots,  each  tier  consisting  of  eight  lots.  The  lots  in  the 
western  tier  fronted  west  on  Clark  street,  those  in  the 
middle  tier  fronted  east  on  what  is  now  known  as  Federal 
street,  and  those  in  the  eastern  tier  fronted  west  on  Fed- 
eral street.  Lot  9,  the  south  half  of  which  is  now  owned 
by  appellees,  is  in  the  western  tier  of  lots  fronting  west 
on  Clark  street,  and  lot  8,  which  is  now  owned  by  appel- 
lant, is  in  the  middle  tier  of  lots  fronting  east  on  Federal 
street,  and  the  east  boundary  line  of  said  lot  9,  according 
to  the  Goodhue  plat,  coincides  with  the  west  boundary  line 
of  said  lot  8,  no  alley  having  been  laid  out  by  Goodhue  be- 
tween the  western  and  middle  tiers  of  lots  in  making  the 
subdivision  of  the  block.  The  recorded  depth  of  the  lots 
in  the  western  tier,  including  said  lot  9,  is  115.5  feet  from 
the  east  line  of  Clark  street,  and  the  recorded  depth  of  the 
lots  in  the  middle  tier,  including  said  lot  8,  is  1 15  feet  from 
the  west  line  of  Federal  street.  The  eastern  boundary  line 
of  each  lot  in  the  western  tier  coincides  with  the  western 
boundary  of  the  adjoining  lot  in  the  middle  tier.  In  1846 
Clark  street  along  said  block  126  was  widened  by  taking  a 
strip  of  land  20  feet  in  width  from  the  west  side  of  the 
western  tier  of  lots,  so  that  the  depth  of  those  lots,  includ- 
ing said  lot  9,  as  shown  on  the  Goodhue  plat,  was  by  the 
widening  of  Clark  street  reduced  to  95.5  feet.  Although  no 
alley  between  the  lots  in  the  western  tier  fronting  on  Clark 
street  and  those  in  the  middle  tier  fronting  east  on  Federal 
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street  was  shown  upon  the  plat  of  Goodhue's  subdivision 
of  block  126,  yet  from  an  early  date  the  public  has  con- 
tinuously used  as  an  alley  a  strip  of  land  about  10  feet  in 
width  extending  across  the  rear  of  the  lots  in  the  middle 
tier  from  the  north  boundary  line  of  the  block  to  the  south 
boundary  line  thereof,  and  the  possession  of  the  various 
owners  of  the  lots  fronting  on  Clark  street  and  of  those 
fronting  on  Federal  street  has  at  least  for  sixty  years  been 
substantially  to  the  respective  lines  of  this  alley. 

The  decree  in  this  case  finds  the  distance  from  the  pres- 
ent east  line  of  Clark  street  to  the  west  line  of  the  alley 
to  be  100  feet.     It  also  finds  that  west  of  and  adjoining 
the  west  line  of  the  alley  is  a  strip  of  land  4J^  feet  wide 
which  was  originally  a  part  of  the  middle  tier  of  lots ;  that 
at  an  early  date  the  owner  of  the  south  half  of  said  lot  9 
erected  a  fence  on  the  west  line  of  the  alley,  and  thereby 
inclosed  with  the  south  half  of  said  lot  9  a  strip  of  land 
4/2  ieet  wide  which  was  originally  a  part  of  the  south  half 
of  said  lot  8,  and  that  at  least  since  1866  appellees  and 
their  grantors  have  been  in  the  actual,  visible  and  exclusive 
possession  of  said  4j4-foot  strip,  claiming  to  own  the  same 
as  a  part  of  the  south  half  of  said  lot  9,  and  that  by  reason 
thereof  title  to  the  same  by  adverse  possession  has  become 
and  now  is  vested  in  them.    The  decree  quiets  the  title  of 
appellees  to  the  south  half  of  said  lot  9,  extending  from 
the  present  east  line  of  Clark  street  to  a  line  100  feet  east 
thereof,  and  appellant  is  enjoined  from  interfering  with  the 
said  premises  and  is  ordered  to  remove  all  concrete  and 
other  work  placed  thereon  and  to  fill  all  excavations  made 

therein. 

The  sole  ground  urged  by  appellant  for  reversal  is  that 
the  finding  that  the  premises  occupied  by  the  appellees  and 
those  under  whom  they  claim  extended  east  from  the  pres- 
ent east  line  of  Clark  street  100  feet  is  not  supported  by 
the  evidence.  Appellant  bases  this  contention  principally 
upon  the  testimony  of  Morris  L.  Greeley,  a  surveyor,  who 
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in  October,  1908,  and  in  April,  1909,  made  a  survey  of 
said  block  i26-for  the  purpose  of  determining  the  extent  of 
possession  by  the  owners  of  lots  fronting  on  Clark  street 
with  reference  to  the  line  of  division,  as  shown  on  the 
Goodhue  plat,  between  those  lots  and  the  lots  fronting  east 
on  Federal  street.  According  to  his  testimony  and  accord- 
ing to  a  plat  made  by  him,  based  on  his  survey,  which  was 
introduced  in  evidence  by  appellant,  the  fence  in  the  rear  of 
•appellees'  premises  before  it  was  removed  by  appellant,  in 
1912,  was  two  feet  six  and  one-half  inches  east  of  the  lot 
line  at  the  north  end  and  two  feet  four  and  one-half  inches 
east  of  the  lot  line  at  the  south  end.  From  this  testimony, 
in  connection  with  the  uncontradicted  testimony  that  the 
fence  line  had  not  been  changed  during  the  past  sixty  years, 
appellant  contends  that  the  decree  takes  from  her  and  gives 
to  appellees  a  strip  of  land  approximately  two  feet  in  width 
which  has  never  been  in  the  possession  of  appellees  or  those 
under  whom  they  claim  title  to  the  south  half  of  said  lot  9. 

There  is  no  evidence  to  warrant  the  finding  that  appel- 
lees' possession  ever  extended  back  100  feet  from  the  pres- 
ent east  line  of  Clark  street,  but  there  is  evidence  which  in 
our  opinion  clearly  shows  that  the  distance  between  the  lot 
line  and  appellees'  fence  was  more  than  two  feet  six  and 
one-half  inches.  In  order  to  clearly  understand  the  force 
and  effect  of  the  testimony  relating  to  the  extent  of  appel- 
lees' possession  it  is  necessary  to  have  a  correct  understand- 
ing of  the  location  of  the  lots  and  alley  in  block  125  of 
said  School  Section  addition  with  reference  to  the  location 
of  said  block  126  of  that  addition. 

Block  125  adjoins  block  126  on  the  north,  the  south  line 
of  block  125  coinciding  with  the  north  line  of  block  126. 
These  two  blocks,  in  fact,  constitute  but  one  block  of 
ground, 'Which  is  bounded  on  the  north  by  Harrison  street, 
on  the  east  by  Federal  street,  on  the  south  by  Polk  street 
and  on  the  west  by  Clark  street.  After  the  widening  of 
Clark  street  block  125  was  subdivided.     That  portion  of 
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the  block  lying  north  of  the  western  and  middle  tiers  of 
lots  in  block  126  (being  the  portion  between  Clark  and 
Federal  streets)  was  divided  into  two  tiers  of  lots- with  a 
lo-foot  alley  between  the  tiers.  One  tier  of  lots  fronted 
west  on  Clark  street,  and,  according  to  the  plat  of  the  sub- 
division, extended  east  from  Clark  street  100  feet  to  the 
lo-foot  alley.  The  other  tier  of  lots  fronted  east  on  Fed- 
eral street,  and,  according  to  the  plat,  extended  west  from 
Federal  street  100  feet  to  the  lo-foot  alley.  This  alley 
opened  north  into  Harrison  street. 

The  witnesses  all  agree  that  the  alley  which  has  become 
established  by  user  through  block  126  from  the  north  line 
of  the  block  south  to  Polk  street  is  on  a  direct  line  with 
the  alley  laid  out  in  block  125.  Appellees'  witnesses,  con- 
sisting chiefly  of  persons  who  more  than  twenty  years  ago 
resided  on  some  one  of  the  lots  in  block  126,  testified  that 
the  boundary  lines  of  the  alley  extending  from  Harrison 
street  to  Polk  street  were  clearly  defined  by  fences,  sheds 
and  barns,  which  extended  in  a  continuous  straight  line  on 
each  side  of  the  alley  from  Polk  street  to  Harrison  street. 
The  plat  made  by  Greeley  from  his  survey  does  not  show 
the  fences  and  sheds  on  the  west  side  of  the  alley  through 
block  126  to  be  on  a  continuous  straight  line,  but  shows 
that  in  some  places  along  the  alley  sheds  and  fences  extend 
two  feet  further  east  than  the  fence  in  the  rear  of  the  ap- 
pellees' premises.  It  appears,  however,  that  a  number  of 
years  ago  the  alley  was  filled  and  graded  to  a  height  from 
two  to  three  feet  above  the  surface  of  the  lots,  and  that  the 
travel  through  the  alley  has  gradually  forced  the  fill  outside 
of  the  original  lines  and  against  the  fences,  causing  the 
fences  on  the  west  side  of  the  alley  to  lean  to  the  west. 
Greeley  testified  that  the  fences  along  the  alley  when  he 
made  his  survey  were  in  all  sorts  of  conditions, — ^that  some 
of  them  leaned  considerably, — ^but  he  did  not  remember 
specifically  the  condition  of  the  fence  in  the  rear  of  lot  9. 
He  further  testified  that  in  obtaining  the  distances  shown 
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on  his  plat  between  the  lot  lines  and  the  fences  he  made 
his  measurements  about  the  surface  of  the  alley,  and  that 
if  a  post  was  leaning  over  at  an  angle  of  thirty  degrees  the 
measurement  might  be  off  from  the  line  at  the  foot  of  the 
post  something  like  ij^  feet.  The  time  at  which  Greeley 
obtained  the  distances  shown  on  his  plat  and  the  location 
of  the  place  on  the  fence  at  which  the  measurements  were 
taken  may  explain  the  discrepancy  between  his  testimony 
and  the  testimony  of  appellees'  witnesses  concerning  the  lo- 
cation of  the  fence  line.  In  our  opinion  the  testimony  of 
appellees'  witnesses  regarding  the  conditions  which  existed 
in  the  alley  from  at  least  1885  until  a  comparatively  recent 
date  is  entitled  to  more  weight  in  determining  the  west 
line  of  the  alley  in  the  rear  of  appellees'  premises  than  the 
testimony  of  Greeley.  It  appears  from  the  evidence  that 
on  two  occasions  the  city  of  Chicago  paved  the  alley  from 
Harrison  street  to  Polk  street,  and  levied  special  assess- 
ments against  the  lots  fronting  on  Clark  street,  as  well  as 
those  fronting  on  Federal  street,  to  defray  the  cost  there- 
of. The  first  pavement  was  laid  in  1854,  and  the  record 
of  the  proceedings  for  the  construction  of  that  pavement 
shows  that  the  alley  to  be  paved  was  10  feet  in  width.  The 
second  pavement,  constructed  of  cedar  blocks  laid  within 
lines  10  feet  apart,  formed  by  two-inch  planks  laid  on  edge 
on  the  east  and  west  sides  of  the  alley,  was  constructed  in 
1885.  The  testimony  shows  that  the  planks  which  formed 
the  western  line  of  this  lo-foot  pavement  did  not  in  every 
instance  extend  to  the  fences  and  sheds  along  the  west  line 
of  the  alley,  and  that  where  such  condition  existed,  posts 
were  driven  in  the  ground  at  the  outer  edge  of  the  planks 
to  maintain  them  in  position,  or,  in  case  of  a  wooden  build- 
ing, wooden  wedges  or  blocks  were  placed  in  the  space  be- 
tween the  planks  and  the  buildings.  Such  spaces  between 
the  pavement  and  the  fences  or  buildings  remained  a  part 
of  the  alley,  and  the  lot  owners  west  of  the  alley  obtained 
no  title  thereto,  as  they  were  not  in  the  exclusive  possession 
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thereof.  The  proof  offered  by  appellees  shows  that  their 
fence  did  not  extend  to  the  west  line  of  this  pavement,  and 
that  there  was  a  space  of  approximately  six  inches  between 
their  fence  and  the  plank  which  formed  the  west  line  of 
the  pavement.  This  six  inches  being  a  part  of  the  alley, 
appellant  owns  the  fee  therein  and  has  a  right  to  make  such 
use  of  it  as  will  not  interfere  with  its  use  as  a  public  alley. 
.The  decree,  however,  takes  this  six-inch  strip  away  from 
appellant  and  gives  it  to  appellees,  and  to  that  extent  the 
decree  is  erroneous. 

No  proof  whatever  was  made  by  either  party  showing 
djay  actual  measurement  from  the  east  line  of  Clark  street 
to  appellees'  fence,  nor  from  the  east  line  of  Clark  street 
to  the  west  line  of  the  cedar  block  pavement.  The  fence 
having  been  removed  by  the  appellant  in  1912  is  no  longer 
a  monument  showing  the  east  line  of  appellees'  possession, 
and  the  cedar  block  pavement  has  long  since  disappeared. 
It  is,  however,  reasonably  certain  that  the  cedar  block  pave- 
ment was  laid  between  the  lines  of  the  alley  in  block  125 
produced  south  from  Harrison  street,  and  that  appellees' 
possession  extended  to  a  line  six  inches  west  of  the  west 
line  of  the  pavement.  A  decree  so  fixing  the  east  line  of 
appellees'  premises  is  the  proper  decree  to  be  entered  in 
this  cause  instead  of  one  fixing  such  line  100  feet  east  of 
the  present  east  line  of  Clark  street. 

The  decree  of  the  circuit  court  is  reversed  and  the  cause 
remanded  to  the  circuit  court,  with  directions  to  enter  a  de- 
cree declaring  and  quieting  appellees'  title  to  the  south  half 
of  said  lot  9,  extending  from  the  present  east  line  of  Clark 
street  east  to  a  line  six  inches  west  of  the  west  line  of  the 
alley  in  said  block  125  produced  south  from  Harrison  street, 
and  declaring  and  quieting  appellant's  title  to  the  south  half 
of  said  lot  8  from  the  west  line  of  Federal  street  to  said 
line  six  inches  west  of  the  west  line  of  the  alley  in  said 
block  125  produced  south  from  Harrison  street,  subject, 
however,  to  the  right  of  the  public  and  adjoining  lot  own- 
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ers  to  use  as  an  alley  all  that  portion  of  the  south  half  of 
said  lot  8  lying  between  the  east  line  of  the  alley  in  said 
block  125  produced  south  from  Harrison  street  and  a  line 
six  inches  west  of  the  west  line  of  the  alley  in  said  block 
125  produced  south  from  Harrison  street. 

Reversed  and  remanded,  with  directions. 


Ths  People  of  the  State  op  Iixinois,  Defendant  in  Er- 
ror, vs.  Edward  Phipps,  Plaintiff  in  Error. 

Opinion  filed  April  22,  IQ15 — Rehearing  denied  June  u,  1915.. 

1.  Criminal  law — what  necessary  to  qualify  a  lay  witness  to 
testify  as  to  soundness  of  mind  of  defendant.  In  order  to  qualify 
a  non-expert  witness  to  testify  in  a  criminal  case  as  to  the  sound- 
ness of  mind  of  the  defendant  he  must  first  detail  the  peculiarities 
he  has  observed  and  the  facts  and  circumstances  on  which  he  bases 
his  opinion,  and  his  mere  opinion,  without  a  statement  of  facts  and 
circumstances  on  which  it  is  based,  can  be  given  no  weight 

2.  Same — when  conversations  with  defendant  are  not  admis- 
sible. Conversations  between  the  defendant  and  certain  witnesses 
relative  to  the  alleged  misconduct  of  the  defendant's  wife  with  the 
man  whom  he  is  charged  with  assaulting  with  intent  to  murder  are 
not  admissible  as  tending  to  show  the  defendant's  mental  condi- 
tion, where  it  is  not  shown  that  his  mind  had  ever  been  diseased 
or  that  the  receipt  by  him  of  the  information  as  to  his  wife's  al- 
leged infidelity  itself  produced  actual  insanity. 

3.  Same — what  question  by  the  Staters  attorney  is  proper  cross- 
examination.  Where  a  non-expert  witness  is  asked,  on  direct  ex- 
amination, to  describe  the  conduct  of  the  defendant  on  the  last  two 
times  he  saw  him  prior  to  the  day  of  the  shooting,  and  he  answers 
that  the  defendant  was  very  nervous  and  did  not  appear  to  know 
what  he  was  doing,  it  is  proper  to  allow  the  State's  attorney,  on 
cross-examination,  to  ask  the  witness  whether  defendant  seemed 
to  know  what  he  was  talking  about. 

4.  Same — when  instructions  as  to  self-defense  are  not  errone- 
ous as  ignoring  defense  of  insanity.  Instructions  upon  the  subject 
of  self-defense  are  not  erroneous  as  ignoring  the  defense  of  insan- 
ity where  they  do  not  purport  to  sum  up  the  elements  necessary 
to  warrant  a  verdict  of  guilty  nor  to  direct  a  verdict  and  where  the 
defense  of  insanity  is  treated  in  other  instructions. 
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5.  Same — words  constitute  no  justification  for  assault  with  in- 
tent to  murder.  On  the  trial  of  one  charged  with  assault  with  in- 
tent to  murder  a  man  who  he  had  been  told  had  been  guilty  of 
adultery  with  the  defendant's  wife,  instructions  are  proper  which 
inform  the  jury  that  it  is  immaterial  what  conversations  had  previ- 
ously taken  place  between  the  defendant  and  such  man  or  what  the 
tatter's  conduct  had  been  with  reference  to  the  defendant's  wife, 
provided  the  defendant  did  not  act  in  self-defense  in  the  shooting 
and  had  mental  ability  to  distinguish  between  right  and  wrong. 

6.  Same — what  is  not  improper  conduct  by  the  court.  If  the 
defendant,  while  on  the  witness  stand,  persists  in  volunteering  re- 
marks as  to  his  defense  and  what  he  could  prove  if  the  court  would 
permit  him  to  do  so,  after  having  been  cautioned  by  the  court,  it 
is  not  error  for  the  court  to  reprimand  him  in  the  presence  of  the 
jury  and  threaten  to  punish  him  for  contempt. 

Writ  of  Error  to  the  Circuit  Court  of  Macon  county ; 
the  Hon.  W.  K.  Whitfield,  Judge,  presiding. 

Evans  &  Hamilton,  for  plaintiff  in  error. 

P.  J.  LucEY,  Attorney  General,  Jesse  L.  Deck,  State's 
Attorney,  and  Arthur  R.  Roy,  (C.  F.  Evans,  of  counsel,) 
for  the  People. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Plaintiff  in  error,  Edward  Phipps,  was  convicted  in  the 
circuit  court  of  Macon  county  of  the  crime  of  assault  with 
intent  to  commit  murder  and  was  sentenced  pursuant  to 
the  statute  to  the  penitentiary  at  Chester.  The  grounds 
relied  upon  for  reversal  of  the  judgment  of  the  circuit 
court  are,  that  the  trial  court  erred  in  the  admission  and 
exclusion  of  evidence,  in  the  giving  and  refusing  of  instruc- 
tions, and  in  making  prejudicial  remarks  in  the  presence 
of  the  jury. 

Plaintiff  in  error  and  the  complaining  witness,  Rich- 
ard V.  Roderick,  resided  in  the  same  flat-building  in  the 
city  of  Decatur.  It  appears  that  the  plaintiff  in  error  sus- 
pected Roderick  of  having  illicit  relations  with  his  wife. 
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On  March  19,  1914,  as  Roderick  was  passing  down  the 
hallway  of  the  floor  on  which  both  he  and  plaintiff  in  er- 
ror resided,  plaintiff  in  error  stepped  out  from  his  apart- 
ments and  shot  Roderick,  wounding  him  seriously.  The 
assault  was  not  denied  by  plaintiff  in  error  upon  the  trial. 
Two  defenses  were  interposed:  that  of  self-defense  and 
temporary  insanity. 

It  is  complained  that  the  court  improperly  excluded 
competent  testimony  on  the  question  of  the  mental  condi- 
tion of  the  plaintiff  in  error  prior  to  and  at  the  time  the 
assault  was  committed.  No  expert  testimony  was  offered 
on  this  question,  the  only  witnesses  called  being  laymen  or 
non-expert  witnesses.  It  is  proper  to  show  the  soundness 
or  unsoundness  of  mind  by  a  non-expert  witness,  but  in 
order  to  qualify  such  a  witness  to  testify  that  the  person 
concerning  whom  the  inquiry  is  being  made  is  of  unsound 
mind,  he  must  first  detail  the  peculiarities  which  he  has 
observed  and  the  facts  and  circumstances  upon  which  he 
bases  his  opinion.  Where  the  purpose  is  to  prove  unsound- 
ness of  mind,  an  objection  is  properly  sustained  to  a  ques- 
tion which  calls  for  the  opinion  of  the  witness  as  to  the 
mental  condition  without  first  eliciting  the  facts  and  cir- 
cumstances upon  which  such  opinion  is  based.  The*  opin- 
ion of  a  non-expert  witness  that  the  person  who*  is  the 
subject  of  the  inquiry  is  of  unsound  mind  is  entitled  to  no 
weight  where  he  states  no  facts  or  circumstances  which 
would  induce  a  reasonable  belief  that  such  person  is  of  un- 
sound mind.  After  the  witness  has  detailed  all  the  facts 
upon  which  he  bases  his  opinion  he  may  then  give  that 
opinion  to  the  jury,  to  be  received  by  them  and  given  such 
value  as  the  facts  detailed  and  the  apparent  intelligence  of 
the  witness  and  his  capacity  to  form  an  opinion  may  war- 
rant. (Brainard  v.  Brainard,  259  111.  613;  Coleman  v. 
Marshall,  263  id.  330.)  In  no  instance  did  the  court  re- 
fuse to  permit  any  witness  on  behalf  of  plaintiff  in  error 
to  testify  concerning  any  peculiarities  of  the  plaintiff  in 
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^rror  prior  to  or  about  the  time  of  the  shooting,  or  to  de- 
^ribe  his  conduct  and  actions  during  the  same  time,  or  to 
^^tail  any  change  that  had  been  observed  in  his  conduct. 
Objections  were  sustained  to  questions  propounded  in  chief 
^^  witnesses  called  on  behalf  of  plaintiff  in  error  which 
^Ued  for  the  ultimate  conclusions  of  the  witnesses  as 
^^^Wn  from  what  they  had  seen  and  observed.  Without 
detailing  the  bases  of  their  opinions  in  this  respect  the  con- 
clusions arrived  at  by  the  witnesses  would  be  of  no  value 
whatever  to  the  jury  and  were  properly  excluded.  In  no 
instance,  however,  was  any  witness  on  behalf  of  plaintiff  in 
error  asked,  in  his  examination  in  chief,  whether  he  be- 
lieved plaintiff  in  error  to  be  sane  or  insane.  The  opinions 
asked  for  by  the  questions  above  mentioned  fell  short  of 
that.  This  is  probably  accounted  for  by  the  fact  that  no 
witness  called  on  behalf  of  plaintiff  in  error  qualified  to 
give  such  an  opinion.  Two  of  the  plaintiff  in  error's  wit- 
nesses, on  cross-examination,  however,  were  asked  if  in 
their  judgment  plaintiff  in  error,  at  the  time  of  the  shoot- 
ing, knew  the  difference  between  right  and  wrong,  and 
each  replied  that  in  his  opinion  he  did  not.  This  is  the 
only  opinion  evidence  given  on  the  trial  on  the  question  of 
the  mental  condition  of  plaintiff  in  error. 

The  proposition  most  strenuously  argued  on  behalf  of 
plaintiff  in  error  is,  that  the  court  excluded  from  the  jury 
certain  conversations  had  by  plaintiff  in  error  with  various 
persons  as  to  the  misconduct  of  Roderick  and  Mrs.  Phipps, 
and  it  is  insisted  that  this  was  error  because  it  is  claimed 
that  it  has  a  bearing  upon  the  mental  condition  of  plaintiff 
in  error  at  the  time  the  assault  was  made.     It  was  sought 
to  be  shown  that  about  March  4,  191 4,  and  on  various  days 
between  that  time  and  the  date  of  the  shooting,  informa- 
tion had  been  conveyed  to  the  plaintiff  in  error  that  his 
wife  had  been  guilty  of  adultery  with  Roderick.     It  is  not 
claimed  that  the  receipt  of  such  information  by  plaintiff  in 
error  justified  him  in  making  a  murderous  assault  upon 
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Roderick,  or  that  the  fact  that  his  wife  had  been  guilty  of 
adultery  with  Roderick,  if  such  be  the  fact,  would  be  a 
justification  for  such  an  assault.  Neither  is  it  claimed  that 
this  evidence  should  have  been  admitted  in  order  to  show 
that  if  death  had  resulted  from  the  assault  the  crime  com- 
mitted would  have  been  manslaughter  instead  of  murder, 
thus  showing  the  lack  of  the  necessary  intent  to  constitute 
the  crime  of  assault  with  intent  to  commit  murder.  The 
only  contention  in  this  respect  is  that  this  evidence  should 
have  been  admitted  as  bearing  upon  the  mental  condition 
of  plaintiff  in  error.  That  it  did  have  an  effect  upon  his 
mental  condition  is  evident  from  the  record,  as  various  of 
the  witnesses  testified  that  he  was  very  angry  and  acted 
like  a  madman;  and  this,  indeed,  would  be  the  natural 
effect  of  the  receipt  of  such  information  upon  a  man  who 
has  a  proper  regard  for  the  purity  of  his  home.  It  does 
not  necessarily  follow,  however,  that  the  receipt  of  such 
information  or  the  realization  of  such  a  fact,  if  it  be  a 
fact,  results  in  insanity  or  a  diseased  condition  of  the  mind. 
It  was  not  attempted  to  be  shown  that  plaintiff  in  error's 
mind  had  ever  been  diseased  or  that  he  had  been  in  any 
respect  peculiar  or  abnormal  prior  to  the  time  when  he 
suspected  the  infidelity  of  his  wife.  It  is  possible  that  in 
one  whose  mind  had  been  diseased  and  who  was  a  sufferer 
from  some  mental  disorder  the  receipt  of  such  information, 
whether  based  upon  actual  fact  or  not,  would  have  a  tend- 
ency to  increase  the  mental  disorder  and  further  unbalance 
the  mind  and  completely  deprive  the  person  affected  of  the 
use  of  his  mental  faculties.  In  such  case  it  would  no  doubt 
be  proper  to  show  the  receipt  of  such  information  and  the 
effect  it  had  upon  the  mind  which  was  already  diseased, 
or  if,  in  fact,  the  receipt  of  such  information  of  itself  had 
produced  a  condition  of  insanity  in  the  person  who  had 
theretofore  been  normal,  it  might  be  proper,  after  showing 
the  insane  condition,  to  show  the  cause  which  produced  it. 
In  this  case  it  was  not  shown  that  plaintiff  in  error  was 
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insane  or  was  suffering  from  any  mental  disorder  other 
than  that  he  was  extremely  angry.  As  this  testimony,  of 
itself,  under  the  state  of  the  record,  could  not  possibly  tend 
to  prove  mental  disorder  or  insanity  it  was  properly  ex- 
cluded. 

On  his  direct  examination  plaintiff  in  error  was  asked 
if  he  realized  what  he  was  doing  on  the  occasion  of  the 
assault,  to  which  he  started  to  reply,  "Well,  I  thought  I 

did,  in  a  way,  but  I  didn't "  when  the  State's  attorney 

said,  "You  have  answered  it  now."  Counsel  for  plaintiff 
in  error  insisted  that  he  be  permitted  to  complete  his  an- 
swer, but  the  court  ruled  that  the  question  had  been  an- 
swered. This  was  error.  Plaintiff  in  error  should  have 
been  permitted  to  answer  the  question  fully.  The  error 
was  harmless,  however,  as  later  in  his  examination,  and  on 
cross-examination,  this  matter  was  gone  into  fully  and  he 
was  permitted  to  testify  at  length  on  the  subject. 

On  direct  examination  one^of  the  witnesses  for  plain- 
tiff in  error  was  asked  to  describe  his  conduct  the  last  two 
times  he  saw  him  prior  to  March  19.  This  the  witness  did 
without  objection,  stating  that  plaintiff  in  error  was  very 
nervous  and  did  not  appear  to  know  what  he  was  doing. 
On  cross-examination  this  witness  was  asked  whether  he 
seemed  to  know  what  he  was  talking  about,  to  which  he 
replied,  over  objection,  that  he  did.  It  is  insisted  that  it 
was  error  to  permit  this  line  of  cross-examination.  The 
cross-examination  was  proper.  The  witness,  upon  his  ex- 
amination in  chief,  was  asked  to  describe  the  conduct  of 
plaintiff  in  error,  as  tending  to  show  that  his  mind  was 
abnormal  at  that  time.  While  the  witness  was  not  asked, 
on  direct  examination,  to  give  an  opinion  as  to  the  mental 
condition  of  plaintiff  in  error,  this  subject  being  opened  it 
was  proper,  oh  cross-examination,  for  the  State  to  ask  the 
question  objected  to. 

Complaint  is  made  of  the  giving  of  fifteen  instructions 
on  behalf  of  the  People,  of  the  modification  of  one,  and 
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the  refusal  to  give  three  offered  on  behalf  of  plaintiff  in 
error.  A  number  of  the  instructions  given  on  behalf  of  the 
People  are  objected  to,  on  the  ground  that  they  are  argu- 
mentative. There  is  no  basis  for  this  criticism.  The  in- 
structions so  criticised  were  in  proper  form  and  have  been, 
in  substance,  repeatedly  approved  by  this  court. 

The  plaintiff  in  error  complains  that  certain  instructions 
given  on  behalf  of  the  People  on  the  subject  of  self-defense 
ignored  the  defense  of  insanity.  None  of  the  instructions 
complained  of  purported  to  sum  up  the  elements  necessary 
to  warrant  a  verdict  of  guilty  nor  did  any  of  them  direct 
a  verdict.  The  rules  of  law  laid  down  in  each  were  ex- 
pressly  limited  to  the  defense  of  self-defense,  and  other  in- 
structions given  to  the  jury  announced  the  law  applicable 
to  the  defense  of  insanity.  Instructions  must  be  taken  as 
a  series,  and  when  the  instructions  given  on  the  subject 
of  self-defense  are  read  in  connection  with  the  remaining 
instructions  given  to  the  jury,  there  is  no  possibility  that 
the  jury  could,  by  the  instructions  on  the  subject  of  self- 
defense,  have  been  led  to  believe  that  they  might  find  plain- 
tiff in  error  guilty  even  though  they  believed  he  was  insane 
at  the  time  he  made  the  assault  upon  Roderick.  Moreover, 
if  the  instructions  offered  by  the  People  on  the  subject  of 
self-defense  are  subject  to  the  objection  that  they  ignored 
the  defense  of  insanity  the  instructions  submitted  by  plain- 
tiff in  error  on  the  subject  of  self-defense  are  subject  to 
the  same  objection,  and  plaintiff  in  error  is  therefore  in 
no  position  to  complain  of  the  alleged  error  in  giving  the 
People's  instructions  on  that  subject.  People  v.  Threewitt, 
251  111.  509. 

One  of  the  instructions  given  to  the  jury  stated  that  it 
was  immaterial  what  previous  conversations,  if  any,  had 
been  had  between  the  plaintiff  in  error  and  ^Roderick,  pro- 
vided they  believed,  from  the  evidence,  beyond  a  reason- 
able doubt,  that  plaintiff  in  error  shot  Roderick  as  charged, 
and  that  he  did  not  act  in  self-defense  and  had  sufficient 
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mental  ability  to  distinguish  between  right  and  wrong  as 
to  the  particular  act  done.  It  was  not  error  to  give  this 
instruction.  Words,  however  provoking,  constitute  no  jus- 
tification for  an  assault  with  intent  to  commit  murder. 
Friederich  v.  People,  147  111.  310. 

For  the  reasons  already  given,  the  instruction  on  be- 
half of  the  People  that  it  makes  no  difference  what  the 
conduct  of  Roderick  had  or  had  not  been  relative  to  the 
wife  of  plaintiff  in  error  was  properly  given. 

What  has  already  been  said  in  reference  to  the  giving 
of  instructions  on  the  two  defenses  of  insanity  and  self- 
defense  justifies  the  action  of  the  court  in  giving  the  modi- 
fied instruction  on  behalf  of  plaintiff  in  error. 

The  refused  instructions  complained  of  were  fully  cov- 
ered by  others  in  the  series.  The  jury  were  fully  and 
fairly  instructed  upon  the  law,  and  we  perceive  no  error  in 
the  giving  or  refusing  of  any  instructions. 

It  is  further  complained  that  the  court  made  prejudi- 
cial remarks  to  the  plaintiff  in  error  and  to  his  attorneys 
in  the  presence  of  the  jury.  While  on  the  stand  plaintiff 
in  error  was  not  disposed  to  abide  by  the  ruling  oi  the 
court  upon  objections  interposed  and  it  became  necessary 
to  reprimand  him.  While  the  court  finally  reprimanded 
him  severely  and  threatened  to  punish  him  for  contempt 
we  perceive  no  error  in  this,  as  plaintiff  in  error  had  been 
cautioned  and  yet  persisted  in  volunteering  remarks  as  to 
his  defense  and  what  he  could  prove  if  the  court  would 
permit  him  to  do  so.  The  remarks  to  counsel  complained 
of  were  occasioned  by  counsel  insisting  upon  the  right  to 
repeatedly  ask  questions  to  which  objections  had  been  sus- 
tained. There  was  no  error  in  this  regard.  It  was  not 
necessary  to  repeat  the  questions  in  order  to  preserve  the 
point,  and  counsel  should  have  submitted  to  the  ruling  of 
the  court. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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Harry  O.  Whitix)Ck,  Defendant  in  Error,  vs.  Jessie 
NiCKERSON  Whitlock,  Plaintiff  in  Error. 

Opinion  filed  April  22,  ipi^ — Rehearing  denied  June  it,  1913, 

1.  Divorce — when  decree  of  divorce  for  adultery  by  wife  will 
not  be  upheld,  A  decree  granting  a  divorce  for  adultery  by  the 
wife  will  not  be  upheld  by  the  Supreme  Court  where  the  only  spe- 
cific evidence  that  tends  to  prove  the  charge  is  the  testimony  of  a 
biased  witness,  whose  story  is  improbable  and  in  part  clearly  im- 
possible, and  is  contradicted  by  credible  witnesses. 

2.  Same — extreme  and  repeated  cruelty  means  repeated  acts 
of  violence.  To  justify  a  divorce  on  the  ground  of  extreme  and 
repeated  cruelty  the  cruel  treatment  proved  must  be  actual  phys- 
ical violence  and  be  repeated,  and  if  the  charges  are  denied  there 
must  be  some  evidence  of  such  acts  in  addition  to  the  testimony 

of  the  complaining  party. 

I 

Dunn,  Cooke  and  Watson,  JJ.,  dissenting. 

Writ  of  Error  to  the  Branch  "D"  Appellate  Court 
for  the  First  District ; — ^heard  in  that  court  on  appeal  from 
the  Superior  Court  of  Cook  county;  the  Hon.  Wili^iam 
E.  Dever,  Judge,  presiding. 

David  K.  Tone,  (William  E.  Mason,  and  Lewis  F. 
Mason,  of  counsel,)  for  plaintiff  in  error. 

Short,  Davis  &  Rust,  (Burkhaj^ter  &  Grossberg, 
and  Wallace  Streeter,  of  counsel,)  for  defendant  in 
error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

Defendant  in  error  (hereafter  referred  to  as  complain- 
ant) filed  his  bill  in  the  superior  court  of  Cook  county  on 
December  22,  191 1,  against  plaintiff  in  error  (hereafter  re- 
ferred to  as  defendant)  for  divorce.  The  bill  charged  de- 
fendant with  having  committed  adultery  with  Dr.  O'Byrne, 
the  family  physician  of  the  parties  to  the  suit,  on  Septem- 
ber 21,  191 1,  and  at  divers  other  times.  Defendant  an- 
swered the  bill  denying  the  charge  of  adultery  and  filed  a 
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cross-bill  for  divorce  charging  her  husband  with  extreme 
and  repeated  cruelty.  The  husband  filed  an  answer  deny- 
ing the  charge  in  the  cross-bill.  Replications  were  filed  and 
the  cause  was  heard  by  the  court  without  a  jury,  resulting 
in  a  decree  finding  the  defendant  in  the  original  bill  guilty 
of  adultery  as  charged  and  awarding  the  complainant  in 
the  original  bill  a  divorce  upon  that  ground.  The  cross- 
bill was  dismissed  for  want  of  equity.  On  appeal  to  the 
Appellate  Court  for  the  First  District  the  decree  was  af- 
firmed, and  the  case  is  brought  to  this  court  upon  a  writ 
of  certiorari. 

It  is  assigned  for  error  that  the  Appellate  Court  erred 
in  affirming  the  decree  of  the  superior  court  finding  that 
subsequent  to  her  marriage  the  defendant  committed  adul- 
tery and  decreeing  a  divorce  on  that  ground  and  dismissing 
the  cross-bill  for  want  of  equity,  and  that  such  decree  is 
contrary  to  the  evidence.  As  the  decision  of  the  case  de- 
pends entirely  upon  the  evidence  and  the  question  is  al- 
together one  of  fact  we  have  examined  the  record  closely, 
the  honor  and  good  name  of  both  parties  to  the  suit  and 
that  of  their  children  being  involved. 

The  parties  were  married  March  i,  1908.  Their  first 
child  was  born  on  November  24,  1909,  and  the  second  on 
March  24,  191 1.  Dr.  O'Byrne  attended  defendant  at  the 
birth  of  the  first  child  and  continued  as  the  family  phy- 
sician from  that  time  until  subsequent  to  the  date  of  the 
alleged  adultery.  After  the  marriage  the  parties  lived  on 
South  Forty-fifth  avenue,  in  Chicago,  until  about  May  i, 
1910,  for  the  next  year  on  Washtenaw  avenue,  and  from 
about  May  i,  191 1,  until  after  their  separation,  in  a  flat- 
building  on  West  Adams  street  which  was  owned  by  the 
mother  of  complainant  and  who  lived  in  the  upper  flat  of 
the  building,  complainant  and  defendant  and  their  children 
occupying  the  lower  flat.  The  material  witnesses  on  behalf 
of  the  complainant  were  himself,  his  brother,  William,  and 
his  mother.    The  complainant  testified  that  at  the  time  of 
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the  birth  of  their  first  child,  and  about  an  hour  after  the 
child  was  born,  he  stepped  into  the  bed-room,  where  Dr. 
O'Byrne  was  alone  with  the  defendant,  and  found  him 
patting,  her  cheek  and  calling  her  endearing  names.  Oii 
June  20,  19 10,  he  came  home  and  entered  the  house  quickly 
and  found  the  defendant  with  her  face  flushed,  her  hair 
mussed  up  and  holding  her  hands  behind  her  back,  and 
that  she  confessed  afterwards  that  she  was  hiding  the  doc- 
tor's gloves  behind  her  back,  and  that  he  had  left  by  the 
back  door  through  the  basement  as  complainant  came  in 
at  the  front.  In  June,  191 1,  the  complainant  came  home 
sick,  affected  by  the  heat,  as  he  says,  and  saw  the  doctor 
getting  up  from  a  couch  where  his  wife  was  lying,  in  the 
bed-room.  On  that  occasion  the  doctor  ministered  to  the 
complainant,  putting  him  to  bed  and  placing  cracked  ice  on 
his  head.  On  September  24,  191 1,  the  complainant  dis- 
charged Dr.  O'Byrne  for  the  reason  that  his  treatment  of 
the  baby  was  not  satisfactory  and  another  physician  was 
called.  On  October  28,  191 1,  after  a  conversation  with 
his  mother,  he  claims  that  the  defendant  confessed  to  hav- 
ing had  improper  relations  with  Dr.  O'Byrne  at  different 
times,  and  subsequently,  on  the  same  evening,  admitted  the 
same  thing  in  the  presence  of  her  father  and  mother,  who 
lived  in  the  neighborhood  and  who  had  been  sent  for  to 
bring  over  an  anonymous  letter  the  defendant's  mother  had 
received.  The  brother  of  the  complainant,  William  Whit- 
lock, also  testified  that  she  repeated  this  confession  in  the 
presence  of  the  complainant  and  himself  on  November  18, 
191 1.  These  admissions  and  alleged  confessions  were  de- 
nied in  to  to  by  the  defendant  and  by  her  father  and  mother, 
who  were  present  on  October  28  when  it  was  claimed  they 
were  first  made,  and  their  testimony  puts  the  matters  that 
were  there  discussed  in  an  entirely  different  light.  There 
is  evidence  of  some  of  the  neighbors  that  Dr.  O'Byrne  was 
a  frequent  caller  at  the  Whitlock  house  and  at  other  houses 
in  the  neighborhood  where  he  had  patients.     The  mother 
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of  the  complainant  testified  that  in  the  latter  part  of  June, 
191 1,  she  was  in  the  parlor  of  the  flat  occupied  by  com- 
plainant and  defendant,  when  Dr.  O'Byrne  drove  up  in  his 
automobile.  The  defendant  let  him  in  at  the  front  door. 
Opposite  the  door  was  a  picture  hanging  on  the  wall  with 
a  black  background,  in  which  the  witness  claimed  she  could 
see  the  reflection  of  the  defendant  and  the  doctor.  She 
testifies:  "I  saw  him  raise  his  hand  as  though  he  was 
about  to  embrace  her,  and  I  heard  her  say,  'Harry's  mother 
is  here.' "  On  another  occasion  she  came  in  the  flat  un- 
expectedly with  a  neighbor  and  saw  Dr.  O'Byrne  kissing 
defendant  in  the  hall.  The  neighbor  who  accompanied  her 
(Mrs.  Morris)  was  also  a  witness  and  corroborated  this 
story  to  the  extent  of  coming  into  the  flat  with  the  com- 
plainant's mother  and  meeting  the  doctor,  who  was  there 
on  a  visit  to  the  sick  baby,  but  saw  nothing  of  the  kissing. 
The  only  direct  evidence  to  sustain  the  charge  of  adul- 
tery in  the  bill  was  that  of  the  mother  of  complainant,  who 
testified  that  on  September  21,  191 1,  between  eleven  and 
twelve  o'clock  in  the  forenoon,  while  she  was  in  her  flat 
above  the  one  occupied  by  the  defendant,  she  heard  the 
doctor  and  the  defendant  come  out  on  the  back  porch  of 
the  flat,  which  was  screened  in  and  where  the  baby  was 
asleep,  and  then  go  back  in  and  lock  the  door.  §hortly 
after  she  heard  the  door-bell  ring  and  went  down  to  the 
entrance,  which  was  used  for  both  flats.  A  woman  was 
there  inquiring  where  someone  lived  and  asked  if  anyone 
was  sick.  The  witness  saw  no  one  in  the  defendant's  flat 
excepting  the  older  child.  She  went  back  up-stairs  to  her 
flat  and  went  down  the  back  way.  There  was  a  man  just 
leaving  the  porch,  who  inquired  if  she  wanted  the  baby's 
picture  taken.  She  thought  the  man  had  been  in  the  hall 
and  left  the  door  open.  She  went  down  the  back  stairs  on 
to  the  screened  porch  in  the  rear  of  defendant's  flat,  saw 
the  younger  baby  asleep  in  the  hammock,  tried  the  door 
leading  into  the  northeast  room  of  the  defendant's  flat  and 
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found  it  was  locked.     The  flat-building  faces  to  the  south 
and  the  porch  is  on  the  north  side  of  the  flat.    There  are 
two  rooms  in  the  north  end  of  the  flat,  next  to  the  porch. 
The  east  room  is  the  larger  of  the  two  and  is  connected  with 
the  porch  by  a  door,  and  east  of  the  door  opening  onto  the 
porch  are  two  windows  close  together.    The  west  room  has 
no  windows  opening  onto  the  porch.     There  is  a  door  be- 
tween the  two  rooms.     To  look  into  the  west  room  from 
the  porch  windows  it  is  necessary  to  look  through   the 
door  connecting  the  two  rooms.     There  was  a  cot  in  the 
southwest  corner  of  the  west  room.     The  witness  first  tes- 
tified that  she  looked  through  both  of  these  windows  in 
passing  along  the  porch  and  saw  the  defendant  in  the  act 
of  committing  adultery  on  the  cot  in  the  west  room  with 
Dr.  O'Byrne.     Her  testimony  was  as  follows:     "When  I 
first  looked  into  the  window  I  looked  south  over  the  sash 
curtain  of  the  east  window  and  then  I  looked  over  the  sash 
curtain  of  the  west  window,  where  the  glass  was  broken 
out.    I  could  see  this  couch  from  both  places  just  as  I  have 
described  it.    *    *    *    I  looked  into  the  east  window  first. 
From  the  east  window  I  could  see  the  doctor  below  the 
hips,  and  also  the  head.    When  I  went  to  the  west  window 
I  could  see  about  as  much  of  the  doctor  but  not  quite.    As 
I  told, you,  there  is  a  six-inch  difference  in  the  space.     It 
would  make  about  that  much  difference.     I  was  not  in  the 
center  of  that  west  window  but  to  the  east  side  of  it.      I 
did  not  have  to  go  to  the  west  window.    I  just  had  to  move 
a  few  inches.     I  went  to  the  west  window  and  looked  in 
there  where  the  glass  was  broken.     There  was  only  six 
inches  difference  in  what  I  could  see  from  that  window." 
Later  on  she  corrected  her  testimony  and  claimed  that  she 
saw  this  episode  through  the  east  window  and  did  not 
try  to  look  through  the  west  window.     Still  later  she  testi- 
fied that  she  did  see  the  head  and  shoulders  of  the  doctor 
and  the  defendant  through  the  west  window.     A  plat  of 
these  rooms  and  porch,  with  measurements  showing  the 
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dimensions,  is  in  the  record,  together  with  lines  of  sight 
from  the  two  windows  into  the  west  room,  in  which  the 
alleged  adultery  took  place.  From  the  plat,  the  sight  lines 
and  the  testimony  of  the  architect  who  made  the  plat  it 
appears  that  from  the  east  side  of  the  east  window  a  per- 
son standing  on  the  porch  could  see  a  portion  of  the  cot 
but  that  it  was  impossible  to  see  more  than  a  corner  of  the 
cot  through  the  door  between  the  rooms  from  the  west  win- 
dow. It  further  appears  that  after  the  witness  testified  as 
to  what  she  saw  through  the  west  window,  and  before  she 
went  on  the  witness  stand  and  corrected  her  former  testi- 
mony, a  reporter  had  called  at  the  house  and  examined  the 
premises,  and  he  and  others  had  attempted  to  verify  her 
testimony  but  were  unable  to  see  from  the  west  window 
the  space  formerly  occupied  by  the  cot  and  had  called  her 
attention  to  that  fact.  It  further  appears  that  the  witness 
had  a  key  to  the  flat  occupied  by  the  defendant  and  her 
husband  and  had  access  to  it  at  all  times. 

The  story  told  by  the  above  witness  is  at  least  an 
improbable  one.  To  sustain  this  decree  we  must  believe 
that  the  parties  went  into  the  room  in  question  and  without 
even  taking  the  precaution  to  close  the  door  or  pull  down 
the  window  shades  committed  a  gross  act  of  adultery  in 
broad  daylight,  in  premises  that  were  accessible  to  two  fam- 
ilies and  where  they  could  be  seen  by  anyone  around  the 
premises.  There  is  other  testimony  in  the  record  which 
tends  to  cast  a  grave  doubt  upon  the  motives  of  the  com- 
plainant in  bringing  this  suit  and  the  part  taken  therein  by 
his  principal  witnesses, — ^his  mother  and  brother.  About 
the  time  of  the  occurrences  above  set  out  certain  anony- 
mous letters  were  written,— one  of  them  to  the  mother  of 
the  defendant, — and  it  was  this  letter  that  caused  the  father 
and  mother  of  the  defendant  to  be  called  to  the  flat  of  the 
complainant  and  defendant  on  October  28.  We  infer  from 
the  record  that  this  letter  was  printed,  but  from  certain 
figures  in  the  letter  similar  to  the  same  figures  made  by 
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Mrs.  Whitlock,  Sr.,  and  the  mis-spelling  of  certain  words 
peculiar  to  her  as  shown  by  the  evidence,  and  the  further 
evidence  in  the  record  that  she  called  attention  to  these 
anonymous  letters  and  denied  having  written  them  before 
she  was  accused  of  so  doing,  there  is  a  strong  suspicion 
that  she  was  the  author  of  these  letters  despite  her  denial 
of  being  the  author.  Another  circumstance  that  is  shown 
by  the  record  is  that  complainant,  some  time  in  the  latter 
part  of  October,  or  in  November,  191 1,  through  his  brother, 
William,  procured  the  services  of  an  attorney  and  took 
steps  to  bring  an  action  against  Dr.  O'Byrne  for  damages 
for  alienation  of  the  defendant's  affections,  and  conferences 
were  held  between  him  and  the  attorney  of  Dr.  O'Byrne, 
who  denied  having  been  guilty  of  any  impropriety  and  re- 
fused to  pay.  William  Whitlock  at  first  testified  that  the 
first  he  knew  of  the  trouble  between  the  parties  was  when 
he  called  at  their  flat  on  November  18,  and  yet  it  seems  he 
had  been  active  in  procuring  the  services  of  an  attorney 
for  the  complainant  at  least  two  weeks  prior  to  that  time, 
and,  incidentally,  as  early  as  November  4  had  procured  the 
report  of  a  commercial  agency  on  the  financial  standing 
of  Dr.  O'Byrne.  There  is  also  the  evidence  of  a  witness 
who  lived  across  the  street  from  the  Whitlocks,  and  who 
was  entirely  disinterested,  that  Mrs.  Whitlock,  Sr.,  had  of- 
fered her  money  to  testify  against  the  defendant. 

Aside  from  the  evidence  which  we  have  detailed  there 
is  nothing  whatever  in  the  record  which  is  against  defend- 
ant in  any  way.  She  was  unquestionably  a  young  woman 
of  education  and  refinement  and  of  a  good  family.  Her 
parents,  while  not  wealthy,  are  respectable  and  honest  peo- 
ple and  have  properly  stood  by  the  defendant  in  her  trouble. 
The  defendant,  at  the  time  of  her  marriage,  was  in  the  em- 
ploy of  the  United  States  civil  service  commission  at  a  sal- 
ary of  $1000  a  year, — a  position  that  is  not  generally  held 
by  wantons  or  women  of  loose  character.  She  had  a  high 
school  education  and  is  a  graduate  of  the  Art  Institute, 
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had  saved  money,  and  spent  a  large  part  of  it  in  furnishing 
her  home  when  she  married  the  complainant.  She  denies 
absolutely  any  impropriety  with  Dr.  O'Byrne  or  having  ad- 
mitted to  the  complainant  or  anyone  else  any  improper 
conduct  with  liim,  and  her  testimony  as  it  appears  in  the 
record,  as  well  as  that  of  her  parents  and  Dr.  O'Byrne,  is 
convincing.  The  defendant  and  her  parents  directly  con- 
tradict the  complainant  and  his  brother  as  to  the  alleged 
admissions  of  infidelity,  and  their  account  of  what  occurred 
is  a  reasonable  one.  The  language  and  profanity  imputed 
to  the  defendant  in  these  alleged  admissions  is  entirely  at 
variance  with  her  conduct  and  demeanor  as  shown  by  dis- 
interested witnesses.  There  are  no  property  interests  in- 
volved in  this  litigation.  The  defendant  has  little,  if  any- 
thing, to  gain  in  a  financial  way  in  the  outcome  of  the  suit. 
It  is  not  often  that  a  party  to  litigation  of  this  character, 
unless  honest  and  actuated  by  the  best  of  motives,  will  go 
to  the  extent  the  defendant  has  gone  in  this  case  to  protect 
and  preserve  her  good  name.  Dr.  O'Byrne  was  a  physician 
residing  in  that  neighborhood.  He  was  called  to  attend 
the  defendant  in  two  cases  of  confinement  and  to  attend 
the  children  afterwards.  The  younger  child  was  sick  much 
of  the  time  after  its  birth,  and  it  is  very  evident  from  the 
record  that  the  attendance  of  the  doctor  was  necessary. 
The  young  wife  and  mother  was  having  a  hard  time  and 
should  have  had  the  sympathy  and  support  of  her  hus- 
band's relations  instead  of  their  unconcealed  hostility  and 
aversion.  The  doctor  attended  the  defendant  and  her  chil- 
dren the  same  as  any  other  physician  would  attend  them, 
made  his  charges  for  such  services  and  rendered  his  bills 
to  the  complainant,  who  paid  them.  It  is  true  the  defend- 
ant and  Dr.  O' Byrne  were  at  times  alone  together  in  the 
defendant's  home,  but  his  attendance  as  a  physician  be- 
ing necessary,  there  is  nothing  in  that  circumstance,  alone, 
from  which  guilty  intimacy  could  be  implied.  To  hold 
otherwise  would  be  to  put  a  perverted  and  wholly  unwar- 
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ranted  construction  upon  many  of  the  necessary  and  proper 
ministrations  of  the  medical  profession.  The  testimony  of 
the  complainant  contains  many  innuendoes  and  reflections 
on  the  character  of  the  defendant,  but  there  was  nothing 
within  his  actual  knowledge  on  which  to  base  such  testi- 
mony, and  it  is  clear  that  from  anything  he  actually  saw 
or  knew  he  had  no  suspicion  of  any  improper  relations  be- 
tween his  wife  and  Dr.  O'Byrne  until  long  after  the  doctor 
was  discharged  and  his  mother  had  told  the  preposterous 
story  she  subsequently  testified  to.  Then  everything  he  had 
ever  noticed  was  seen  by  him  in  a  different  light.  As  an 
instance  of  this,  at  the  time  of  the  first  act  of  impropriety 
of  which  complainant  testified,  (the  occasion  when  their 
first  child  was  born,)  the  defendant,  as  complainant  fur- 
ther testified,  was  under  the  influence  of  anaesthetics.  As 
said  in  Carter  v.  Carter,  62  111.  439,  on  page  449 :  "When 
the  evidence  may  as  well  establish  innocence  as  guilt  the 
jury  should  always  adopt  the  former  rather  than  the  lat- 
ter hypothesis;  and  the  same  is  manifestly  true  where  a 
violation  of  the  marital  rights  is  charged  by  the  commis- 
sion of  an  act  that  degrades  the  parties  and  inflicts  great 
wrong  upon  society.  When  such  a  charge  is  made  it  in- 
volves the  character  of  both  parties  to  the  offense,  and  the 
character  of  the  woman,  to  whom  it  is  of  priceless  value. 
She  should  not  be  found  guilty  on  evidence  which  may  as 
well  import  innocence  as  guilt."  In  Chestnut  v.  Chestnut, 
88  111.  548,  the  same  rule  is  laid  down. 

We  are  mindful  of  the  rule  that  a  court  of  review  will 
not  disturb  the  findings  of  fact  of  a  chancellor  unless  such 
findings  are  clearly  and  palpably  against  the  evidence,  par- 
ticularly where  the  chancellor  has  seen  the  witnesses  and 
heard  them  testify  and  is  in  a  better  position  to  judge  of 
their  credibility  than  the  upper  court.  Still,  where  the  only 
specific  evidence  that  tends  to  prove  the  charge  in  the  bill 
is  that  of  a  witness  who  could  not  possibly  have  seen  what 
she  claims  she  saw  and  her  testimony  is  contradicted  by 
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credible  witnesses,  the  evidence  is  not  sufficient  to  justify 
the  decree  and  it  is  our  duty  to  reverse  such  decree. 

We  are  cognizant  of  the  authorities  cited  by  complain- 
ant in  support  of  the  above  proposition  that  the  holding  of 
the  lower  court  should  not  be  disturbed  unless  contrary  to 
the  evidence,  and  without  reviewing  them  here  it  is  suffi- 
cient to  say  that  there  has  been  no  case  decided  by  this 
court  of  which  we  are  aware  or  that  has  been  cited,  in 
which  a  charge  of  adultery  has  been  sustained  on  contra- 
dicted evidence  of  such  character  as  is  contained  in  the  rec- 
ord in  this  case.  In  the  case  of  Jenkins  v.  Jenkins,  86  111. 
340,  this  court  reversed  a  decree  for  divorce  granted  for 
adultery  of  the  defendant  where  the  only  evidence  of  the 
adultery  was  that  of  the  complainant,  and  her  testimony 
was  improbable  in  its  details  and  the  defendant  and  the  co- 
respondent denied  the  charge.  In  the  case  of  Berckmans  v. 
Berckmans,  16  N.  J.  Eq.  122,  the  facts  were  very  similar 
to  those  in  the  case  at  bar.  The  husband  sued  his  wife 
for  divorce  on  the  ground  of  adultery  alleged  to  have  been 
committed  with  her  family  physician.  The  mother-in-law 
testified  to  seeing  the  act  through  a  window.  After  sight 
lines  had  been  projected  demonstrating  that  she  could  not 
have  seen  what  she  swore  to  from  the  point  where  she 
stood,  she  changed  her  testimony.  The  court,  in  reject- 
ing her  evidence  for  this  among  other  reasons,  said,  on 
page  129:  "It  shows  that  what  she  originally  swore  she 
saw  was  a  physical  impossibility,  and  that  after  that  fact 
had  been  ascertained  her  evidence  was  so  modified  to  meet 
the  emergency  as  to  render  it  of  little  or  no  significance." 

As  to  the  cross-bill  filed  by  the  defendant  charging  the 
complainant  in  the  original  bill  with  extreme  and  repeated 
cruelty,  the  defendant  testified  to  two  acts  of  cruelty  and 
physical  violence  by  the  complainant.  To  justify  a  divorce 
on  the  ground  of  extreme  and  repeated  cruelty  the  cruel 
treatment  proved  must  be  actual  violence  and  it  must  be 
repeated.     What  would  amount  to  extreme  and  repeated 
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cruelty  depends  largely  upon  the  facts  and  -circumstances 
of  each  particular  case.  {Ward  v.  Ward,  103  111.  477.) 
There  is  some  corroboration  as  to  one  of  the  alleged  acts, 
but  the  evidence,  for  the  most  part,  is  entirely  that  of  the 
defendant,  and  the  complainant  denied  her  charges.  There 
should  be  evidence  of  such  acts  as  would  constitute  suffi- 
cient cause  for  divorce  under  the  circumstances  besides  the 
evidence  of  the  party  to  the  suit  who  makes  such  charges, 
where  such  acts  are  denied.  This  evidence  is  lacking,  and 
we  do  not  feel  justified  in  reversing  the  finding  of  the  chan- 
cellor or  the  judgment  of  the  Appellate  Court  on  the  de- 
cree, on  the  cross-bill. 

For  the  reasons  given,  the  judgment  of  the  Appellate 
Court  and  the  decree  of  the  superior  court  will  be  reversed 
and  the  cause  will  be  remanded  to  the  superior  court. 

Reversed  and  remanded. 

Dunn,  CooKK  and  Watson,  JJ.,  dissenting. 


The  City  ok  Chicago,  Defendant  in  Error,  vs,  William 

J.  O'Brien,  Plaintiff  in  Error. 

Opinion  Hied  April  22,  ipi^ — Rehearing  denied  June  11,  tqi^. 

1.  Municipal  corporations — a  city  has  no  inherent  power  to 
license  any  occupation.  A  city  has  no  inherent  power  to  license 
any  occupation  or  to  require  the  payment  of  a  tax  for  the  privi- 
lege of  engaging  in  the  same,  but  such  power  must  be  expressly 
granted  or  be  a  necessary  incident  to  the  powers  so  granted. 

2.  Same — a  city  has  no  power  to  require  license  to  engage  in 
business  of  furnishing  private  detectives.  Neither  clause  66  nor 
clause  68  of  section  i  of.  article  5  of  the  Cities  and  Villages  act, 
with  reference  to  prescribing  the  duties  of  the  police  and  the  pas- 
sage of  necessary  police  ordinances,  authorizes  a  city  to  require 
a  license  to  engage  in  the  business  of  furnishing  private  detectives 
for  hire,  nor  is  such  power  otherwise  conferred  upon  a  city. 

3.  Same — power  to  pass  police  ordinances  is  not  a  delegation 
of  all  the  police  power  of  the  State,  Clause  66  of  section  i  of  arti- 
cle 5  of  the  Cities  and  Villages  act,  authorizing  a  city  to  pass  and 


Jne,'15b]  City  op  Chicago  v.  O'Brien.  229 

enforce  all  necessary  police  ordinances,  is  not  a  grant  of  all  the 
police  power  of  the  State,  but  only  of  such  police  power  as  may 
be  properly  exercised  in  reference  to  the  subjects  and  occupations 
enumerated  in  other  clauses  of  section  i. 

Carter,  J.,  dissenting. 

Writ  of  Error  to  the  Municipal  Court  of  Chicago; 
the  Hon.  John  R.  Newcomer,  Judge,  presiding. 

J.  B.  O'CoNNELri.,  and  C.  V.  Donovan,  for  plaintiff  in 
error. 

John  W.  Beckwith,  Corporation  Counsel,  and  Al- 
bert J.  W.  Appeal,  Prosecuting  Attorney,  (Leon  Horn- 
stein,  and  LeRoy  Hackett,  of  counsel,)  for  defendant 
in  error. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

The  plaintiff  in  error,  William  J.  O'Brien,  was  found 
guilty  in  the  municipal  court  of  Chicago  of  conducting  a 
private  detective  agency  in  the  city  of  Chicago  without  a 
license,  in  violation  of  an  ordinance  of  the  city,  and  was 
fined  $25  and  costs.  The  validity  of  said  ordinance  being 
involved  and  the  trial  judge  having  certified  that  in  his 
opinion  the  public  interest  required  that  the  cause  be  taken 
directly  to  this  court,  O'Brien  has  sued  out  a  writ  of  er- 
ror from  this  court  seeking  to  reverse  the  judgment  of  the 
municipal  court. 

The  ordinance  for  the  violation  of  which  plaintiff  in 
error  was  fined  by  the  municipal  court  requires  every  per- 
son and  corporation,  before  engaging  in  the  business  of 
furnishing  or  supplying  special  or  private  detectives  for 
hire  within  the  city,  to  obtain  a  license  from  the  city.  The 
ordinance  fixes  the  license  fee  at  $100  per  annum,  and  pro- 
vides for  a  fine  of  not  less  than  $25  nor  more  than  $200 
for  a  violation  of  any  of  its  provisions.  Plaintiff  in  er- 
ror contends  that  the  city  had  no  power  to  enact  such  an 
ordinance,  and  with  this  contention  we  agree.    A  city  pos- 
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sesses  no  inherent  power  to  license  any  occupation  or  to 
require  the  payment  of  a  tax  for  the  privilege  of  engaging 
in  the  same.  That  power  must  be  expressly  granted  in  its 
charter  or  be  a  necessary  incident  to  the  powers  so  granted. 
(City  of  Chicago  v.  Drogasawccs,  256  111.  34;  Herb  Bros. 
V.  City  of  Alton,  264  id.  628.)  The  powers  conferred 
upon  a  city  council  are  found  in  section  i  of  article  5  of 
the  Cities  and  Villages  act.  This  section  confers  upon  a 
city  council  power  to  license  certain  kinds  of  business  and 
certain  occupations,  but  it  does  not  in  express  terms  au- 
thorize the  licensing  of  private  detective  agencies. 

Defendant  in  error  contends,  however,  that  power  to 
pass  said  ordinance  is  conferred  by  clauses  66  and  68  of 
said  section  i.  These  clauses,  following  the  provision  that 
the  city  council  in  cities  shall  have  the  following  powers, 
are  as  follows: 

^'Sixty-sixth — To  regulate  the  police  of  the  city  or  vil- 
lage, and  pass  and  enforce  all  necessary  police  ordinances. 

'* Sixty-eighth — To  prescribe  the  duties  and  powers  of 
a  superintendent  of  police,  policemen  and  watchmen." 

It  is  not  necessary  to  enter  into  an  extended  discussion 
of  the  proposition  advanced  by  the  defendant  in  error  that 
power  to  pass  the  ordinance  under  consideration  is  con- 
ferred by  said  clause  68.  The  power  conferred  by  that 
clause  is  clearly  limited  to  the  power  to  make  regulations 
concerning  members  of  the  municipal  police  force,  and  can 
under  no  rule  of  construction  be  extended  so  as  to  authorize 
the  passage  of  an  ordinance  regulating  the  affairs  of  per- 
sons who  are  not  connected  with  such  police  force.  The 
power  to  pass  an  ordinance  and  impose  a  penalty  for  its 
violation  is  to  be  strictly  construed,  and  is  not  to  be  ex- 
tended, by  implication,  to  persons  or  things  not  expressly 
within  the  terms  of  such  power.  Kiel  v.  City  of  Chicago, 
176  111.  137. 

The  principal  contention  made  by  defendant  in  error  is, 
that  power  to  pass  the  ordinance  in  question  was  conferred 


Jae/l^]  City  of  Chicago  v.  O'Brien.  231 

upon  the  city  council  by  that  portion  of  said  clause  66 
which  empowers  the  city  council  to  "pass  and  enforce  all 
necessary  police  ordinances."  In  McPherson  v.  Village  of 
Chebanse,  114  111.  46,  and  again  in  City  of  Chicago  v.  Gun- 
ning System,  214  id.  628,  it  was  held  that  the  power  con- 
ferred by  said  clause  66  is  not  limited  to  the  organization 
and  regulation  of  a  police  force,  but  embraces  the  subject 
matter  of  police  regulation  under  the  general  police  power 
of  the  State.  This  delegation  of  police  power  to  munici- 
palities is  not,  however,  a  grant  of  all  the  police  power  of 
the  State,  but  only  of  such  police  power  as  may  be  prop- 
erly exercised  in  reference  to  the  subjects  and  occupations 
enumerated  in  other  clauses  of  said  section  i.  {City  of 
Chicago  v.  M.  &  M.  Hotel  Co.  248  111.  264;  City  of  Chi- 
cago V.  Mandel  Bros.  264  id.  206.)  In  People  v.  City  of 
Chicago,  261  111.  16,  we  said:  "The  express  enumeration 
of  certain  occupations  or  businesses  in  the  statute  over 
which  the  municipalities  are  given  control  is  by  a  well 
known  canon  of  construction  an  exclusion  of  all  other  oc- 
cupations. *  *  *  j^  ^as  not  the  intention  of  the  legis- 
lature to  confer  unrestrained  and  unlimited  police  power 
upon  municipalities.  There  are  certain  subjects  over  which 
the  city  has  control,  and  as  to  these  subjects  it  may  pass 
all  necessary  police  ordinances."  While  section  i  of  said 
article  5  enumerates  many  subjects  concerning  which  a  mu- 
nicipality is  authorized  to  legislate,  the  subject  of  private 
detectives  or  private  detective  agencies  is  not  mentioned  in 
the  section.  The  city  of  Chicago  had  neither  express  nor 
implied  power  to  require  a  license  to  engage  in  and  carry 
on  the  business  of  furnishing  or  supplying  special  or  pri- 
vate detectives  for  hire  within  the  city,  and  the  ordinance 
is  therefore  void. 

The  judgment  of  the  municipal  court  is  reversed. 

Judgment  reversed. 

Mr.  Justice  Carter,  dissenting. 
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The  City  of  Chicago,  in  trust  for  use  of  schools,  vs. 
Mary  B.  Gage  et  al.  Appellees. — (EtheLt  M.  Cann 
et  al.  Appellants.) 

Opinion  filed  April  22,  ipi^ — Rehearing  denied  June  ir,  191$, 

1.  Eminent  domain — the  filing  of  a  condemnation  petition  does 
not  oust  every  other  court  of  jurisdiction  to  determine  conflicting 
claims.  The  filing  of  a  condemnation  petition  to  ascertain  the 
compensation  to  be  paid  for  property  required  for  public  use  does 
not  oust  other  courts  of  jurisdiction,  lawfully  acquired,  to  deter- 
mine conflicting  claims  concerning  the  property  not  in  any  manner 
interfering  with  the  appropriation  of  the  property  to  a  public  use. 

2.  Same — if  title  is  in  litigation  it  is  proper  to  order  compen- 
sation paid  to  the  county  treasurer.  If  at  the  time  a  condemna- 
tion petition  is  filed  there  is  pending  a  chancery  proceeding  by  an 
owner  of  a  certain  interest  in  part  of  the  property  to  have  certain 
tax  deeds  set  aside  as  a  cloud  on  title,  the  court  has  power  to  order 
that  that  part  of  the  compensation  representing  the  amount  claimed 
to  be  due  the  holder  of  the  tax  deeds  be  paid  to  the  county  treas- 
urer to  abide  the  result  of  the  chancery  suit. 

3.  Same — it  is  proper,  but  not  essential,  that  conflicting  claims 
be  tried  before  the  jury  is  empaneled.  In  a  condemnation  case,  if 
there  are  conflicting  claims  of  title  by  the  defendants,  it  is  proper 
to  require  them  to  litigate  and  settle  their  interests  before  the  jury 
is  empaneled  to  ascertain  the  compensation,  but  it  is  not  essential 
that  this  be  done,  and  if  it  is  not  done  the  court  may  require  the 
parties  to  present  their  claims  to  the  fund  in  the  hands  of  the 
county  treasurer. 

4.  Same — petitionees  connection  with  case  ceases  when  it  pays 
compensation  to  county  treasurer.  The  object  of  a  condemnation 
proceeding  is  to  enable  the  petitioner  to  acquire  the  right  to  take 
the  property,  and  when  the  petitioner  pays  to  the  county  treasurer 
the  compensation  awarded  by  the  jury  the  petitioner's  connection 
with  the  case  ceases. 

5.  Same — compensation  can  be  ascertained  and  paid  without 
disturbing  jurisdiction  of  other  courts  oi*er  conflicting  claims.  In 
a  condemnation  case  the  compensation  can  be  ascertained  and  the 
money  paid  to  the  county  treasurer  without  interfering  with  or 
disturbing  the  jurisdiction  acquired  by  any  court  to  decide  ques- 
tions between  conflicting  claimants  with  respect  to  the  title. 

6.  Same — what  is  a  proper  enforcement  of  equitable  rights  in 
condemnation  proceeding.  If  a  defendant  in  a  condemnation  pro- 
ceeding claims  that  a  deed  made  by  him  to  a  third  party  was  in- 
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tended  merely  as  a  mortgage,  it  is  proper  for  the  court,  in  sus- 
taining such  claim,  to  protect  the  interests  of  the  third  party  by 
requiring  re-payment  to  him  of  the  money  advanced,  together  with 
the  amount  paid  by  him  to  the  holder  of  a  tax  deed  to  clear  the 
title  which  such  defendant,  in  obtaining  the  loan,  had  represented 
to  be  free  from  liens  and  encumbrances. 

7.  CoNSTiTUTioNAi,  LAW — amendment  of  1913,  entitling  city  to 
reimbursement,  in  condemnation  suit,  for  money  paid  at  tax  sale, 
is  invalid.  The  amendment  of  191 3  to  section  72  of  the  Local  Im- 
provement act,  which  purports  to  entitle  a  city  holding  an  invalid 
tax  deed  to  reimbursement  for  the  amount  paid,  with  interest,  even 
in  a  condemnation  proceeding,  is  unconstitutional,  as  being  a  dis- 
crimination in  favor  of  cities  and  against  the  individual  holders  of 
invalid  tax  deeds,  as  such  discrimination  violates  the  due  process 
of  law  guaranty  of  the  constitution. 

Appeai^  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  Gibbons,  Judge,  presiding. 

Frank  W.  Swett,  for  appellant  Ethel  M.  Cann;  John 
W.  Beckwith,  Corporation  Counsel,  John  F.  Power,  and 
Todd  Lunsford,  (Ch arises  M.  Hakt,  of  counsel,)  for  ap- 
pellant the  city  of  Chicago;  RiCE,  Lowes  &  O'Neil,  for 
appellant  Leslie  C.  Hughes. 

John  R.  O'Connor,  for  appellee  Jacob  Glos ;  Thomas 
McEnerny,  for  appellee  Benjamin  J.  Glaser. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court ; 

The  city  of  Chicago,  for  the  use  of  schools,  filed  its 
petition  in  the  circuit  court  of  Cook  county  asking  the  court 
to  ascertain  the  compensation  to  be  paid  for  twenty-two  lots 
and  parts  of  lots  in  block  i  in  Bond's  addition  to  Chicago. 
The  petition  named  as  persons  interested  in  the  property  a 
great  many  persons  and  corporations  claiming  to  be  own- 
ers or  lienholders  as  trustees  under  trust  deeds,  or  unknown 
holders  of  notes  secured  by  such  trust  deeds,  or  having 
other  liens  or  claims.  Among  other  persons  and  corpora- 
tions so  named  were  the  appellants,  Ethel  M.  Cann,  Leslie 
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C.  Hughes  and  the  city  of  Chicago,  and  the  appellees  Jacob 
GIos  and  Benjamin  J.  Glaser.  Preliminary  to  submitting 
to  the  jury  the  question  of  the  amount  of  compensation, 
the  court  entered  a  rule  requiring  all  the  parties  claiming 
an  interest  in  the  property,  or  liens  thereon,  to  set  forth  in 
writing,  by  answer  or  cross-petition,  the  nature  and  amount 
of  such  interest  and  lien.  This  was  done  by  the  defendants 
by  answers,  cross-petitions  or  informal  pleadings,  which 
were  treated  as  sufficient  to  enable  the  court  to  hear  evi- 
dence and  adjudicate  the  interests  of  the  respective  parties. 

Ethel  M.  Cann  and  William  A.  Cann,  her  husband,  by 
an  answer  alleged  her  ownership,  in  fee  simple,  of  the  un- 
divided one-half  of  the  south  eight  feet  of  lot  14  and  of  all 
of  lots  15,  16,  17,  19  and  20  described  in  the  petition,  and 
Leslie  C.  Hughes,  by  what  he  called  a  cross-petition,  set  up 
his  ownership,  in  fee  simple,  as  tenant  in  common  with 
Ethel  M.  Cann,  of  the  remaining  undivided  one-half  inter- 
est of  the  same  lots  and  part  of  a  lot. 

Jacob  Glos,  by  his  amended  answer,  claimed  title  to  the 
premises  by  virtue  of  tax  deeds,  and  set  forth  the  amounts 
paid  for  taxes,  legal  fees  and  costs  in  acquiring  the  deeds. 
He  also  alleged  that  on  February  14,  19 10,  Ethel  M.  Cann 
and  William  A.  Cann,  her  husband,  filed  their  bill  of  com- 
plaint against  him  and  a  large  number  of  other  defendants, 
including  Leslie  C.  Hughes,  in  the  said  circuit  court,  for 
partition  of  the  premises,  alleging  that  the  tax  deeds  con- 
stituted clouds  upon  the  title  and  offering  to  re-pay,  as  a 
condition  of  receiving  relief,  all  sums  of  money  paid  at  the 
tax  sales  and  all  sums  expended  in  relation  thereto,  with 
interest  and  costs,  and  any  other  or  further  sums  which 
the  complainants  ought  to  pay  as  a  condition  for  setting 
aside  the  tax  deeds.  He  further  alleged  that  the  issues  in 
the  cause  were  referred,  on  December  12,  1912,  to  a  mas- 
ter in  chancery,  and  that  on  October  2,  1914,  he  filed  his 
cross-bill  in  the  suit.  He  questioned  the  power  of  the  court 
to  compel  him  to  litigate  in  the  condemnation  proceeding 
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the  questions  of  which  the  court  had  acquired  jurisdiction 
in  the  partition  suit,  and  claimed  the  right  to  be  reimbursed 
the  amounts  expended  by  him  in  the  payment  of  taxes  and 
special  assessments  and  the  costs  of  procuring  deeds,  to- 
gether with  legal  interest.  Ethel  M.  Cann  and  Leslie  C. 
Hughes  filed  answers  to  the  amended  answer  of  Glos,  dis- 
puting his  claim  of  a  right  to  reimbursement. 

Benjamin  J.  Glaser  answered  the  cross-petition  of  Les- 
lie C.  Hughes,  denying  that  Hughes  was  the  owner  of  an 
undivided  one-half  of  the  property  and  claiming  the  legal 
title  thereto  by  a  warranty  deed  executed  by  Leslie  C. 
Hughes  and  wife  on  February  4,  191 1,  and  also  claiming 
title  to  lots  14  and  16  by  a  deed  from  Hiram  Coombs  and 
wife  on  November  15,  191 1.  He  also  alleged  that  Leslie 
C.  Hughes  applied  to  him  for  a  loan  of  $1000,  with  inter- 
est at  six  per  cent,  and  offered  him  the  warranty  deed; 
that  he  refused  to  loan  the  money  unless  the  property  was 
free  and  clear  of  encumbrances;  that  Hughes  represented 
that  he  was  the  owner  in  fee  simple  and  the  same  was  free 
and  clear,  and  stated  in  writing  on  the  back  of  the  note  for 
the  loan  that  he  was  the  owner  in  fee  simple  and  the  title 
was  free  and  clear  and  signed  the  statement ;  that  the  state- 
ment was  false,  as  Hughes  only  owned  an  undivided  one- 
half,  subject  to  tax  sales,  deeds  and  other  encumbrances,  as 
he  well  knew ;  that  the  deed  purported  to  convey  all  inter- 
est in  the  property;  that  he  loaned  Hughes  $1000  and  took 
the  note  dated  February  6,  191 1,  for  $1000,  with  six  per 
cent  interest,  payable  six  months  after  date ;  that  he  found 
that  Hiram  Coombs  had  a  tax  deed  on  lots  14  and  16,  and 
he  purchased  the  interest  of  Coombs  for  $650,  which  was 
the  amount  paid  for  taxes  and  costs,  and  received  a  deed 
dated  November  15,  191 1,  and  that  he  had  been  made  a 
party  to  the  partition  suit  and  compelled  to  enter  his  ap- 
pearance and  employ  a  solicitor  and  expend  moneys  to  pro- 
tect his  interest.  Leslie  C.  Hughes  answered,  alleging  that 
the  deed  to  Benjamin  J.  Glaser  was  security  for  the  loan. 
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that  usurious  interest  was  retained  by  Glaser,  and  that  the 
purchase  from  Coombs  was  without  his  consent  or  author- 
ity and  not  necessary,  and  Glaser  was  not  entitled  to  be 
reimbursed  what  he  had  paid  Coombs. 

The  city  of  Chicago  filed  an  answer,  alleging  that  it 
had  paid  out  in  purchases  at  tax  sales  for  special  assess- 
ments $1775.15,  which,  together  with  costs  and  interest, 
amounted  to  $2769.48,  and  claiming  the  right  to  reimburse- 
ment. 

The  court  found  that  Ethel  M.  Cann  was  the  owner 
of  an  undivided  one-half  of  the  property  and  Leslie  C. 
Hughes  the  owner  of  the  other  undivided  one-half;  that 
the  tax  deeds  held  by  Glos  did  not  comply  with  all  the  re- 
quirements of  the  statute,  but  that  Ethel  M.  Cann  and  hus- 
band by  their  bill  had  alleged  that  the  deeds  were  clouds 
upon  the  title  and  asked  to  have  them  removed  upon  equi- 
table terms,  and  the  court  had  obtained  jurisdiction  in  the 
partition  suit,  which  was  still  pending,  whether  that  sum 
should  be  awarded  to  Glos  in  accordance  with  the  prayer 
of  the  bill  or  not;  that  the  amount  paid  by  Glos,  including 
interest,  was  $665.44,  and  that  said  sum  should  be  paid  to 
the  county  treasurer,  to  be  held  until  the  partition  suit 
should  be  determined.  The  court  entered  an  order  accord- 
ingly that  the  money  should  be  deposited  with  the  county 
treasurer,  to  be  disposed  of  in  the  partition  suit.  Concern- 
ing the  controversy  between  Leslie  C.  Hughes  and  Benja- 
min J.  Glaser,  the  court  decided  that  the  warranty  deed, 
although  absolute  on  its  face,  was  given  to  secure  a  loan 
of  $1000,  with  interest;  that  Glaser  refused  to  make  the 
loan  unless  the  property  was  free  and  clear  from  liens  and 
encumbrances,  which  Hughes  represented  by  a  writing  on 
the  back  of  the  note  signed  by  him  to  be  the  fact,  whereas 
in  truth  and  in  fact  the  lots  had  been  sold  for  taxes ;  that 
in  order  to  protect  his  title  it  became  necessary  for  Glaser 
to  pay  $650  to  secure  a  deed  from  Coombs,  which  was  the 
amount  that  Hughes  would  have  had  to  pay  to  remove  the 
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cloud;  that  the  amount  of  the  loan,  with  interest  at  six 
per  cent,  and  the  money  paid  to  Coombs,  with  interest  at 
five  per  cent,  were  liens  upon  the  interest  of  Hughes,  and 
that  the  court  having  power  to  hear  and  decide  the  claim 
of  Hughes  that  his  deed  was,  in  fact,  a  mortgage  and  en- 
force his  equity,  had  power  to  require  him  to  make  repara- 
tion to  Glaser  so  that  injustice  should  not  be  done.  The 
court  found  that  the  tax  deeds  held  by  the  city  of  Chicago 
were  void  and  the  city  was  not  entitled  to  reimbursement. 
There  was  the  same  decision  respecting  tax  deeds  held  by 
the  West  Chicago  Park  Commissioners.  Ethel  M.  Cann, 
Leslie  C.  Hughes  and  the  city  of  Chicago  prosecuted  sepa- 
rate appeals  from  the  findings  and  judgment,  and  the  cases 
were  consolidated  in  this  court. 

Ethel  M.  Cann  and  Leslie  C.  Hughes  complain  of  the 
order  of  the  court  that  the  sum  of  $665.44  should  be  de- 
posited with  the  county  treasurer  to  be  disposed  of  by  the 
court  in  the  chancery  proceeding,  in  which  the  court  had 
acquired  jurisdiction  in  1910  to  determine  his  right  to  that 
money,  and  they  contend  that  under  the  doctrine  of  City  of 
Chicago  v.  Pick,  251  111.  594,  and  Sanitary  District  of  Chi- 
cago V.  Munger,  264  id.  256,  the  court  should  have  ordered 
that  money  paid  to  them.  Their  position  can  only  be  sus- 
tained if  the  filing  of  a  petition  to  ascertain  the  compen- 
sation to  be  paid  for  property  required  for  the  public  use 
ousts  every  other  court  of  jurisdiction,  lawfully  acquired, 
to  determine  conflicting  claims  concerning  the  property  not 
in  any  manner  interfering  with  the  appropriation  of  the 
property  to  a  public  use,  and  evidently  that  is  not  so,  either 
in  reason  or  from  any  provision  of  the  statute.  The  only 
purpose  of  the  condemnation  proceeding  is  to  ascertain  the 
amount  of  compensation  to  be  paid,  and  that  is  the  only 
question  to  be  tried  under  the  petition.  The  statute  pro- 
vides that  payment  of  the  compensation  adjudged  may  in 
all  cases  be  made  to  the  county  treasurer,  who  shall,  on  de- 
mand, pay  the  same  to  the  party  thereto  entitled,  and  the 
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compensation  can  be  ascertained  and  the  money  paid  to  the 
county  treasurer  in  any  case  without  in  the  slightest  man- 
ner interfering  with  or  disturbing  the  jurisdiction  acquired 
by  any  court  to  decide  questions  between  conflicting  claim- 
ants. The  Eminent  Domain  statute  provides  for  the  filing 
of  a  petition  giving  the  names  of  all  persons  interested  in 
the  property,  as  owners  or  otherwise,  as  appearing  of  rec- 
ord, if  known,  or  if  not  known,  stating  that  fact.  The 
petitioner  is  required  to  ascertain  and  allege  the  ownership 
of  the  lands  sought  to  be  taken,  and  the  persons  named  in 
the  petition  as  owners  are  not  required  to  prove  their  title. 
(Peoria,  Pekin  and  Jacksonville  Railroad  Co,  v.  Laurie, 
63  111.  264 ;  St,  Louis  and  Southeastern  Railway  Co,  v. 
Teters,  68  id.  144;  Chicago  and  Milwaukee  Electric  Rail- 
road Co.  v.  Diver,  213  id.  26;  Metropolitan  Elevated  Rail- 
zvay  Co.  v.  Eschner,  232  id.  210.)  If  a  defendant  files  a 
cross-petition  praying  for  an  award  of  damages  to  land 
which  is  not  taken  he  must  allege  in  his  petition  his  own- 
ership of  the  property  alleged  to  be  damaged,  and  if  the 
petitioner  desires  to  test  that  allegation  he  must  raise  the 
issue  by  a  denial  and  have  it  tried  by  the  court  before  the 
submission  of  the  question  of  damages  to  the  jury.  {Chi- 
cago and  Milwaukee  Electric  Railroad  Co,  v.  Diver,  supra, ) 
In  every  case  such  pleadings  complete  the  issues  between 
the  petitioner  and  the  defendants,  and  on  trial  before  a 
jury  the  amount  of  compensation  is  the  only  issue.  The 
object  of  the  proceeding  being  to  enable  the  petitioner  to 
acquire  the  right  to  take  the  property,  when  the  petitioner 
pays  the  money  to  the  county  treasurer  the  connection  of 
the  petitioner  with  the  case  ceases  and  it  has  no  further 
concern  with  it.  Chicago  and  Northwestern  Railway  Co, 
V.  Garrett,  239  111.  297. 

If  there  are  disputes  between  the  different  defendants 
to  a  condemnation  proceeding  it  is  a  proper  practice  to  re- 
quire them  to  litigate  and  settle  their  interests  in  the  prop- 
erty before  the  court  prior  to  the  empaneling  of  the  jury, 
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to  the  end  that  the  amount  to  be  paid  to  each  owner  or 
person  interested  in  the  property  may  be  separately  deter- 
mined by  the  jury.  (Chicago  and  Northwestern  Railway 
Co.  V.  Miller,  233  111.  508;  Chicago  and  Milwaukee  Elec- 
tric Railroad  Co.  v.  Diver,  supra;  Metropolitan  Elevated 
Railway  Co.  v.  Eschner,  supra.)  But  it  is  not  essential 
that  that  should  be  done.  If  the  conflicting  claims  are  not 
presented  before  the  jury  trial  the  parties  should  be  re- 
quired to  present  their  claims  to  the  fund  in  the  hands  of 
the  county  treasurer.  That  was  done  in  the  case  of  Chi- 
'  cage  and  Northwestern  Railway  Co.  v.  Glos,  239  111.  24, 
where  there  was  no  determination  before  the  trial  as  to  the 
respective  interests  of  the  persons  or  corporations  named 
in  the  petition  as  owners  or  interested  in  the  premises,  and 
the  proceeding  to  determine  who  was  entitled  to  the  com- 
pensation money  was  had  afterward.  If  the  title  to  prop- 
erty condemned  is  in  litigation  in  a  pending  chancery  suit 
it  is  proper  to  order  the  money  paid  into  the  hands  of  the 
county  treasurer,  to  abide  the  result  of  the  chancery  suit. 
That  was  decided  in  Eddleman  v.  Union  County  Traction 
Co.  2iy  111.  409,  where  a  verdict  was  rendered  finding  the 
compensation  for  property  taken,  and  it  was  ordered  that 
the  sirni  be  paid  to  the  county  treasurer,  to  be  held  and 
paid  out  upon  the  order  and  decree  of  the  circuit  court  of 
Union  county  in  a  case  pending  in  that  court  in  chancery. 
In  that  case  there  was  a  contest  between  George  W.  Smith 
and  Dora  E.  Eddleman  as  to  whether  the  latter  was  en- 
titled to  hold  the  property  clear  from  Smith's  right  of  re- 
demption, and  the  right  of  the  chancery  court  to  determine 
that  question  was  recognized.  If  the  property  is  taken  for 
public  use  the  compensation  money  is  deemed  a  substitute 
for  the  property,  and  a  mortgagee  or  other  lienholder  has 
an  equitable  lien  on  the  fund  to  the  extent  of  his  claim. 
{Union  Mutual  Life  Ins.  Co.  v.  Slee,  123  111.  57;  Calumet 
River  Railway  Co.  v.  Brown,  136  id.  322;  Union  Mutual 
Life  Ins.  Co.  v.  Chicago  and  Western  Indiana  Railroad  Co. 
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146  id.  320;  Thomas  v.  St  Louis,  Belleville  and  Southern 
Raihvay  Co.  164  id.  634;  Keller  v.  Bading,  169  id.  152; 
Stopp  V.  IVilt,  177  id.  620;  Mayor  and  Council  of  Hagers- 
town  V.  Groh,  loi  Md.  560;  4  Ann.  Gas.  943;  15  Cyc. 
794.)  In  the  case  of  O'Connell  v.  Sanford,  255  111.  49, 
the  compensation  money  was  paid  to  the  county  treasurer 
and  he  filed  a  bill  of  interpleader  to  have  the  rights  of 
conflicting  claimants  determined.  The  argument  for  Ethel 
M.  Cann  and  Leslie  C.  Hughes  that  when  the  State  laijl 
its  hand  upon  the  property  in  the  exercise  of  the  sovereign 
power  of  eminent  domain  the  filing  of  the  petition  deprived 
the  chancery  court  of  the  jurisdiction  which  it  had  acquired 
cannot  be  sustained. 

In  the  argument  for  Glos  it  is  contended  that  the  court, 
in  the  condemnation  proceeding,  had  no  right  to  determine 
any  question  concerning  his  title  or  to  find  that  he  did  not 
have  the  legal  title,  but  no  assignment  of  cross-error  ap- 
pears either  in  the  original  abstract  filed  by  the  appellants 
or  the  additional  abstract  filed  by  him.  Therefore  we  will 
not  consider  the  argument  concerning  supposed  cross-errors, 
and  the  appellants  do  not,  and  could  not,  complain  of  the 
finding  in  their  favor  that  Glos  did  not  have  the  legal  title. 

The  disposition  of  the  $665.44  was  properly  committed 
to  the  chancery  court. 

The  argument  for  Leslie  C.  Hughes  against  the  claim 
of  Benjamin  J.  Glaser  is  on  the  ground  that  a  lien  oil  prop- 
erty is  determined  by  the  agreement  of  the  parties,  and  if 
Glaser  was  damaged  by  the  misrepresentation  of  Hughes 
he  had  his  remedy  against  Hughes  in  a  court  of  law. .  It 
is  therefore  contended  that  Glaser  could  not  arbitrarily  and 
without  the  consent  of  Hughes  pay  to  Coombs  the  amount 
necessary  to  redeem  from  the  tax  sale  and  to  remove  the 
cloud.  It  is  not  denied  that  if  either  Glaser  or  Hughes  had 
gone  into  a  court  of  equity  to  have  the  cloud  removed  it 
would  have  been  necessary  to  offer  to  re-pay  to  Glaser  all 
necessary  expenditures.    Glaser  had  a  warranty  deed  f  rotn 
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Hughes,  and  when  Hughes  asked  the  court  to  enforce  his 
equitable  right  to  the  property  and  find  the  deed  absolute 
on  its  face  was  a  mortgage,  equity  required  him  to  reim- 
burse Glaser  for  what  he  had  expended  to  protect  his  title. 
The  court,  in  determining  conflicting  titles  in  the  condem- 
nation proceeding,  is  not  restricted  to  legal  titles  but  will 
ascertain  the  rights  of  the  defendants,  whether  legal  or 
equitable.  {Chicago  and  Northwestern  Railway  Co,  v.  Mil- 
let,  supra.)  In  upholding  the  equitable  claim  of  Hughes 
it  was  the  duty  of  the  court  to  see  that  no  injustice  was 
done  to  Glaser,  and  the  court  did  not  err  in  the  order  made. 

The  city  of  Chicago  complains  that  the  court  failed  to 
allow  to  it  the  amount  paid  out  at  tax  sales  for  special  as- 
sessments, with  costs  and  interest,  amounting  to  $2769.48, 
and  its  claim  is  based  upon  section  y2  of  the  Local  Im- 
provement act  as  amended  in  191 3.  Prior  to  the  amend- 
ment section  72  provided  that  any  municipality  interested 
in  the  question  of  any  tax  or  special  assessment  might,  in 
default  of  other  bidders,  become  a  purchaser  at  any  sale 
of  property  to  enforce  the  collection  of  the  same.  By  the 
amendment  this  addition  was  made :  "Any  municipal  cor- 
poration which  holds  any  certificate  of  sale  or  tax  deed  ac- 
quired in  pursuance  hereof  shall  be  entitled  to  reimburse- 
ment of  the  amount  paid  by  it  at  such  sale,  including  the 
costs  and  interest  at  the  rate  of  five  per  cent ;  and  no  final 
judgment  or  decree  shall  be  entered  in  any  case  either  at 
law  or  in  equity  or  in  proceedings  under  the  Eminent  Do- 
main act  involving  the  title  to  or  interest  on  any  land  in 
which  such  municipal  corporation  shall  be  a  party,  until 
reimbursement  has  been  made  to  it  as  herein  provided." 
(Laws  of  191 3,  p.  165.) 

This  court  had  decided  in  City  of  Chicago  v.  Pick, 
supra,  that  the  holder  of  an  invalid  tax  deed  was  not  en- 
titled to  reimbursement  in  case  of  condemnation  of  the 
property,  and  adhered  to  that  decision  in  O'Connell  v.  San- 
ford,  256  111.  62,  and  South  Park  Comrs,  v.  Berg,  259  id. 
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447.  It  was  held  that  a  municipal  corporation  was  in  the 
same  position  as  a  natural  person  holding  an  invalid  tax 
deed;  that  section  72  merely  authorized  municipal  cor- 
porations to  purchase  real  estate  and  acquire  title  thereto 
through  a  sale  for  delinquent  taxes;  that  the  effect  of  a 
sale  of  land  for  taxes  is  to  extinguish  the  lien  if  the  prop- 
erty brings  the  amount  of  the  taxes,  and  that  there  is  no 
distinction  between  municipalities  and  other  purchasers  ex- 
ercising the  privilege  of  bidding  at  a  tax  sale.  Section  56 
of  the  Local  Improvement  act  provides  that  judgments  for 
special  assessments  shall  be  a  lien  upon  the  property  as- 
sessed from  the  date  thereof,  to  the  same  extent  and  of 
equal  force  and  validity  as  a  lien  for  the  general  taxes,  for 
five  years  if  the  assessment  is  payable  in  a  single  sun^,  and 
if  payable  in  installments,  until  five  years  after  the  last  in- 
stallment becomes  due.  The  lien  is  not  different  from  any 
other,  and  when  the  property  is  sold  for  the  amount  of  the 
lien  the  purchaser  obtains  the  rights  given  by  the  statute 
and  the  lien  is  extinguished.  The  right  of  the  owners  to 
the  possession  of  their  property  free  from  interference  by 
the  holder  of  a  tax  deed,  whether  an  individual  or  a  mu- 
nicipal corporation,  is  absolute  unless  the  owner  can  be  dis- 
possessed, by  ejectment  or  otherwise.  It  was  held  in  Con^ 
way  V.  City  of  Chicago,  237  111.  128,  that  the  city  would 
discharge  its  full  duty  to  a  contractor  when  it  perfected  its 
title  and  tendered  the  deeds  obtained  on  the  tax  sales  to 
the  contractor,  but  that  was  not  because  the  law  compelled 
the  city  to  buy,  but  because  it  would  fulfill  its  contract  ob- 
ligations by  tendering  the  contractor  what  it  had  received. 
Under  the  decisions  of  this  court  the  contractor  could  not 
claim  reimbursement  as  the  holder  of  void  tax  deeds,  and 
if  he  could  not,  the  city  could  have  no  greater  right  unless 
the  law  could  discriminate  between  holders  of  tax  deeds 
and  give  one  a  right  not  secured  to  all.  The  fact  that 
there  is  a  necessity  for  taxation  and  the  payment  of  taxes, 
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so  that  all  shall  contribute  to  raising  revenue  in  proportion 
to  the  value  of  their  property,  furnishes  no  distinction  be- 
tween individuals  and  corporations  exercising  the  privilege 
of  bidding  at  tax  sales.    Taxes  and  special  assessments  are 
presumed  to  be  just  and  the  owner  ought  to  pay  them,  but 
the  legislature  cannot  create  any  difference  in  right  between 
individuals  and  corporations  who  see  fit  to  pay  taxes  by 
purchasing  the  property  at  tax  sales.    There  cannot  be  one 
law  for  one  class  and  a  different  law  for  the  other,  with 
no  essential  difference.    The  invalidity  of  this  act  does  not 
arise  from  the  provision  of  section  22  of  article  4  of  the 
constitution  forbidding  special  laws  in  enumerated  cases, 
but  results  from  the  provision  of  section  2  of  article  2  that 
no  person  shall  be  deprived  of  life,  liberty  or  property  with- 
out due  process  of  law,  and  from  the  fourteenth  amend- 
ment to  the  Federal  constitution.     Due  process  of  law  is 
synonymous  with  law  of  the  land,  and  means  general  pub- 
lic law  without  discrimination.     The  act  discriminates  be- 
tween buyers  at  tax  sales  who  are  in  the  same  situation, 
and  the  citizen  is  protected  against  such  legislation.     (Mil- 
left  V.  People,  117  111.  294;    Harding  v.  People,  160  id. 
459;  Piske  v.  People,  188  id.  206;  Bailey  v.  People,  190 
id.  28.)     A  municipal  corporation  may  exercise  the  privi- 
lege given  by  the  statute  in  default  of  other  bidders,  but 
it  cannot  be  given  any  right  or  privilege  not  accorded  to 
other  bidders,  and  it  is  wholly  immaterial  whether  the  lien 
for  special  assessments  satisfied  by  the  sale  is  in  favor  of 
the  city  or  the  people.    The  amendment  is  unconstitutional 
and  the  court  did  not  err  in  denying  to  the  city  the  right 
to  reimbursement. 

The  judgments  are  affirmed.       r    ,  x      jr       j 

^     ^  Judgments  affirmed. 
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William  R.  McCoy,  Defendant  in  Error,  vs.  The  Chi- 
cago AND  Alton  Railroad  Company,  Plaintiff  in 
Error. 

Opinion  filed  April  22,  i^i^ — Rehearing  denied  June  ii,  jqi^. 

1.  Raii^roads — whether  a  shop  yard  switching  crew  and  main 
yard  switching  crew  are  fellow-servants  is  a  question  of  fact. 
Whether  the  members  of  a  switching  crew  working  in  shop  yards 
under  the  direction  of  the  superintendent  of  the  shops  are  fellow- 
servants  of  a  switching  crew  working  in  the  main  yards  under  the 
direction  of  the  yardmaster  is  a  question  of  fact  for  the  jury. 

2.  Same — when  the  questions  of  assumed  risk  and  contributory 
negligence  are  for  the  jury.  Whether  a  switch-crew  foreman  sit- 
ting on  a  coal  car  with  his  legs  hanging  down  over  the  side  as- 
sumed the  risk  of  injury  from  his  legs  coming  in  contact  with  a 
car  which  had  been  pushed  out  too  far  on  a  side-track,  or  was  jus- 
tified in  relying  upon  a  proved  custom  of  leaving  cars  on  the  side- 
track in  such  a  position  as  to  clear  a  person  clinging  to  the  side  of 
a  car  passing  on  another  track,  or  whether  he  used  due  diligence 
in  so  sitting  on  the  car,  are  questions  of  fact  for  the  jury. 

3.  Same — what  offered  proof  incompetent.  An  offer  to  prove 
by  the  engineer  of  a  switching  crew  that  the  reason  he  did  not 
give  warning  to  the  foreman  of  the  crew  or  stop  his  engine  when 
he  saw  the  foreman  was  sitting  in  a  position  where  his  legs  would 
probably  come  in  contact  with  a  car  on  another  track  was  because 
he  assumed  the  foreman  saw  what  he,  the  witness,  saw,  and  that 
the  foreman  would  change  his  position  to  one  of  safety  before  the 
car  was  reached,  is  properly  refused. 

4.  Same — master  is  liable  if  his  negligence  combined  with  neg- 
ligence of  a  fellow-servant  caused  the  injury.  If  an  injury  results 
from  the  negligence  of  the  master  combined  with  that  of  a  fellow- 
servant  of  the  injured  person,  and  the  injury  would  not  have  hap- 
pened if  the  master  had  used  due  care,  then  the  fact  that  the  fel- 
low-servant's negligence  contributed  to  the  injury  does  not  relieve 
the  master  from  liability. 

5.  Same — when  refusal  of  fcllow-senmnt  instructions  is  not  er- 
ror. Refusal  of  the  court  to  give  instructions  merely  informing 
the  jury  that  the  plaintiff  cannot  recover  for  injuries  caused  by 
the  negligence  of  a  fellow-servant  is  not  error,  where  there  is  no 
instruction  offered  which  defines  fellow-servants. 

6.  Same — when  a  judgment  will  be  reversed  for  improper  re- 
marks of  counsel.  A  judgment  rendered  in  favor  of  a  switchman 
and  against  his  employer  will  be  reversed  where  his  attorney,  in  his 
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argument  to  the  jury,  characterizes  as  barbaric  and  a  disgrace  to 
our  laws  the  rule  of  fellow-servants  and  the  rules  of  assumed  risk 
and  contributory  negligence,  and  insists,  after  objection  is  sus- 
tained, on  his  right  to  criticise  the  law,  as  such  remarks  must  be 
regarded  as  an  appeal  to  the  jury  to  disregard  the  defenses  which 
the  defendant  had  interposed  and  had  a  right  to  have  considered 
by  the  jury. 

Farmer,  C.  J.,  and  Craig,  J.,  dissenting. 

Writ  of  Error  to  the' Appellate  Court  for  the  Third 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  McLean  county;  the  Hon.  Cowstin  D.  Myers, 
Judge,  presiding. 

■ 

Bracken  &  Young,  (Sii.as  H.  Strawn,  of  counsel,) 
for  plaintiff  in  error. 

DeMange,  G1LI.ESPIE  &  DeMange,  for  defendant  in 
error. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

The  defendant  in  error,  William  R.  McCoy,  obtained 
a  judgment  for  $15,000  in  the  circuit  court  of  McLean 
county  against  the  Chicago  and  Alton  Railroad  Company, 
plaintiff  in  error,  for  personal  injuries  alleged  to  have  been 
sustained  by  him  while  in  the  employ  of  plaintiff  in  error. 
This  judgment  was  affirmed  by  the  Appellate  Court  for 
the  Third  District,  and  the  record  is  brought  to  this  court 
for  review  by  writ  of  certiorari. 

The  grounds  urged  for  reversal  are,  the  refusal  of  the 
trial  court  to  direct  a  verdict  of  not  guilty,  the  exclusion 
of  testimony  offered  by  plaintiff  in  error,  the  refusal  of 
certain  instructions,  and  the  refusal  to  grant  a  new  trial  be- 
cause of  improper  remarks  made  by  counsel  for  defendant 
in  error  in  his  closing  argument  to  the  jury. 

The  testimony  on  the  part  of  defendant  in  error  tended 
to  prove  the  following  facts :  Defendant  in  error  was  in 
the  employ  of  the  plaintiff  in  error  as  a  switchman  in  its 
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railroad  yards  in  the  city  of  Bloomington  and  had  been 
engaged  in  such  service  for  several  years.  At  times  he 
worked  as  foreman  of  an  extra  switching  crew,  and  he  was 
working  in  that  capacity  at  the  time  he  received  the  injury 
complained  of.  After  reporting  for  work  on  the  day  he 
was  injured  he  was  ordered  to  take  charge  of  an  extra 
switching  crew  and  was  given  orders  written  on  cards  by 
the  yardmaster.  In  addition  to  the  written  orders  he  was 
given  verbal  orders  to  take  five  cars  of  coal  which  were 
standing  in  the  yards  to  the  coal  chutes.  The  switching 
crew  consisted  of  defendant  in  error,  an  engineer  and  fire- 
man, and  two  switchmen,  one  of  them  a  man  by  the  name 
of  Snyder.  The  railroad  yards  of  plaintiff  in  error  extend 
in  a  northerly  and  southerly  direction  through  the  city  of 
Bloomington  and  are  located  on  each  side  of  the  main  track 
of  its  road  and  are  divided  into  what  are  called  the  east 
and  west  train  yards.  From  these  train  yards  switch  tracks 
extend  to  various  industries  and  business  houses  in  the  vi- 
cinity. The  switching  is  usually  done  by  two  crews, — one 
operating  in  the  east  and  the  other  in  the  west  train  yards. 
An  extra  crew  is  put  to  work  in  the  yards  as  occasion  re- 
quires. These  crews  are  employed  in  making  up  trains  and 
transferring  cars  of  merchandise  to  and  from  the  various 
business  houses  and  industries  adjacent  to  the  railroad. 
West  of  the  west  train  yards  are  the  shop  yards,  where  ex- 
tensive shops  for  repairs  and  construction  work  are  main- 
tained. These  yards  are  inclosed  and  are  connected  by 
tracks  with  the  west  train  yards.  A  separate  engine  and 
crew  are  used  in  the  shop  yards.  The  train  yards  crews 
work  under  the  orders  of  the  yardmaster,  while  the  shop 
yards  crew  works  under  the  orders  of  the  superintendent 
of  shops,  although  that  crew  is  employed  by  the  yard- 
master.  When  a  train  yards  crew  has  occasion  to  deliver 
a  car  for  any  purpose  to  the  shop  yards  it  is  taken  to  the 
entrance  of  the  shop  yards  and  left  there,  from  which  point 
it  is  handled  by  the  shop  yards  crew.    Occasionally  the  shop 
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yards  crew  has  occasion  to  deliver  cars  to  the  train  yards, 
at  which  times  the  car  is  placed  in  the  train  yards  at  the 
proper  place  for  further  handling  by  the  train  yards  crews. 
One  of  the  tracks  in  the  west  train  yards  is  known  as  the 
third  main.'   A  switch  track  leading  from  this  track  to  the 
north,  and  parallel  with  and  west  of  it,  is  known  as  old 
track  No.  i.     A  shorter  switch  track,  known  as  the  Mc- 
Carthy track,  also  leaves  the  west  side  of  the  third  main 
a  short  distance  south  of  the  junction  of  old  track  No.  i 
with  the  third  main  and  extends  north  for  a  distance  suf- 
ficient to  accommodate  six  or  seven  cars,  depending  upon 
the  length  of  the  cars,  when  it  forms  a  junction  with  old 
track  No.  i.     The  cars  of  coal  which  defendant  in  error 
was  directed  by  the  yardmaster  to  transfer  to  the  chutes 
were  standing,  together  with  other  cars,  on  old  track  No.  i, 
the  south  end  of  the  string  being  about  no  feet,  or  three 
car-lengths,  north  of  the  junction  of  the  McCarthy  track 
with  old  track  No.  i.     Shortly  prior  to  the  time  when  de- 
fendant in  error  with  his  crew  started  south  on  the  third 
J^ain  track  to  make  the  movement  of  the  coal  cars  the  shop 
yards  crew  had  pushed  a  car  in  on  the  south  end  of  the 
McCarthy  track.    There  were  already  six  cars  standing  on 
this  track,  and  when  this  seventh  car  was  pushed  in  from 
the  south  the  flat-car  at  the  north  end  of  the  string  was 
pushed  so  far  north  that  its  northeast  corner  was  about 
eighteen  inches  from  the  west  rail  of  old  track  No.  i.    This 
'eft  but  a  bare  clearance  for  cars  passing  along  old  track 
No.  I,  and  made  it  impossible  for  anyone  hanging  on  the 
side  of  a  car  passing  on  old  track  No.  i  to  clear  the  flat- 
^r  at  the  north  end  of  the  McCarthy  track.     Defendant 

• 

Jn  error,  with  his  engine  and  crew,  came  south  on  the  third 
"lain  track.  As  to  just  where  he  alighted  from  the  engine 
there  is  a  conflict  in  the  testimony  of  defendant  in  error's 
witnesses.  The  switchman,  Snyder,  testified  that  both  he 
and  defendant  in  error  alighted  from  the  switch  engine 
south  of  the  north  switch  connection  of  the  McCarthy  track 
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with  old  track  No.  i,  which  would  take  them  beyond  the 
flat-car  at  the  north  end  of  the  string  of  cars  on  the  Mc- 
Carthy track,  and  that  both  he  and  defendant  in  error  saw 
the  position  of  this  flat-car  and  estimated  its  distance  from 
the  west  track  of  old  track  No.  i.  Defendant  m  error  tes- 
tified that  he  alighted  from  the  switch  engine  immediately 
opposite  the  south  end  of  the  string  of  coal  cars  on  old 
track  No.  i,  which  would  be,  as  he  estimated  it,  three  car- 
lengths  north  of  the  junction  of  the  McCarthy  track  with 
old  track  No.  i.  Defendant  in  error  admits  that  he  looked 
towards  the  south  when  he  alighted  from  the  engine  but 
denies  that  he  saw  the  position  of  the  flat-car  at  the  north 
end  of  the  McCarthy  track.  He  then  inspected  the  string 
of  cars  on  old  track  No.  i  and  selected  the  five  cars  which 
were  to  be  taken  to  the  chutes.  In  the  meantime  the  en- 
gine, with  the  third  switchman,  had  proceeded  south  be- 
yond the  junction  of  old  track  No.  i  with  the  third  main 
and  had  backed  up  on  old  track  No.  i,  passing  the  cars  on 
the  McCarthy  track,  and  had  coupled  to  the  string  of  cars 
which  were  involved  in  the  movement  to  the  coal  chutes. 
After  the  coupling  had  been  made  defendant  in  error  gave 
the  signal  to  go  ahead,  and  he  admits  that  he  again  looked 
towards  the  south  but  denies  that  he  saw  the  position  of 
the  north  car  on  the  McCarthy  track.  Snyder  swung  onto 
a  car  about  the  middle  of  the  string  and  took  a  position 
between  two  of  the  cars,  standing  on  the  end-beams.  The 
defendant  in  error  waited  until  the  last  car  of  the  string 
reached  him.  This  car  was  of  the  class  known  as  steel 
hopper-cars.  Defendant  in  error  swung  onto  the  front  end 
of  this  car  and  sat  on  the  side-beam  of  the  car,  under  the 
sloping  end  of  the  hopper,  with  his  legs  hanging  over  the 
west  side  of  the  car.  An  iron  support  extended  from  the 
corner  of  the  car  to  the  upper  edge  of  the  hopper,  which 
obstructed  his  view  to  some  extent  in  looking  forward 
along  the  west  side  of  the  cars.  After  seating  himself  in 
this  position  defendant  in  error  took  the  cards  containing 
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his  written  orders  from  his  pocket  and  began  to  read  them. 
Snyder,  who  was  several  car-lengths  ahead  of  defendant  in 
error,  noticing  the  position  of  defendant  in  error  and  the 
probability  that  he  would  be  injured  by  the  flat-car  on  the 
McCarthy  track,  called  to  him  and  whistled  to  attract  his 
attention.    Snyder  testified  that  after  "he  had  thus  called,  de- 
fendant in  error  glanced  up  at  him  and  then  resumed  read- 
ing his  orders.     Defendant  in  error  denies  that  he  heard 
Snyder's  warning  or  that  he  looked  in  his  direction.     A 
witness,  Mohrle,  who  was  working  on  a  scrap-pile  west  of 
the  McCarthy  track,  was  attracted  by  the  shouts  of  Snyder 
^d  the  noise  occasioned  by  the  grab-irons  on  the  coal  cars 
bumping  against  the  flat-car,  and,  noticing  the  perilous  po- 
sition of  defendant  in  error,  shouted  to  attract  his  atten- 
tion.    Defendant  in  error  heard  this  warning  and  looked 
Up  when  he  was  within  a  few  feet  of  the  McCarthy  track, 
and  seeing  the  danger  attempted  to  save  himself  by  throw- 
ing his  body  backward  and  raising  his  legs.     He  was  too 
late  to  avert  the  injury  and  both  of  his  legs  were  caught 
and  badly  crushed,  resulting  eventually  in  the  right  leg  be- 
ing amputated  below  the  knee  and  the  left  leg  becoming 
practically  useless.     The  testimony  further  tends  to  prove 
that  it  was  the  custom  in  these  yards  to  so  place  cars  upon 
the  switches  near  the  junction  with  other  tracks  that  they 
would  clear  anyone  hanging  to  the  grab-irons  on  the  side 
of  passing  cars,  and  that  it  was  also  the  custom  when  any 
member  of  a  switching  crew  observed  a  dangerous  condi- 
tion which  was  likely  to  result  in  injury  to  other  members 
of  the  crew  to  immediately  warn  the  other  members  of  the 
crew  of  the  danger. 

The  contention  of  plaintiff  in  error  is  that  the  injury 
was  caused  by  the  negligence  of  the  fellow-servants  of  de- 
fendant in  error ;  that  defendant  in  error  assumed  the  risk 
of  such,  injury  in  his  employment,  and  that  the  injury  was 
the  result  of  contributory  negligence,  and  for  these  reasons 
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insists  that  the  peremptory  instruction  directing  a  verdict 
for  plaintiff  in  error  should  have  been  given  to  the  jury. 

It  cannot  be  disputed  that  the  members  of  the  switch- 
ing crew  of  which  defendant  in  error  was  foreman  were 
fellow-servants  of  defendant  in  error,  but  the  only  negli- 
gence which  could  be  attributed  to  any  member  of  that 
crew  would  be  the  failure  to  warn  defendant  in  error  of 
the  dangerous  condition  occasioned  by  the  placing  of  the 
flat-car  on  the  McCarthy  track  too  close  to  the  rail  of  old 
track  No.  i.  Such  negligence,  if  any,  was  not,  however, 
the  sole  cause  of  the  injury,  but  merely  concurred  with  the 
negligence  of  the  members  of  the  shop  yards  crew  in  plac- 
ing the  car  at  the  north  end  of  the  McCarthy  track  too 
close  to  old  track  No.  i.  Under  such  circumstances,  the 
fact  that  the  members  of  the  switching  crew  of  which  de- 
fendant in  error  was  foreman  were  negligent  in  failing  to 
warn  defendant  in  error  of  the  danger  would  not  relieve 
plaintiff  in  error  of  liability  unless  the  members  of  the  shop 
yards  crew  were  also  fellow-servants  of  plaintiff  in  error. 
{Chicago  and  Northwestern  Raihvay  Co.  v.  Gillison,  173 
111.  264;  Klofski  V.  Railroad  Supply  Co.  235  id.  146.)  It 
cannot  be  successfully  contended  that  defendant  in  error 
was  directly  co-operating  with  the  members  of  the  shop 
yards  crew  in  the  particular  business  in  which  he  was  en- 
gaged at  the  time  he  was  injured,  nor  does  it  appear  as  a 
matter  of  law,  from  the  facts  appearing  in  the  record,  that 
the  usual  duties  of  defendant  in  error  and  the  members  of 
the  shop  yards  crew  brought  them  into  habitual  association 
so  that  they  might  exercise  a  mutual  influence  upon  each 
other  promotive  of  proper  caution.  Whether  the  members 
of  the  shop  yards  crew  and  defendant  in  error  were  fellow- 
servants  was  therefore  a  question  which  the  court  properly 
submitted  to  the  jury  for  determination.  Hartley  v.  Chi- 
cago and  Alton  Railroad  Co,  197  111.  440;  Aldrich  v.  Illi- 
nois Central  Railroad  Co.  241  id.  402. 
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As  to  the  question  of  assumed  risk,  the  law  in  this 
State  is  that  when  one  engages  in  an  employment  he  will 
be  presumed  to  have  contracted  with  reference  to  the  usual 
and  ordinary  risks  incident  to  such  employment  and  to  have 
assumed  the  same.  (Chicago  and  Eastern  Illinois  Railroad 
Co.  v.  Heerey,  203  111.  492.)  In  cases  of  this  kind  the 
question  whether  the  injured  person  assumed  the  risk  is 
usually  one  of  fact.  In  this  case  the  testimony  of  defend- 
ant in  error  tended  to  prove  that  it  was  customary  to  place 
cars  in  the  clear,  so  that  there  would  be  room  for  a  man 
to  hang  on  the  side  of  a  passing  car  without  encountering 
danger.  It  was  for  the  jury  to  say  whether  such  was  the 
custom,  and  whether  defendant  in  error  was  justified  in  re- 
lying upon  this  custom  or  assumed  the  risk  of  being  in- 
jured in  this  manner  as  an  incident  of  his  employment. 

Whether  the  injury  received  was  the  result  of  contribu- 
tory negligence  of  the  defendant  in  error  was  also,  under 
the  state  of  this  record,  a  question  of  fact  for  the  jury. 
It  was  not  negligence  per  se  for  him  to  ride  on  this  car  in 
the  manner  in  which  he  did.  The  testimony  on  his  behalf 
tended  to  prove  that  such  was  the  customary  place  for  a 
switchman  to  ride  in  making  a  switching  movement  with 
this  kind  of  car.  Defendant  in  error  testified  that  he  did 
not,  at  any  time  before  the  moment  of  his  injury,  see  the 
cars  on  the  McCarthy  track  or  observe  the  position  of  the 
flat-car  at  the  north  end  of  that  string  of  cars.  Whether, 
under  all  the  circumstances,  he  exercised  that  degree  of 
care  which  devolved  upon  him  was  for  the  jury  to  deter- 
mine under  proper  instructions. 

The  motion  for  a  directed  verdict  was  properly  refused. 
Complaint  is  made  that  the  court  improperly  excluded 
testimony  of  the  engineer  of  the  switching  crew  of  de- 
fendant in  error.  The  questions  to  which  objections  were 
sustained  called  for  the  conclusion  and  opinion  of  the  wit- 
ness as  to  whether  defendant  in  error  was  likely  to  be  in- 
jured if  he  did  not  change  his  position.    The  witness  was 
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permitted  to  testify  to  all  the  facts  and  circumstances  and 
as  to  the  position  of  the  flat-car  on  the  McCarthy  track. 
Objections  to  these  questions  were  properly  sustained.  The 
plaintiff  in  error  offered  to  prove  by  this  witness  that  he 
gave  no  warning  to  defendant  in  error  and  did  not  stop 
his  engine  because  it  is  frequently  the  case  that  switchmen, 
in  performing  their  duties,  are  in  places  of  danger  from 
which  they  remove  themselves  in  apt  time  and  that  switch- 
men take  those  chances ;  that  the  witness  assumed  that  the 
defendant  in  error  could  see  what  he  (the  witness)  saw; 
that  he  was  working  under  the  signal  that  had  been  given 
by  defendant  in  error,  and  he  supposed  defendant  in  error 
would  change  his  position  before  reaching  the  car  on  the 
McCarthy  track.  This  evidence  was  clearly  incompetent 
and  objection  to  the  offer  was  properly  sustained. 

The  court  refused  to  give  the  following  instruction  of- 
fered by  plaintiff  in  error : 

"You  are  instructed  by  the  court  that  under  the  law  all 
of  the  members  of  the  switching  crew  of  which  plaintiflF 
was  foreman  were  fellow-servants,  and  if  you  believe,  from 
the  evidence,  that  the  negligence  of  any  other  member  or 
members  of  that  crew  was  the  proximate  cause  of  the  in- 
juries of  which  the  plaintiff  now  complains,  then  he  has 
no  cause  of  action  against  the  defendant,  and  in  such  case 
your  verdict  should  be  in  its  favor." 

Under  the  proof  in  this  case  it  was  for  the  jury  to  de- 
termine whether  the  injury  was  caused  by  the  negligence  of 
the  crew  of  which  defendant  in  error  was  foreman,  or  of 
the  shop  yards  crew,  or  by  the  concurrent  negligence  of 
both  crews.  This  instruction  leaves  out  of  consideration 
the  possibility  that  the  jury  might  determine  that  the  in- 
jury was  the  result  wholly  of  the  negligence  of  the  shop 
yards  crew  or  of  the  concurrent  negligence  of  both  crews. 
The  law  is  well  settled  that  if  an  injury  result  from  the 
negligence  of  the  master  combined  with  that  of  a  fellow- 
servant,  and  the  injury  would  not  have  happened  had  the 
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master  observed  due  care  for  the  safety  of  the  injured 
senant,  the  master  is  liable.  (Chicago  and  Northwestern 
Raihvay  Co.  v.  Gillison,  supra;  Klofski  v.  Railroad  Sup- 
ply Co.  supra;  Armour  v.  Golkowska,  202  111.  144;  Ken- 
iiedy  v.  Swift  &  Co,  234  id.  606 ;  Yarher  v.  Chicago  and 
Alton  Railway  Co,  235  id.  589.)  This  instruction  was 
properly  refused. 

Three  other  instructions,  which  told  the  jury,  in  sub- 
stance, that  an  employer  is  not  responsible  for  injuries  to 
employees  which  are  occasioned  by  the  carelessness  or  neg- 
ligence of  fellow-servants  while  acting  in  the  same  line  of 
service,  were  refused.  The  definition  of  fellow-servants  is 
for  the  court.  Whether  employees  of  the  common  master 
fall  within  that  definition  is  a  question  of  fact  for  the  jury. 
{Hartley  v.  Chicago  and  Alton  Railroad  Co.  supra;  Slack 
V.  Harris,  200  111.  96;  Illinois  Southern  Railway  Co.  v. 
Marshall,  210  id.  562;  Bennett  v.  Chicago  City  Railway 
Co.  243  id.  420.)  No  instruction  was  offered  or  given  de- 
fining fellow-servants,  and  without  such  instruction  it  was 
not  error  to  refuse  these  three  instructions,  which,  in  ef- 
fect, simply  informed  the  jury  that  the  defendant  in  error 
could  not  recover  for  injuries  caused  by  the  negligence  of 
a  fellow-servant.  Whitney  &  Starrette  Co.  v.  O'Rourke, 
172  111.  177;   Chenoweth  v.  Burr,  242  id.  312. 

In  his  closing  argument  to  the  jury  counsel  for  defend- 
ant in  error,  after  giving  a  vivid  description  of  the  perils 
which  constantly  threaten  one  engaged  in  the  employment 
of  a  switchman,  and  after  discussing  the  defenses  inter- 
posed by  the  plaintiff  in  error,  made  the  following  state- 
ment to  the  jury :  "I  say  to  you  the  time  will  come  in  this 
country,  and  in  this  civilization,  when  the  rule  of  fellow- 
servants,  and  the  rule  of  assumed  risk,  and  contributory 
negligence,  will  be  relics  of  barbarism  and  will  no  longer 
disgrace  our  law."  This  statement  was  objected  to  as  im- 
proper, whereupon  the  court  ruled  as  follows:  "It  is  not 
proper  to  state  that,  and  should  not  be  considered;    what 
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the  law  is  now  he  can  state,  but  otherwise  the  remarks  are 
improper."    Counsel  for  defendant  in  error  then  said :    "It 
is  not  the  law  now;   I  have  the  right  to  express  my  opin- 
ion of  the  law  if  I  do  not  attempt  to  mislead  the  jury  as 
to  what  is,  in  fact,  the  law,  nor  seek  to  induce  them  to 
refuse  to  follow  the  law;"   to  which  the  court  responded: 
"It  is  not  proper  for  counsel  to  express  their  opinion  as 
to  the  wisdom  and  propriety  of  the  law  applicable  in  this 
case."     It  is  now  insisted  that  the  court  erred  in  refusing 
to  grant  a  new  trial  because  of  this  improper  appeal  to  the 
jury  to  disregard  the  law.    These  remarks  were  highly  im- 
proper.    Our  law  recognizes  the  defenses  which  were  in- 
terposed in  this  case  by  plaintiff  in  error,  and  it  had  the 
right  not  only  to  defend  upon  these  grounds,  but  to  insist 
that,  its  defenses  should  receive  a  fair  and  unbiased  con- 
sideration.    Whether  this  portion  of  our  laws  is  barbaric 
and  a  disgrace  to  our  civilization,  and  its  administration  re- 
sults in  a  miscarriage  of  justice,  cannot  concern  courts  or 
juries  so  long  as  it  remains  the  law.    Courts  are  constituted 
to  administer  the  law  as  they  find  it,  and  it  is  the  duty  of 
juries  to  return  their  verdicts  in  accordance  with  the  law 
and  the  facts.    If,  in  fact,  our  laws  are  in  any  respect  bar- 
barous or  disgraceful  there  is  but  one  forum  to  which  an 
appeal  can  be  made.     Juries  called  to  determine  the  issues 
involved  in  suits  at  law  have  no  power  to  remedy  the  de- 
fect.    In  this  case  the  question  whether  defendant  in  er- 
ror was  guilty  of  contributory  negligence  was  exceedingly 
close.     If  the  jury  believed  the  testimony  of  Snyder  as  to 
the  matters  wherein  he  was  contradicted  by  defendant  in 
error  then  their  verdict  must  have  been  for  plaintiff  in  er- 
ror, as  Snyder's  testimony  clearly  shows  that  the  injury 
was  the  result  of  the  negligence  of  the  defendant  in  error. 
On  the  question  of  contributory  negligence  the  case  de- 
pended entirely  on  the  credibility  of  the  witnesses.    In  jus- 
tice to  both  parties  it  was  essential  that  the  jury  be  im- 
partial and  that  it  be  left  free  to  determine  the  matters 
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in  controversy  without  any  appeal  to  the  passion  or  preju- 
*dice  of  its  members.  The  defendant  in  error  was  seri- 
ously and  permanently  injured  and  his  condition  was  such 
as  to  incite  pity.  The  language  of  counsel  could  have  been 
used  for  no  other  purpose  than  an  appeal  to  the  jury  to 
disregard  the  defenses  interposed.  After  the  objection  to 
the  remarks  was  sustained,  counsel  insisted  upon  his  right 
to  thus  criticise  the  law.  The  injury  done  was  not  lessened 
by  the  intimation  o£  counsel  that  he  was  not  seeking  to  in- 
duce the  jury  to  refuse  to  follow  the  law. 

There  are  many  cases  in  this  and  other  jurisdictions 
where  the  courts  have  been  called  upon  to  determine  the 
effect  of  the  misconduct  of  counsel  in  the  argument  of  a 
case,  but  it  will  not  be  necessary  to  review  them.  In  the 
recent  case  of  Appel  v.  Chicago  City  Railway  Co,  259  111. 
561,  we  reversed  the  judgment  of  the  lower  court  for  the 
misconduct  of  counsel,  and  in  passing  upon  the  question  we 
said:  "In  a  clear  case,  however,  this  court  will  reverse  a 
judgment  because  of  the  improper  conduct  of  counsel,  and 
has  reversed  judgments  because  of  prejudicial  statements 
of  counsel  even  though  the  trial  court  has  sustained  objec- 
tions to  such  statements,  rebuked  counsel  and  directed  the 
jury  to  disregard  the  statements.  {Wabash  Railroad  Co. 
V.  Billings,  212  111.  37;  Chicago  Union  Traction  Co.  v. 
Lauth,  216  id.  176.)  The  rule  in  this  State  must  be  re- 
garded as  settled  that  misconduct  of  counsel  of  the  charac- 
ter mentioned  is  sufficient  cause  for  reversing  a  judgment 
unless  it  can  be  seen  that  it  did  not  result  in  injury  to  the 
defeated  party.  The  questions  to  be  determined  are,  there- 
fore, whether  the  improper  argument  was  of  such  a  char- 
acter as  was  likely  to  prejudice  the  defendant,  and  if  so, 
was  the  verdict  so  clearly  right  that  a  new  trial  ought  not 
to  be  granted  because  of  such  prejudicial  argument."  That 
the  argument  here  was  of  such  a  character  as  to  be  likely 
to  prejudice  plaintiff  in  error  cannot  be  questioned,  and  it 
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is  impossible  to  say  that  the  verdict  is  so  clearly  right  that 
a  new  trial  ought  not  to  have  been  granted. 

Under  the  authority  of  the  Appel  case,  supra,  the  trial 
court  should  have  granted  a  new  trial  because  of  the  preju- 
dicial argument  of  counsel,  and  for  this  error  the  judgment 
of  the  Appellate  Court  is  reversed  and  the  cause  remanded 
to  the  circuit  court  for  a  new  trial. 

Reversed  and  remanded. 

Farmer,  C.  J.,  and  Craig,  J.,  dissenting. 


The  People  ex  reL  Huntley  Dairy  Company,  Appellee, 
vs.  The  Village  of  Oak  Park  et  al.  Appellants. 

Opinion  Hied  April  22,  igi^ — Rehearing  denied  June  11,  1913. 

1.  Mandamus — when  the  village  trustees  are  required  to  issue 
building  permit.  If  an  application  for  a  building  permit  is  in  sub- 
stantial accordance  with  the  ordinance  it  is  the  duty  of  the  village 
trustees  to  grant  the  permit,  even  though  the  plans  and  specifica- 
tions are  not  approved  by  the  commissioner  of  public  works. 

2.  Municipal  corporations — doubt  as  to  existence  of  power 
is  resolved  against  municipal  corporations.  The  enumeration,  in  a 
statute,  of  the  powers  which  may  be  exercised  by  a  municipal  cor- 
poration excludes  such  powers  as  are  not  enumerated,  and  if  a 
doubt  exists  concerning  the  grant  of  power  the  doubt  is  resolved 
against  the  municipality. 

3.  Same — power  of  a  village  to  require  frontage  consents  to 
granting  of  building  permits.  A  village  may  lawfully  adopt  ordi- 
nances which,  within  reasonable  limits,  require  consent  of  desig- 
nated property  owners  as  a  condition  for  the  granting  of  building 
permits;  but  such  power  does  not  go  to  the  extent  of  requiring 
frontage  consents  as  a  condition  precedent  to  the  granting  of  per- 
mits for  every  business  obnoxious  to  a  residence  district. 

4.  Same — what  is  not  ground  for  refusing  a  permit  to  erect  a 
building  for  milk  distributing  depot.  A  village  cannot  refuse  to 
grant  a  permit  to  erect  a  building  for  a  milk  distributing  depot 
upon  the  ground  that  the  frontage  consents  required  by  ordinance 
for  the  granting  of  a  permit  to  erect  any  "livery,  board  or  sale 
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stable,  or  any  building  to  be  used  for  any  business  purpose  obnox- 
ious to  a  residence  district,"  have  not  been  obtained,  even  though 
at  the  alley  end  of  the  milk  distributing  depot  there  is  to  be  a 
stable  for  delivery  horses  used  in  connection  therewith. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Clarence  N.  Goodwin,  Judge,  presiding. 

Frederick  W.  Pringle,  (Pringle  &  Fearing,  of 
counsel,)  for  appellants. 

Rathje  &  Wesemann,  (Guy  VanSchaick,  of  coun- 
sel,) for  appellee. 

Mr.  Justice  Watson  delivered  the  opinion  of  the  court : 

A  petition  for  a  writ  of  mandamus  was  filed  in  the  su- 
perior court  of  Cook  county  in  behalf  of  the  Huntley  Dairy 
Company,  the  purpose  being  to  require  the  corporate  au- 
thorities of  the  village  of  Oak  Park  to  issue  a  permit  to 
the  relator  for  the  erection,  at  a  certain  location,  of  a  build- 
ing to  be  used  for  a  milk  distributing  depot,  with  stable 
attached.  The  cause  was  heard  in  that  court  upon  an 
amended  petition,  the  answer  thereto,  the  replication  to  the 
answer  and  the  evidence  adduced  in  behalf  of  the  respec- 
tive parties.  The  court  found  the  issues  for  the  relator  and 
awarded  the  writ,  requiring  thereby  the  issuance  of  the 
permit  within  ten  days  from  the  date  of  the  order.  Ap- 
peal was  prayed  and  allowed,  and  the  trial  judge  certified 
that  in  his  opinion  the  public  interest  required  the  cause 
should  be  appealed  directly  to  the  Supreme  Court,  the  val- 
idity of  a  municipal  ordinance  being  involved. 

The  proceedings  raise  two  questions  for  decision  here, 
involving  the  sufficiency  of  the.  relator's  application  for  a 
building  permit  and  the  validity  of  certain  portions  of  the 
village  ordinances  pertaining  to  the  subject  of  buildings. 

According  to  the  proofs  the  relator  first  applied  on 
January  2,  1914,  for  a  permit  to  erect  its  building  for  the 
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purposes  aforesaid  at  the  corner  of  Madison  street  and  Cuy- 
ler  avenue,  in  Oak  Park,  after  having  asked  for  and  ob- 
tained a  copy  of  the  ordinances  relating  to  and  regulating 
the  erection  of  buildings.  The  application  was  not  granted 
by  the  village  authorities,  a  protest  having  been  filed  by 
the  school  board,  objecting  to  the  erection  of  the  building 
at  the  place  specified.  Appellee  contends  that  at  the  sev- 
eral meetings  at  which  the  subject  was  considered  by  the 
committee  of  the  village  trustees,  the  school  board  and  ap- 
pellee, an  understanding  was  reached  whereby  appellee  was 
led  to  believe  that  if  it  would  construct  its  proposed  build- 
ing upon  the  site  now  in  question,  abandoning  its  inten- 
tion to  erect  such  building  on  the  corner,  the  permit  would 
be  granted.  Accordingly  it  purchased  for  $5000  a  site 
64.8  feet  west  of  the  corner  of  Lombard  avenue  and  Madi- 
son street,  fronting  south  on  Madison  street  and  extending 
north  to  an  alley  in  the  middle  of  the  block,  and  on  March 
5,  19 14,  made  application  for  a  permit  to  erect  the  build- 
ing at  the  new  location.  The  application  states  the  build- 
ing is  to  be  a  one-story  brick  building,  50  by  125  feet,  but 
100  feet  wide  at  the  alley  line,  with  press  brick  on  the  front 
and  common  brick  on  the  other  three  sides,  to  be  used  as 
an  office,  a  milk  distributing  plant  and  a  stable  for  the 
horses  and  wagons  used  in  that  business,  and  to  cost  $16,- 
000.  It  was  accompanied  by  the  plans  and  specifications 
originally  prepared  for  the  corner  building,  showing  the 
use  of  press  brick  on  three  sides  and  common  brick  on  one 
side ;  also  by  a  statement,  called  an  agreement,  wherein  the 
appellee  informs  the  president  and  trustees  of  the  village 
that  in  case  the  permit  shall  be  granted  it  will  construct  the 
building  in  a  good,  workmanlike  manner  and  in  accordance 
with  the  ordinances  of  the  village  "as  now  in  force"  and 
the  statutes  of  the  State  of  Illinois.  The  application  was 
refused. 

The  ordinance  of  the  village  providing  for  building 
permits  and  specifying  the  conditions  on  which  they  may 
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be  issued  consists  of  twenty-five  sections.  Those  for  our 
consideration  may  be  summarized  as  follows:  Section  i 
prohibits  the  erection  of  any  building  without  a  permit 
from  the  board  of  trustees.  Section  2  provides  for  ap- 
plication in  writing,  stating  location,  exterior  dimensions, 
number  of  stories,  estimated  cost,  purpose  or  use,  and  ma- 
terial for  construction  of  the  proposed  building.  This  sec- 
tion also  requires  the  applicant  for  a  permit  to  file  plans 
and  specifications,  which  shall  first  have  the  approval  of 
the  commissioner  of  public  works,  and  shall  show  such  de- 
tails of  construction  as  are  usually  shown  in  building  plans 
and  specifications  and  as  are  specified  in  said  section.  Sec- 
tion 4  has  been  amended  by  the  passage  of  another  ordi- 
nance and  is  now  in  terms  following: 

"Sec.  4.  No  livery,  boarding  or  sale  stable,  or  other 
building  to  be  used  for  any  business  purpose  which  may  be 
obnoxious  to  a  residence  district,  shall  be  erected  or  main- 
tained in  any  block  in  the  village  of  Oak  Park  in  which  one- 
third  of  the  buildings  thereon,  or  one-third  of  the  buildings 
fronting  on  the  same  street  in  the  block  opposite  thereto, 
are  devoted  exclusively  to  residence  purposes,  without  the 
written  consent  of  every  property  owner  owning  premises 
any  part  of  which  approaches  within  a  radius  of  three  hun- 
dred and  fifty  (350)  feet  of  the  proposed  stable  or  build- 
ing; and  no  gas  house  or  gas  reservoir  shall  be  erected 
or  maintained  in  any  block  in  the  village  of  Oak  Park  in 
which  one-third  of  the  buildings  thereon,  or  one-third  of 
the  buildings  in  the  block  opposite  thereto,  are  devoted  ex- 
clusively to  residence  purposes,  without  the  written  consent 
of  every  property  owner  owning  premises  any  part  of  which 
approaches  within  one  thousand  (1000)  feet  of  the  pro- 
posed gas  house  or  gas  reservoir." 

We  are  of  the  opinion  the  evidence  shows  the  applica- 
tion of  March  5,  together  with  the  original  plans  and  speci- 
fications as  modified  by  the  terms  of  the  application  and 
with  the  so-called  agreement  as  to  the  method  of  construe- 


260       The  People  v.  Village  of  Oak  Park.       [2(8  IIL 

tion,  constitutes  a  substantial  compliance  with  the  provi- 
sions of  sections  i  and  2  of  the  building  ordinance.  True, 
the  plans  did  not  have  the  approval  of  the  commissioner  of 
public  works  and  appellee  was  mistaken  or  misinformed  as 
to  the  person  who  was  the  incumbent  of  that  office ;  never- 
theless the  commissioner  is  shown  to  have  been  present  at 
the  meetings  of  the  committee  of  the  trustees  when  the 
plans  in  question  were  under  consideration  and  to  have 
withheld  his  approval  thereof.  He  is  not  a  party  to  the 
suit  nor  does  he  need  to  be,  for  under  section  i  of  the 
ordinance  it  is  the  duty  of  the  trustees  to  grant  the  per- 
mit when  the  application  is  in  substantial  accordance  with 
the  provisions  of  the  ordinance,  as  we  have  above  held  the 
application  under  consideration  to  be,  and  the  failure  of 
the  commissioner  to  give  his  approval  thereto  will  not  re- 
lieve the  trustees  from  performance  of  the  duty  imposed 
upon  them. 

The  powers  given  by  statute  to  the  city  council  in  cit- 
ies and  to  the  president  and  board  of  trustees  in  villages 
are  enumerated  in  section  i  of  article  5  of  chapter  24, 
(Kurd's  Stat.  1913,  p.  270,)  and  amongst  them  are  the 
powers  delegated  in  clauses  or  sub-sections  82  and  84  of 
section  i,  which  are  as  follows: 

" Eighty-second — To  direct  the  location  and  regulate  the 
use  and  construction  of  breweries,  distilleries,  livery,  board- 
ing or  sale  stables,  blacksmith  shops,  foundries,  machine 
shops,  garages,  laundries,  and  bathing  beaches,  within  the 
limits  of  the  city  or  village." 

"Eighty-fourth — To  compel  the  owner  of  any  grocery, 
cellar,  soap  or  tallow  chandlery,  tannery,  stable,  pig-sty, 
privy,  sewer  or  other  unwholesome  or  nauseous  house  or 
place,  to  cleanse,  abate  or  remove  the  same,  and  to  regu- 
late the  location  thereof." 

In  Merrill  v.  Town  of  Monticello,  138  U.  S.  673,  the 
court  quoted  with  approval  a  proposition  laid  down  by 
Judge  Dillon,  and  which  also  has  been  approved  by  this 
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court,  to-wit :  "It  is  a  general  and  undisputed  proposition 
of  law  that  a  municipal  corporation  possesses  and  can  ex- 
ercise the  following  powers  and  no  others:  First,  those 
granted  in  express  words;  second,  those  necessarily  or 
fairly  implied  in  or  incident  to  the  powers  expressly 
granted;  third,  those  essential  to  the  declared  objects  and 
purposes  of  the  corporation, — ^not  simply  convenient,  but 
indispensable." 

Does  the  attempted  exercise  of  power  by  section  4  of 
the  building  ordinance,  as  amended,  fall  within  either  of 
the  three  classifications  mentioned  in  the  above  quotation : 
powers  expressly  granted,  fairly  impliable  from  the  express 
powers  granted  or  essential  to  the  civic  purposes  of  the 
village  ? 

If  a  doubt  exists  concerning  the  grant  of  power,  the 
doubt  is,  by  the  authorities,  to  be  resolved  against  the  mu- 
nicipality; (Merrill  v.  Town  of  Monticello,  supra;  City 
of  Chicago  v.  Ross,  257  111.  76;  City  of  Chicago  v.  M,  & 
M.  Hotel  Co.  248  id.  264;)  and  the  enumeration  of  the 
powers  operates  to  exclude  such  as  are  not  enumerated. 
{People  V.  City  of  Chicago,  261  111.  16;  City  of  Cairo  v. 
Brass,  loi  id.  475.)  By  clause  82  power  is  expressly  given 
to  direct  the  location  and  regulate  the  use  and  construction 
of  livery  stables  but  not  of  private  stables.  Clause  84 
grants  power  to  compel  the  owner  of  any  stable  or  other 
unwholesome  or  nauseous  house  or  place  to  cleanse,  abate 
or  remove  the  same  and  to  regulate  the  location  thereof. 

It  is  urged  by  appellants  that  municipalities  may  law- 
fully require  frontage  consents  as  precedent  to  granting  a 
permit  to  establish  "a  business  obnoxious  to  a  residence  dis- 
trict," and  the  cases  cited  in  support  of  the  proposition  are. 
City  of  Chicago  v.  Strat ton,  162  111.  494,  and  People  v. 
Ericsson,  263  id.  368.  Those  authorities  are  not  as  broad 
as  the  appellants  claim.  In  the  Stratton  case  this  court 
held  it  not  unlawful  and  not  a  delegation  of  .power  by  a 
city  to  require,  by  ordinance,  the  consent  of  property  own- 
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ers  as  a  condition  precedent  to  the  issuance  of  a  permit  for 
the  construction  of  a  building  and  the  maintenance  of  a 
business  included  in  the  express  terms  of  clause  82,  supra, 
to-wit,  a  livery  stable.  In  the  Brtcsson  case  the  same  prin- 
ciple was  announced  with  reference  to  an  ordinance  con- 
cerning the  erection  of  garages,  this  ordinance  requiring 
consent  of  property  owners,  and  also  prohibiting  their  erec- 
tion within  two  hundred  feet  of  any  church,  hospital  or 
school.  This  court  decided  in  People  v.  Busse,  248  111.  11, 
that  a  petitioner  was  not  entitled  to  a  writ  of  mandamus 
unless  all  the  valid  requirements  of  the  ordinances  entitling 
him  to  a  permit  had  been  complied  with,  and  that  as  the 
courts  do  not  take  judicial  notice  of  municipal  ordinances, 
he  must  aver  and  prove  the  ordinances  themselves  as  well 
as  his  compliance  therewith.  In  that  case,  as  under  the 
ordinances  in  evidence  in  the  case  at  bar,  frontage  consents 
were  required,  but  the  building  and  business  there  under 
consideration  were  among  those  expressly  included  within 
the  provisions  of  section  i  of  article  5,  chapter  24,  of  the 
Revised  Statutes. 

Under  the  authorities  cited,  and  others  which  might  be 
cited,  it  has  become  an  established  rule  in  Illinois  that  in 
the  exercise  of  the  powers  granted  the  village  may  lawfully 
adopt  ordinances  which,  within  reasonable  limits,  require 
the  consent  of  designated  property  owners  as  a  condition 
of  granting  building  permits.  We  do  not,  however,  agree 
with  the  contention  of  appellants  that  the  statute  gives  the 
municipality  the  same  rights  as  to  the  regulation  and  loca- 
tion of  stables  as  to  the  regulation  and  location  of  livery 
stables  and  garages. 

Appellants  also  invoke  the  police  power  of  the  munici- 
pality in  support  of  the  ordinance  in  question,  and  cite  in 
support  of  their  contention  that  the  ordinance  is  a  reason- 
able exercise  of  the  police  power,  the  decision  of  this  court 
in  People  v.  City  of  Chicago,  supra.  In  that  case  the  city 
of  Chicago  required,  by  an  appropriate  ordinance,  written 
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consent  of  the  majority  of  property  owners  on  both  sides 
of  the  street  in  a  given  block  before  a  permit  could  be  is- 
sued to  locate  or  build  any  store  for  the  retail  sale  of  mer- 
chandise in  the  block.  The  court  held,  in  construing  the 
ordinance  with  reference  to  clause  82,  supra,  that  all  the 
subjects  there  enumerated  are  of  a  character  necessarily 
detrimental  to  the  comfort  and  well  being  of  persons  who 
are  required  to  live  near  them,  or  may  become  so  when  im- 
properly and  carelessly  carried  on.  Retail  stores  are  not 
included  in  the  enumerated  occupations,  and  the  city  has 
no  power  to  declare  them  nuisances  per  se  when  it  is  com- 
mon knowledge  they  are  not  nuisances  in  fact.  We  hold 
the  same  reasoning  applies  to  the  milk  distributing  station 
under  the  evidence  in  the  case  at  bar,  even  though  at  the 
alley  end  of  the  building  there  is  to  be  erected  a  stable  for 
the  delivery  horses  used  in  connection  therewith.  In  the 
same  case  the  court  announced  a  doctrine  which  we  apply 
with  approval  in  the  present  case,  in  the  following  lan- 
guage: "There  are  certain  subjects  over  which  the  city 
has  control,  and  as  to  these  subjects  it  may  pass  all  neces- 
sary police  ordinances.  *  *  *  But  even  if  the  munici- 
pality is  clothed  with  the  whole  police  power  of  the  State 
it  would  still  not  have  the  power  to  deprive  a  citizen  of 
valuable  property  rights  under  the  guise  of  prohibiting  or 
regulating  some  business  or  occupation  that  has  no  tendency 
whatever  to  injure  the  public  health  or  public  morals  or  in- 
terfere with  the  general  welfare.  *  *  *  The  owner  of 
property  has  the  constitutional  right  to  make  any  use  of  it 
he  desires,  so  long  as  he  does  not  endanger  or  threaten  the 
safety,  health  and  comfort  or  general  welfare  of  the  pub- 
lic." See,  also,  Haller  Sign  Works  v.  Training  School, 
249  111.  436. 

We  find  ourselves  unable  to  sustain  the  provisions  of 
the  ordinance  in  question  of  the  village  of  Oak  Park  as 
applicable  to  the  building  proposed  to  be  erected,  at  the 
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location  specified,  by  the  appellee,  and  we  therefore  hold 
the  appellee  was  and  is  entitled  to  the  permit  applied  for. 

In  view  of  the  conclusion  reached  by  this  court  as 
hereinbefore  set  forth,  the  proof  as  to  whether  the  locality 
under  consideration  is  a  residence  district  becomes  com- 
paratively unimportant,  but  it  is,  nevertheless,  of  interest 
to  ascertain  what  the  facts  are  in  that  respect  as  disclosed 
by  the  record.  We  find  Madison  street  in  that  general  lo- 
cality is  a  business  street.  In  the  block  in  question,  being 
on  Madison  street  between  Harvey  and  Lombard  avenues, 
there  are  no  buildings  of  any  character  on  either  side  of 
the  street.  On  the  north  side  of  the  alley,  fronting  away 
from  Madison  street,  are  two  or  three  residences  in  the 
block,  said  block  being  450  feet  long  from  north  to  south. 
There  are  but  few  buildings  of  any  character  in  the  vicin- 
ity, close  to  the  proposed  structure. 

The  superior  court  of  Cook  county  was  not  in  error  in 
awarding  .the  writ,  and  its  judgment  is  therefore  affirmed. 

Judgment  affirmed. 


The  Commissioners  op  Boone's  Pond  Mutual  Drain- 
age District,  Appellants,  vs.  The  St.  Louis,  Iron 
Mountain  and  Southern  Railway  Company,  Ap- 
pellee. * 

Opinion  filed  April  22,  ipi§ — Rehearing  denied  June  11,  1^13. 

1.  Drainage — section  25  of  Farm  Drainage  act,  providing  for 
appeal  to  the  circuit  court,  was  repealed  by  the  act  of  ipop.  Sec- 
tion 25  of  the  Farm  Drainage  act,  which  provided  for  an  appeal  to 
the  circuit  court  if  either  party  was  dissatisfied  with  the  classifica- 
tion, was  repealed  by  the  act  of  1909,  which  gives  the  circuit  courts 
concurrent  jurisdiction  with  the  county  courts  in  matters  pertain- 
ing to  the  organization  of  drainage  districts  and  provides  for  an 
appeal  to  the  Supreme  Court  from  either  court. 

2.  Same — what  objection  cannot  be  considered  by  county  court 
on  hearing  objections  to  classification.  On  appeal  to  the  county 
court  from  a  re-classification  of  lands  in  a  mutual  drainage  dis- 
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trict,  an  objection  that  the  district  has  ceased  to  exist  because  its 
territory  has  been  embraced  in  a  subsequently  organized  levee  dis- 
trict cannot  be  considered. 

3.  Same — re-classification  of  lands  must  be  in  accordance  with 
justice  and  right.  If  the  lands  embraced  in  a  mutual  drainage  dis- 
trict are  subsequently  crossed  by  a  railroad  there  may  be  a  basis 
for  a  re-classification  of  the  lands  under  the  proviso  to  section  21  of 
the  Farm  Drainage  act,  added  in  1891,  but  such  re-classification 
must,  under  the  statute,  be  of  all  the  lands  of  the  district  in  ac- 
cordance with  justice  and  right,  classifying  the  land  occupied  by 
the  railroad  as  railroad  property. 

4.  Same — court  need  not  call  a  jury  if  there  is  no  legal  classi- 
Nation,  The  county  court,  on  appeal  from  a  re-classiiication  of 
lands  in  a  mutual  drainage  district,  must  determine,  before  calling 
a  jury,  whether  there  is  any  legal  classification,  and  if  there  is  not, 
then  there  is  no  error  in  refusing  a  demand  for  a  jury. 

Appeal  from  the  County  Court  of  Jackson  county ;  the 
Hon.  W.  F.  Ellis,  Judge,  presiding. 

R.  J.  Stephens,  for  appellants. 

H.  L.  Browning,  and  L.  O.  Whitnei^  (Edward  J. 
White,  of  counsel,)  for  appellee. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

The  question  to  be  decided  in  this  case  is  whether  a 
re-classification  of  a  part  of  the  lands  in  the  Boone's  Pond 
Mutual  Drainage  District  is  valid  and  a  legal  basis  for  an 
assessment.  The  district  was  organized  under  the  Farm 
Drainage  act  on  July  15,  1899,  ^^^  ^''  ^^^  lands  within  the 
district  were  classified  as  required  by  the  act.  With  that 
classification  as  a  basis  an  assessment  of  $7488  was  levied 
to  construct  the  contemplated  drainage  system,  and  bonds 
of  the  amount  of  $6500  were  issued,  registered  and  sold. 
The  proceeds  of  the  bonds  and  assessment  were  applied  to 
the  payment  of  the  cost  of  constructing  the  ditches  of  the 
district.  After  the  system  of  drainage  had  been  completed 
the  St.  Louis  Valley  railway,  which  is  now  the  St.  Louis, 
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Iron  Mountain  and  Southern  railway,  was  located  across 
tracts  of  land  within  the  district  and  right  of  way  was  ac- 
quired and  the  railway  constructed.    The  lands  on  which  it 
was  constructed  were  subject  to  the  lien  of  the  assessment 
according  to  the  classification  which  had  been  made,  and 
the  acreage  contained  in  the  right  of  way  was  deducted 
from  the  acreage  of  each  tract  of  land  crossed.     The  as- 
sessment according  to  the  acreage  in  the  right  of  way  was 
charged  on  the  collector's  book  to  the  railway  company  for 
the  drainage  taxes,  which  were  annually  paid  by  the  rail- 
way company.     The  bonds  were  paid  by  the  district,  and 
the  lien  of  the  original  assessment  on  the  lands  included 
in  the  right  of  way  was  discharged  prior  to  July  22,  1914. 
On  that  date  the  commissioners  adopted  a  resolution  for  an 
improvement  consisting  of  a  ditch  commencing  at  a  cordu- 
roy road  and  extending  to  the  lock  in  the  old  ditch  and 
the  cleaning  out  of  the  old  ditch  and  cutting  off  the  point 
at  the  outlet  of  Reed's  creek,  so  as  to  make  it  intersect  and 
empty  into  the  ditch  on  more  parallel  lines.    For  that  pur- 
pose the  commissioners  levied  an  assessment  of  $15,389.50, 
to  be  apportioned  according  to  the  original  classification  of 
land  and  according  to  the  fractional  figures  as  to  the  rail- 
road and  public  roads.    The  assessment  against  the  railway 
was  $500.    Then  the  commissioners  proceeded  to  classify 
the  railroad  and  public  roads  and  found  the  whole  benefits 
to  be  the  aggregate  sum  of  $30,725,  the  benefits  to  the  rail- 
road $1000  and  the  benefits  to  public  roads  $500,  and  ex- 
pressed the  ratio  between  the  benefits  to  the  whole  district 
and  the  benefits  to  the  railroad  and  public  roads  in  frac- 
tional figures.    They  fixed  upon  a  time  and  place  for  hear- 
ing objections  to  the  classification,  and  appellee  appeared 
and  objected  to  the  classification  of  the  railroad  property, 
and  after  an  adjournment  and  hearing  the  objections  were 
overruled  and  the  classification  confirmed.     The  appellee 
appealed  to  the  county  court,  and  in  that  court  filed  eigh- 
teen objections  to  the  classification  and  the  assessment  based 
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thereon.  The  court  sustained  two  of  the  objections, — ^the 
fourth,  which  was  that  the  assessment  was  based  on  an  il- 
legal classification,  and  the  fourteenth,  that  the  classifica- 
tion was  illegal  for  the  reason  that  the  commissioners  failed 
to  classify  all  the  lands  within  the  district  but  simply  at- 
tempted to  classify  a  portion  of  the  lands.  Judgment  was 
entered  against  the  commissioners,  from  which  they  ap- 
pealed to  this  court. 

The  appellee  entered  its  motion  to  dismiss  the  appeal  on 
the  ground  that  it  was  wrongfully  taken  to  this  court  and 
should  have  been  prosecuted  to  the  circuit  court,  and  the 
motion  was  taken  for  decision  on  the  submission  of  the 
case.  Section  25  of  the  Farm  Drainage  act  as  amended  in 
1901  (Laws  of  1901,  p.  147,)  provided  that  if  either  party 
to  the  appeal  from  the  classification  in  the  county  court 
should  be  dissatisfied  with  the  decision  rendered  by  the 
special  jury  concerning  the  classification  the  county  judge 
might  grant  an  appeal  to  the  circuit  court,  but  the  act  of 
1909  (Laws  of  1909,  p.  171,)  gave  to  the  circuit  courts 
and  the  superior  court  of  Cook  county  concurrent  jurisdic- 
tion with  the  county  courts  in  all  matters  pertaining  to  the 
organization  of  farm  drainage  districts  and  farm  drainage 
and  levee  districts  and  the  operation  thereof,  and  section  3 
provided  that  appeals  might  be  taken  from  the  final  orders, 
judgments  and  decrees  of  either  the  county  or  circuit  courts 
to  the  Supreme  Court.  By  the  later  act  the  provision  for 
appeals  to  the  circuit  court  was  repealed.  The  motion  to 
dismiss  the  appeal  is  denied. 

The  seventeenth  objection  filed  in  the  county  court  was 
that  the  classification  and  assessment  were  illegal  and  void 
for  the  reason  that  the  territory  occupied  by  the  Boone's 
Pond  Mutual  Drainage  District  lies  within  the  limits  and 
boundaries  of  the  Degognia  and  Fountain  Bluff  Levee  and 
Drainage  District  and  occupies  the  same  territory  for  the 
same  purpose.  The  court  did  not  rule  upon  that  objection, 
but  it  is  contended  that  the  judgment  was  right  in  any 
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event  because  that  objection  was  a  good  one.  The  facts 
upon  which  the  objection  was  based  were  agreed  upon  by 
stipulation  at  the  hearing,  and  counsel  upon  both  sides  have 
given  attention  to  the  objection  in  their  briefs  and  argu- 
ments. The  facts  agreed  upon  were,  that  on  August  8, 
1910,  the  county  court  of  Jackson  county  entered  of  record 
an  order  declaring  the  Degognia  and  Fountain  Bluff  Levee 
and  Drainage  District  duly  established  as  provided  by  law ; 
that  the  Boone's  Pond  Mutual  Drainage  District,  previously 
organized,  contained  1 1 54  acres,  which  were  surrounded  by 
and  included  in  the  Degognia  and  Fountain  Bluff  Levee 
and  Drainage  District,  which  embraces  an  area  of  approxi- 
mately 29,000  acres ;  that  the  right  of  way  of  the  appellee 
across  the  Boone's  Pond  Mutual  Drainage  District  is  .667 
of  a  mile  and  its  right  of  way  across  the  Degognia  and 
Fountain  Bluff  Levee  and  Drainage  District  is  about  four- 
teen miles  in  length,  and  that  the  appellee  has  paid  $17,- 
846.90  in  assessments  upon  its  right  of  way  and  track  in 
the  larger  district.  From  these  facts  it  is  argued  that  the 
organization  of  the  Degognia  and  Fountain  Bluff  district, 
including  within  its  limits  the  Boone's  Pond  district,  extin- 
guished the  smaller  district,  which  was  absorbed  and  had 
ceased  to  exist.  This  objection  was  one  which  could  not 
be  made,  since  it  was  an  attack  on  the  corporate  existence 
of  the  district  levying  the  assessment,  which  could  only  be 
made  in  a  direct  proceeding.  {People  v.  Dyer,  205  111.  575 ; 
Shanley  v.  People,  225  id.  579;  People  v.  Welch,  252  id. 
167;  Aldridge  v.  Matthews,  257  id.  202.)  The  court  not 
being  authorized  to  inquire  into  the  existence  of  the  drain- 
age district,  the  objection  was  one  which  could  not  be  en- 
tertained. 

The  authority  for  making  a  re-classification  of  the  lands 
in  a  drainage  district  is  found  in  the  proviso  to  section  21 
of  the  Drainage  act  added  by  amendment  in  1891,  (Laws 
of  1891,  p.  102,)  which  provides  that  if  the  commissioners 
believe,  from  experience  and  results,  that  the  former  classi- 
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fication  was  not  or  is  not  fairly  adjusted  according  to  the 
benefits  which  may  be  derived  from  a  new  or  additional 
assessment,  they  may  make  a  new  classification  in  accord- 
ance with  justice  and  right.     The  original  assessment  was 
on  all  the  lands  that  were  or  now  are  in  the  district,  and 
the  question  is  not  whether  an  error  in  the  omission  of 
lands  can  be  corrected  without  a  re-classification  of  all  the 
lands.     That  question  not  being  involved  is  not  decided. 
The  original  classification  was  made  before  the  railroad 
was  built,  but  the  first  assessment  was  charged  upon  the 
right  of  way  according  to  acreage,  without  regard  to  bene- 
fits conferred  upon  the  lands  as  railroad  property.     The 
bonds  were  paid  and  the   former  assessment  covering  a 
period  of  years  was  discharged  by  payments  according  to 
the  first  classification,  but  the  same  lands  having  been  im- 
proved by  a  railroad  became  railroad  property  and  might 
derive  greater  benefit  from  the  system  of  drainage,  so  that 
the  classification  might  have  become  unequal  and  unjust. 
A  new  classification,  therefore,  might  be  made  in  accord- 
ance with  justice  and  right,  but  the  authority  given  by  the 
statute  was  to  classify  all  the  lands  of  the  district  in  accord- 
ance with  justice  and  right,  classifying  appellee's  property 
as  railroad  property.    The  court  did  not  err  in  sustaining 
the  fourth  and  fourteenth  objections. 

The  appellants  demanded  that  the  court  should  call  a 
jury.  It  is  contended  that  all  the  court  could  do  under 
the  statute  was  to  call  a  jury,  but  the  appellee  had  a  right 
to  have  the  court  determine  whether  there  was  any  lawful 
classification  to  be  laid  before  the  jury.  The  decision  of 
that  question  was  right  and  the  court  did  not  err  in  refus- 
ing to  call  a  jury.  The  court  having  decided  that  there 
was  no  legal  classification,  it  was  not  necessary  to  pass  on 
any  other  objection. 

The  judgment  is  affirmed.  judgment  affirmed. 
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Julia  B.  Wilson,  Appellee,  vs,  Marinda  Wilson  et  al. — 
(Harrison  Wilson  et  al.  Appellants.) 

Opinion  Hied  April  22,  jqi$ — Rehearing  denied  June  10,  1915. 

1.  Deeds — if  there  is  no  ambiguity  extrinsic  evidence  is  not  ad- 
missible. Where  there  is  no  ambiguity  in  the  terms  used  in  a  deed, 
or  where  the  language  of  the  deed  has  a  settled  legal  meaning,  the 
instrument  itself  is  the  only  criterion  of  the  intention  of  the  parties 
and  extrinsic  evidence  is  not  admissible  to  aid  in  its  construction. 

2.  Same — when  testimony  of  scrivener  as  to  his  understanding 
of  terms  is  not  admissible.  A  provision  in  a  deed  disposing  of  the 
land  in  case  the  grantee  and  his  wife  "should  die  intestate,  (with 
no  children,)"  cannot  be  explained  by  testimony  of  the  scrivener 
that  he  thought  the  words  "intestate*'  and  "with  no  children"  meant 
the  same  thing,  as  such  words  have  a  settled  meaning  and  the  use 
of  the  parentheses  is  not  controlling. 

3.  Same — when  a  provision  is  part  of  the  granting  clause.  A 
provision  in  a  deed  following  the  description  of  the  land,  to  the 
effect  that  it  is  further  provided  that  the  above  land  is  not  to  be 
transferred,  but  if  the  grantee  and  his  wife  shall  die  intestate,  with 
no  children,  then  the  lands  are  to  be  the  undivided  property  of  cer- 
tain named  persons,  is  part  of  the  granting  clause. 

4.  Same — what  does  not  cut  down  fee  to  a  life  estate.  Where 
land  is  granted  in  fee,  a  gift  over  in  case  the  grantee  and  his  wife 
shall  die  intestate  (with  no  children)  does  not  cut  down  the  fee  to 
a  life  estate,  as  such  provision  must  necessarily  have  reference  to 
death  either  before  or  after  the  grantor's  death. 

5.  Same — when  gift  over  by  deed  is  void.  If  the  first  grantee 
is  given  an  estate  which  he  can  dispose  of  in  fee  simple  a  gift  over 
is  void. 

6.  Same — what  provision  contemplates  power  to  dispose  of  fee 
by  will.  Where  land  is  granted  in  fee  but  it  is  provided  that  it 
shall  not  be  transferred,  but  if  the  grantee  and  his  wife  shall  die 
intestate  (with  no  children)  the  land  shall  be  the  property  of 
other  named  persons,  the  reference  to  dying  intestate  contemplates 
power  by  the  grantee  to  dispose  of  the  fee  by  will,  and  the  g^ft 
over  is  therefore  void. 

7.  Equity — allegations,  proof  and  relief  granted  by  the  decree 
must  correspond.  A  decree  cannot  g^ant  relief  which  the  facts 
disclosed  by  the  evidence  would  warrant,  unless  there  are  aver- 
ments in  the  bill  to  which  the  evidence  can  apply. 

Farmer,  C.  J.,  dissenting. 
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Appeal  from  the  Circuit  Court  of  Scott  county;  the 
Hon.  Norman  L.  Jones,  Judge,  presiding. 

W.  B.  Strang,  and  Thomas  Henshaw,  for  appellants. 

T.  J.  &  T.  O.  Priest,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  a  bill  filed  by  appellee  in  the  circuit  court  of 
Scott  county  for  the  partition  of  a  farm  of  about  io6  acres. 
After  the  pleadings  were  settled  the  evidence  was  taken  be- 
fore a  master,  and  thereafter  a  decree  was  entered  by  the 
court  finding  that  appellee  had  a  life  interest  in  said  prop- 
erty, and  that,  subject  to  said  life  interest,  the  appellants, 
Harrison  Wilson  and  Thomas  Wilson,  owned  the  remain- 
der in  fee.  From  that  decree  this  appeal  was  taken,  appel- 
lee filing  cross-errors. 

From  the  record  it  appears  that  this  farm  was  acquired 
in  1887  by  John  Wilson,  (now  deceased,)  the  husband  of 
appellee,  Julia  B.  Wilson.  The  evidence  tends  to  show  that 
William  J.  Wilson,  the  father  of  John  Wilson,  was  a  man 
of  some  means  and  had  assisted  several  of  his  children,  in- 
cluding John,  each  to  secure  a  farm.  Appellee  was  married 
to  John  Wilson  in  1892.  They  had  difficulty  in  their  mar- 
ried life  and  in  1896  she  consulted  an  attorney  in  relation 
to  a  divorce  or  separation.  A  document  was  drawn  up  in 
which  they  agreed  to  live  separate  and  apart,  and  that  in 
case  said  Julia  B.  Wilson  should  afterward  apply  for  a 
divorce  said  John  Wilson  would  not  interfere  in  any  way. 
The  contract  also  recited  that  appellee  had  been  paid  by  her 
husband  $300  in  cash.  Shortly  after  this  agreement  was 
signed,  the  said  John  Wilson  and  wife,  December  12,  1896, 
conveyed  the  premises  here  in  question  to  John  Wilson's 
father,  William  J.  Wilson.  Appellants  argue  that  the  con- 
sideration for  this  conveyance  was  the  $300  mentioned  in 
said  agreement,  while  the  appellee  insists  that  John  Wilson 
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coerced  his  wife  into  making  this  deed  and  no  money  was 
paid  at  the  time  of  its  execution.  At  or  about  the  last 
mentioned  date  appellee  went  back  to  live  with  her  husband 
and  continued  to  live  with  him  until  she  was  adjudged  in- 
sane, in  1902,  and  sent  to  the  State"  hospital  for  the  insane. 
She  was  back  home  at  intervals  after  that  but  is  now  in 
the  asylum.  John  Wilson  died  intestate  October  10,  19 12, 
leaving  appellee  as  his  widow  and  leaving  as  his  only  heirs- 
at-law  his  mother,  four  brothers  and  four  sisters.  No  chil- 
dren were  born  to  him. 

October  27,  1900,  William  J,  Wilson  and  wife  conveyed 
the  premises  in  question  to  their  son,  John  Wilson.  The 
deed  was  made  on  a  printed  "long  form"  warranty  deed 
blank,  and  read,  in  part,  as  follows: 

"IVitnesseth,  that  the  said  party  of  the  first  part,  for  and  in 
consideration  of  the  sum  of  one  thousand  (1000)  dollars  in  hand 
paid  by  the  said  party  of  the  second  part,  the  receipt  whereof  is 
hereby  acknowledged,  have  granted,  bargained  and  sold,  and  by 
these  presents  do  grant,  bargain  and  sell,  unto  the  said  party  of 
the  second  part,  his  heirs  and  assigns,  all  the  following  described 
lot,  piece  or  parcel  of  land,  situated  in  the  county  of  Scott  and 
State  of  Illinois,  to-wit :  [Here  follows  a  description  of  the  prop- 
erty.] It  is  further  provided  that  the  above  land  is  not  to  be  trans- 
ferred, but  if  said  John  Wilson  and  Julia  Wilson,  his  wife,  should 
die  intestate,  (with  no  children,)  the  above  described  lands  are  to 
be  the  undivided  property  of  my  three  youngest  sons,  Harrison, 
Thomas  and  Truman  Wilson,  but  the  said  John  Wilson,  my  son, 
is  to  have  full  control  of  the  above  described  land  during  his  life- 
time, together  with  all  and  singular  the  hereditaments  and  appur- 
tenances thereunto  belonging.  *  *  *  To  have  and  to  hold  the 
said  premises  above  bargained  and  described,  with  the  appurte- 
nances, unto  the  said  party  of  the  second  part,  his  heirs  and  as- 
signs forever." 

Counsel  for  appellants  contend  that  the  court  erred  in 
holding  that  appellee  had  a  life  estate  in  said  premises,  and 
argue  that  appellants,  Harrison  and  Thomas  Wilson,  (the 
third  brother,  Truman,  having  died  unmarried  and  without 
children,)  at  the  death  of  their  brother  John  became  seized 
in  fee  of  the  land  and  were  entitled  to  immediate  posses- 
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sion,  while  counsel  for  appellee  contend  that  under  a  proper 
construction  of  this  deed  John  Wilson,  as  grantee,  obtained 
a  fee  simple  title,  and  that  at  his  death  his  wife,  there  be- 
ing no  children,  took,  under  the  statute,  a  fee  simple  title 
to  an  undivided  one-haft  of  the  farm  and  dower  and  home- 
stead rights  in  the  remaining  half. 

The  man  who  drafted  this  deed  testified  that  he  was 
not  a  lawyer  and  had  very  little  experience  in  drafting  in- 
struments of  this  kind;  that  he  understood  the  word  "in- 
testate" to  be  the  same  as  "with  no  children,"  and  believed 
the  grantors  in  said  deed  so  understood  those  terms, — ^that 
is,  that  the  words  "with  no  children,"  in  the  parenthesis, 
were  intended  to  be  be  used  as  synon3rmous  with  the  word 
"intestate."  The  law  is,  that  where  there  is  no  ambiguity 
in  the  terms  used  or  where  the  language  of  the  instrument 
has  a  settled  legal  meaning,  the  instrument  itself  is  the  only 
criterion  of  the  intention  of  the  parties  and  its  construction 
cannot  be  explained  by  oral  evidence.  (Fowler  v.  Black, 
136  111.  363;  Gage  v.  Cameron,  212  id.  146;  Deemer  v. 
Kessinger,  206  id.  57;  Butter  field  v.  Sawyer,  187  id,  598.) 
The  word  "intestate"  has  a  settled  legal  meaning.  The 
words  "with  no  children"  necessarily  have  but  one  mean- 
ing. The  punctuation  in  this  instrument  will  not  be  per- 
mitted to  change  the  meaning,  if,  reading  the  instrument 
all  together,  the  meaning  is  clear.  (2  Devlin  on  Real  Es- 
tate, sec.  844;  13  Cyc.  605,  and  cases  cited.)  So  read, 
the  words  in  question  must  be  construed  with  their  fixed 
and  ordinary  meaning;  that  is,  if  John  Wilson  and  his 
wife,  Julia,  died  intestate  and  with  no  children,  then  the 
remainder  should  go  to  certain  designated  brothers  of  John 
Wilson.  This  being  so,  oral  testimony  of  the  scrivener  can 
not  be  considered  in  construing  this  deed. 

Some  discussion  is  found  in  the  briefs  with  reference  to 
whether  the  proviso  as  written  in  should  be  held  a  part  of 
the  granting  clause  or  the  habendum  clause.  Clearly,  un- 
der the  authorities,  this  proviso  must  be  considered  a  part 
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of  the  granting  clause.  {Smith  v.  Tucker,  250  111.  50; 
Morton  v.  Babb,  251  id.  488.)  The  first  part  of  the  grant- 
ing clause  obviously,  under  our  statutes,  confers  the  fee 
upon  the  grantee,  John  Wilson,  and  the  fee  was  held  by 
him  at  his  death  unless  it  was  cut  ilown  by  the  subsequent 
clauses  in  the  deed.  The  gift  over  if  John  Wilson  and 
Julia  died  intestate  does  not  cut  down  the  fee  in  John  Wil- 
son to  a  life  estate.  This  court,  in  Fifer  v.  Allen,  228  111. 
507,  quoted  with  approval  from  Kales  on  Future  Interests 
the  following  rule  (p.  513)  :  "In  the  case  of  a  gift  if  the 
first  taker  die  without  issue,  'without  issue'  may  mean  'if 
the  first  taker  die  in  the  lifetime  of  the  testator  without 
issue,  then  the  second  taker  shall  stand  in  his  place  to  pre- 
vent a  lapse.'  This,  however,  must  be  an  unusual  construc- 
tion and  should  require  direct  support  from  the  context  of 
the  instrument.  The  primary  and  most  usual  meaning  of 
the  phrase  'die  without  issue'  is,  'if  the  first  taker  die  with- 
out issue,  either  before  or  after  the  testator's  death.'  "  Un- 
der this  rule  the  words  in  said  proviso,  "if  said  John  Wil- 
son and  Julia  Wilson,  his  wife,  should  die  intestate,  (with 
no  children,)"  must  necessarily  have  reference  to  their 
death  either  before  or  after  the  grantor's  death. 

The  words  in  the  first  part  of  the  proviso,  "It  is  fur- 
ther provided  that  the  above  land  is  not  to  be  transferred," 
were  manifestly  inserted  as  a  restraint  upon  alienation  by 
John  Wilson  during  his  lifetime.  The  inference  quite  nat- 
urally arises  from  the  insertion  of  these  words  that  said 
John  Wilson  was  to  take  a  fee  simple  title  subject  only  to 
the  gift  over,  but  that  he  was  not  to  be  allowed  to  dispose 
of  this  fee  during  his  lifetime.  What  object  could  there 
have  been  for  this  insertion  in  restraint  on  alienation  in 
connection  with  the  gift  over  unless  it  was  intended  that  he 
was  to  take  the  fee?  This  conclusion  is  strengthened  by 
the  insertion  of  the  words  thereafter  found  in  said  proviso, 
"if  said  John  Wilson  and  Julia  Wilson,  his  wife,  should 
die  intestate."     John  Wilson  could  not  die  intestate. as  to 
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this  property  if  he  only  had  a  life  estate  therein.  The 
words  in  the  last  part  of  the  proviso,  "but  the  said  John 
Wilson,  my  son,  is  to  have  full  control  of  the  above  land 
during  his  lifetime,"  clearly  do  not  cut  down  the  fee  to  a 
life  estate.  These  words  are  not  restrictive  in  character. 
They  were,  without  doubt,  inserted  to  emphasize  the  fact 
that  notwithstanding  the  previous  restriction  in  the  proviso 
John  Wilson  was  to  have  full  control  and  enjoyment  of  the 
land  during  his  life. 

It  is  the  unquestioned  rule  of  law  in  this  State  that  an 
executory  devise  cannot  be  created  if  the  estate  devised  to 
the  first  devisee  is  such  that  he  can,  through  his  ownership, 
alienate  the  estate  in  fee  simple.  If  the  first  devisee  has 
an  estate  which  he  can  convey  in  fee  simple,  so  as  to  de- 
stroy an  attempted  limitation  over,  such  limitation  is  void. 
{Williatns  v.  Elliott,  246  111.  548,  and  cited  cases.)  This 
rule  necessarily  applies  in  the  same  way  where  the  instru- 
ment is  a  deed  and  the  first  grantee  therein  has  an  estate 
which  he  can  convey  in  fee  simple. 

No  case  precisely  like  the  one  here,  so  far  as  we  are  ad- 
vised, has  been  decided  by  this  court.  The  one  in  which 
the  facts  are  the  nearest  like  those  we  are  now  considering 
is  perhaps  Stewart  v.  Stewart,  186  111.  60,  where  the  in- 
strument called  a  deed  conveyed  property  to  the  grantor's 
wife,  and  at  her  death  to  the  grantor's  son,  and  at  his  death 
to  his  widow  and  children,  if  any  living,  and  if  none,  to 
a  named  person,  the  title  "to  be  in  fee  simple,  and  either 
party  to  have  power  to  sell  and  make  warranty  deed  while 
the  title  may  be  in  such  party."  It  was  held  that  the  first 
grantee  took  the  title  in  fee,  the  gift  over  being  void,  and 
that  this  was  true  whether  the  instrument  be  construed  to 
be  a  deed  or  a  will. 

Holmes  v.  Godson,  8  DeG.,  M.  &  G.  152,  and  Gulliver 
V.  Vaux,  id.  167,  are  somewhat  similar,  on  the  facts,  to 
the  case  here  being  considered.     In  Holmes  v.  Godson  the 
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testator  gave  real  and  personal  property  to  his  son,  to  vest 
in  him  on  his  attaining  twenty-one  years,  but  if  he  should 
die  under  twenty-one,  or  should  die  after  having  attained 
twenty-one  years  but  should  not  have  made  a  will,  the  tes- 
tator directed  that  in  such  case  the  property  should  be  sold 
and  the  proceeds  should  be  held  in  trust.  The  decision 
holds  that  the  property  vested  in  the  son  at  twenty-one  ab- 
solutely, and  that  the  gift  over  was  repugnant  and  void.  In 
the  Gulliver  case  the  testator  provided  by  his  will  that  "if 
the  iSrst  takers  should  depart  this  life  without  leaving  issue 
lawfully  begotten  and  born  of  any  of  their  bodies  and  with- 
out appointing  the  disposal  of  the  same"  there  should  be 
a  gift  over,  and  it  was  h^d  that  the  gift  over  was  repug- 
nant and  void ;  that  "appointing  the  disposal  of  the  same" 
necessarily  meant  appointing  the  disposal  by  will. 

The  grantors  here  certainly  intended  by  the  use  of  the 
word  "intestate,"  giving  it  the  natural  and  usual  meaning, 
to  authorize  the  first  grantee  to  dispose  of  the  particular 
property  by  will.  The  grantee's  interest  is  made  expressly 
non-transferable  during  life.  The  gift  over  could  not  be 
read  as  taking  effect  if  the  son  failed  to  alienate  by  deed 
during  life,  as  that  would  give  the  grantee  the  right  to  de- 
feat the  gift  over  during  his  life.  The  express  declaration 
in  the  proviso  that  the  son  was  not  to  transfer  the  land  in 
question,  construed  with  the  rest  of  the  proviso,  especially 
the  word  "intestate,"  leads  necessarily  to  the  conclusion 
that  the  grantee  was  to  have  the  right  to  dispose  of  the 
land  by  will.  The  word  "intestate,"  in  the  connection  used, 
is  an  appropriate  one  to  confer  upon  the  grantee  the  power 
of  defeating  the  gift  over  by  making  a  will  conveying  the 
property  in  fee.  We  know  of  no  authority  that  holds  that 
a  gift  over  is  valid  where  the  first  grantee  in  a  deed  has 
the  absolute  power  of  alienation  in  fee  simple.  On  the 
contrary,  all  authorities  hold  that  if  there  is  an  absolute 
power  of  disposition  in  fee  simple  in  the  grantee  or  devi- 
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see  the  limitation  over  must  be  void  as  a  remainder,  since 
a  remainder  implies  something  left,  and  there  can  be  noth- 
ing left  if  the  first  taker  can  convey  a  fee  simple  title.  On 
reason  and  authority,  therefore,  the  gift  over  must  be  held 
void.  The  conclusion  follows  that  John  Wilson  took  the 
fee  simple  title  in  this  property,  and  that  on  his  death,  in- 
testate, without  children,  his  wife,  Julia  Wilson,  under  the 
statute,  took  the  fee  simple  title  to  an  undivided  one-half 
of  said  property  with  a  dower  interest  in  the .  remainder. 
Whether  or  not  she  also  had  a  homestead  interest  would 
depend  upon  circumstances  which  do  not  sufficiently  appear 
in  this  record.  The  remaining  interest  in  said  real  estate 
became  vested,  at  the  time  of  the  death  of  said  John  Wil- 
son, in  his  collateral  heirs,  as  provided  by  our  Statute  of 
Descent. 

The  argument  of  counsel  for  the  appellee  that  she  was 
coerced  by  her  husband  to  join  in  the  deed  to  the  father, 
William  J.  Wilson,  in  December,  1896,  and  that  she  was 
out  of  her  mind  at  that  time,  cannot  be  entertained,  on  this 
record.  There  were  no  allegations  in  the  bill  upon  which 
any  such  relief  could  be  based.  It  is  a  fundamental  rule 
of  equity  pleading  that  the  allegations  of  the  bill,  the  proof 
and  the  decree  must  correspond;  that  the  decree  cannot 
give  relief  which  the  facts  disclosed  by  the  evidence  would 
warrant,  as  to  matters  where  there  are  no  averments  in  the 
bill  to  v/hich  the  evidence  can  apply.  Schmitt  v.  Weber, 
239  111.  377,  and  cases  cited. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  remanded  for  further  proceedings  in  harmony  with 
the  views  herein  expressed.       ^^^„^^  ^^  remanded. 

Mr.  Chief  Justice  Farmer,  dissenting. 
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The  People  ex  rel.  Chicago  Bar  Association,  Relator,  vs, 

K.  B.  Czarnecki,  Respondent. 

Opinion  filed  April  22,  ipi^ — Rehearing  denied  June  16,  ipT§, 

1.  Disbarment — it  is  the  duty  of  attorneys  to  aid  in  establish- 
ing truth  and  administering  justice.  Attorneys  at  law  are  officers 
of  the  court,  and  as  such  it  is  their  duty  to  aid  in  the  establish- 
ment of  truth  and  the  administration  of  justice. 

2.  SAiAt~:-license  to  practice  law  is  guaranty  of  licensee's  fit- 
ness  to  assume  responsibility,  A  license  to  practice  law  is  a  guar- 
anty by  the  Supreme  Court  that,  so  far  as  the  court  is  advised, 
the  licensee  is  a  fit  person  to  assume  the  responsibilities  of  his  pro- 
fession, receive  and  safe-keep  the  confidences  of  others  and  aid 
them  in  the  care  and  management  of  their  legal  affairs. 

3.  Same — Supreme  Court  has  inherent  power  to  revoke  license 
to  practice  law.  To  the  extent  the  Supreme  Court  has  guaranteed 
the  integrity  and  responsibility  of  a  licensee  to  practice  law  it  pos- 
sesses inherent  power  to  revoke  the  license  whenever  it  is  clearly 
proven  that  the  licensee  is  no  longer  worthy  of  the  trust  and  con- 
fidence the  license  indicates  he  was  entitled  to  receive. 

Information  to  disbar. 

John  L.  Fogle,  (Albert  G.  Welch,  of  counsel,)  for 
relator. 

John  M.  Hess,  for  respondent. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

Respondent,  K.  B.  Czarnecki,  vias  admitted  to  the  bar 
of  this  court  and  licensed  to  practice  law  in  this  State  on 
June  6,  1895.  On  June  8,  1910,  by  leave  of  court  an  in- 
formation was  filed  in  this  court  on  the  relation  of  the 
Chicago  Bar  Association,  charging  respondent  with  unpro- 
fessional conduct  in  two  interpleader  suits  instituted  by  him 
in  the  circuit  court  of  Cook  county  as  attorney  for  the 
Macierz  Polska  of  the  United  States  of  North  America, 
an  organization  of  Polish  people  engaged  in  insuring  its 
members,  and  the  Polish  Roman  Catholic  Union  of  North 


Jiiii/15.]  The  People  v.  Czarnecki.  279 

America, .  a  similar  organization,  growing  out  of  death 
claims  on  two  benefit  certificates  issued  by  them.  The 
charges  were  that  respondent  obtained  $350  from  the  Ma- 
cierz  Polska  and  $500  from  the  Polish  Roman  Catholic 
Union,  the  same  to  be  paid  by  him  into  court  in  certain  in- 
terpleader suits  instituted  by  him  as  attorney  foresaid  socie- 
ties and  in  their  behalf  for  the  purpose  of  having  the  rights 
of  certain  claimants  to  the  funds  determined,  and  that  he 
failed  and  refused  to  pay  the  money  so  obtained  into  court 
or  to  re-pay  the  same  to  the  respective  societies  on  demand, 
but,  on  the  contrary,  appropriated  and  converted  the  same 
to  his  own  use,  by  reason  of  which  the  respective  inter- 
pleader suits  were  dismissed  and  both  the  societies  and  the 
beneficiaries  put  to  long  and  expensive  litigation  without 
any  material  benefits  to  them. 

The  previous  history  of  the  cause  in  this  court  leading 
up  to  the  disbarment  of  respondent  is  substantially  as  fol- 
lows: Leave  was  granted  to  relator  to  file  the  information 
at  the  June  term,  1910,  and  respondent  was  ruled  to  an- 
swer the  same  by  the  first  day  of  the  next  October  term. 
At  the  October  term  respondent  appeared  and  filed  certain 
exceptions  to  the  information,  which  were  overruled  and 
an  order  entered  requiring  him  to  answer  the  information 
within  five  days,  and  the  cause  was  continued  to  the  De- 
cember term,  19 10.  Respondent  then  answered  the  infor- 
mation, and  at  the  December  term  the  cause  was  referred 
to  a  special  commissioner  to  take  the  evidence  and  make 
his  report.  Xhe  relator  was  to  have  thirty  days  in  which 
to  present  the  evidence  in  chief,  the  respondent  sixty  days 
in  which  to  take  his  proofs,  and  the  relator  ten  days  in 
which  to  close  its  proofs,  and  the  cause  was  continued  to 
the  April  term.  On  June  21,  19 11,  the  commissioner  made 
his  report,  finding  that  the  charges  in  the  information  had 
been  proven  and  recommending  that  respondent's  name  be 
stricken  from  the  roll  of  attorneys  of  this  court.  Instead 
of  procuring  and  filing  in  this  court  a  transcript  of  the  evi- 
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dence,  as  is  the  practice  in  such  cases  when  the  respondent 
desires  a  review  of  the  finding  of  facts  made  by  the  com- 
missioner, together  with  his  exceptions  to  such  findings  of 
the  commissioner  and  the  points  and  authorities  in  support 
thereof,  (People  v.  Gilbert,  263  111.  85,)  respondent  took 
no  further;  action  in  the  matter  until  the  convening  of  the 
ensuing  October  term  of  this  court.  He  then  appeared  and 
on  October  3,  191 1,  entered  his  motion  to  vacate  the  previ- 
ous order  entered  referring  the  cause  to  the  special  com- 
missioner and  asked  that  the  cause  be  referred  to  another 
commissioner  to  take  the  proofs  and  make  his  report.  On 
the  same  day  relator  filed  a  motion  for  a  rule  on  respond- 
ent to  file  exceptions  to  the  commissioner's  finding  and  re- 
port, if  any,  together  with  an  abstract  of  record  and  his 
brief  and  argument,  on  or  before  twenty  days  before  the 
first  day  of  the  next  December  term.  Upon  a  considera- 
tion of  the  respective  motions  the  motion  of  respondent 
was  denied  and* the  motion  of  relator  was  allowed  and  a 
rule  entered  accordingly.  Respondent  did  not  comply  with 
the  order  but  appeared  at  the  December  term  and  entered 
his  motion  to  vacate  and  set  aside  the  order  entered  in- 
stanter.  No  sufficient  showing  was  made  in  support  of 
this  motipn  and  it  was  denied.  On  the  same  day  relator 
made  a  motion  that  respondent's  name  be  stricken  from  the 
roll,  in  accordance  with  the  report  and  recommendation  of 
the  commissioner,  for  the  failure  of  respondent  to  comply 
with  the  terms  of  the  previous  order  of  October  3,  191 1. 
At  that  time  the  evidence  taken  before  the  commissioner 
was  not  filed  in  this  court  and  no  exceptions  had  been  filed 
to  the  commissioner's  report,  and  no  other  course  was  open 
to  this  court  but  to  grant  the  motion  of  relator.  (People 
V.  Gilbert,  supra,  and  cases  cited.)  This  was  accordingly 
done,  and  an  order  was  entered  striking  respondent's  name 
from  the  roll  of  attorneys  of  this  court.  On  April  18, 
1 9 14,  respondent  filed  a  petition  in  this  court  asking  that 
the  cause  be  re-opened  and  that  he  be  re-instated  as  an  at- 
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torney  of  this  court.  The  ground  upon  which  respondent 
asked  a  reconsideration  of  the  matter  was  that  he  had  mis- 
apprehended the  effect  of  the  rule  entered  on  October  3, 
191 1,  by  reason  of  which  mistake  on  his  part  he  had  been 
disbarred  without  the  merits  of  his  cause  being  considered 
and  passed  upon  by  the  court.  Upon  a  consideration  of  the 
matters  set  forth  in  the  petition,  and  to  the  end  that  re- 
spondent might  have  the  opportunity  of  fully  presenting 
the  merits  of  his  cause,  the  petition  was  entertained  upon 
condition  that  he  furnish  the  court  with  a  transcript  of  the 
evidence  taken  before  the  commissioner,  together  with  an 
abstract  of  the  same,  on  or  before  twenty  days  before  the 
next  term  of  court,  and  leave  was  granted  to  each  party  to 
file  such  points  and  authorities  in  support  of  their  respec- 
tive contentions  as  they  might  desire,  in  accordance  with 
the  rules  of  practice  of  this  court.  Respondent  neglected 
to  comply. with  the  conditions  of  the  order  pursuant  to 
which  the  petition  was  entertained,  but,  on  the  contrary, 
appeared  at  the  June  term,  19 14,  and  entered  his  motion 
for  leave  to  file  a  typewritten  abstract  of  the  record  in- 
stonier.  At  that  time  no  transcript  of  the  evidence  taken 
before  the  commissioner  was  on  file  in  this  court  and  the 
motion  was  necessarily  denied.  On  December  4,  19 14,  re- 
spondent renewed  his  motion  to  file  a  typewritten  abstract 
of  the  evidence  and  asked  that  the  cause  be  submitted  for 
oral  argument  on  the  12th  day  oi  December  of  that  term. 
On  the  same  day  he  filed  what  purported  to  be  a  transcript 
of  the  testimony  taken  before  the  commissioner,  and  upon 
the  showing  then  made  the  motion  for  leave  to  file  a  type- 
written abstract  of  the  same  was  allowed  and  the  motion 
to  set  the  cause  for  oral  argument  denied  for  the  reason 
that  up  to  that  time  the  cause  had  not  been  re-opened,  and 
an  order  was  entered  re-opening  the  cause  and  setting  the 
same  for  hearing  on  oral  arguments,  under  the  rules  of 
tlus  court,  at  the  ensuing  term. 
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A  subsequent  examination  of  the  record  discloses  that 
it  is  incomplete  and  does  not  contain  a  copy  of  the  files  in 
either  of  the  two  chancery  cases,  that  1286  pages  of  tes- 
timony taken  before  the  commissioner  purport  to  be  ab- 
stracted in  59  typewritten  pages  of  the  abstract,  and  that 
in  many  instances  the  purported  abstract  is  nothing  more 
than  an  index  to  the  testimony  in  the  record.  This  is  not 
such  an  abstract  of  the  record  as  the  rules  of  this  court 
contemplate  and  require.  (Gibler  v.  City  of  Mattoon,  167 
III.  18;  Traeger  v.  Mutual  Building  Ass'n,  189  id.  314; 
Staude  v.  Schumacher,  187  id.  187.)  In  the  latter  case  it 
is  said:  "The  rules  of  this  court  require  the  party  bring- 
ing a  cause  into  this  court  to  furnish  a  complete  abstract 
or  abridgment  of  the  record,  properly  indexed, — such  an 
abstract  as  will  fully  present  every  error  and  exception  re- 
lied upon,  and  sufficient  for  the  examination  and  determi- 
nation of  the  case  without  an  examination  of  the  written 
record."  We  have,  however,  carefully  examined  the  evi- 
dence in  the  record,  and  are  fully  convinced  that  the  find- 
ings of  the  commissioner  are  not  only  sustained  by  the 
evidence,  but  are  the  only  proper  conclusion  he  could  have 
reached  on  the  evidence  before  him. 

It  appears  from  the  evidence  that  since  1903  there  has 
been  a  society  known  as  the  Macierz  Polska  of  the  United 
States  of  North  America  maintained  among  the  Polish  peo- 
ple of  the  city  of  Chicago  and  vicinity  which  maintained 
insurance  features,  in  the  nature  of  a  fraternal  mutual 
benefit  insurance  society,  in  connection  with  its  organiza- 
tion. Sick  and  death  benefit  certificates  were  issued  by  it, 
and  whenever  it  became  necessary  to  raise  funds  to  pay  the 
obligations  incurred  on  such  certificates  an  assessment  was 
levied  on  its  members  to  raise  funds  for  that  purpose.  The 
society  was  incorporated  under  the  general  Incorporation 
law  of  Illinois  as  a  corporation  not  for  pecuniary  profit,  but 
it  neglected  to  have  its  articles  of  incorporation  filed  for 
record  in  the  office  of  the  recorder  of  deeds,  as  required  by 
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law,  and  it  is  now  claimed  by  respondent  that  it  was  doing 
an  insurance  business  illegally.  Respondent  was  a  member 
of  its  board  of  directors,  which  position  he  filled  for  a  year 
or  more  and  until  his  successor  was  elected  and  qualified. 
He  also  acted  as  attorney  for  the  society  in  various  matters 
during  that  time.  As  a  result  of  his  connection  with  the 
society  as  member,  officer  and  attorney  it  appears  that  he 
became  familiar  with  the  irregularity  in  the  proceedings 
for  the  organization  of  the  society.  Whether  or  not  he 
ever  called  the  attention  of  the  members  or  officers  of  the 
society  to  these  matters  is  a  disputed  fact  in  this  record, 
upon  which  we  think  the  clear  preponderance  of  the  evi- 
dence is  against  respondent,  who  seems  to  have  the  idea 
that  because,  in  some  manner,  the  Macierz  Polska  was  do- 
ing an  insurance  business  contrary  to  law  he  is  in  no  way 
answerable  for  funds  of  the  society  which  were  in  his  pos- 
session. It  is  not  necessary  to  dwell  on  a  large  part  of 
the  respondent's  argument  which  is  devoted  to  this  proposi- 
tion. The  society  was  not  on  trial.  The  only  question  was 
whether  respondent  had  received  money  to  which  he  was 
not  entitled  and  had  appropriated  it.  But  however  that 
may  be,  no  question  was  ever  raised  as  to  the  legality  of 
the  society's  acts  until  the  respondent  attempted  to  avail 
himself  of  the  situation  in  his  effort  to  retain  and  appro- 
priate to  his  own  use  the  funds  of  the  society  paid  to  him 
under  the  following  circumstances : 

Some  time  prior  to  March  i6,  1905,  the  society  had  is- 
sued a  death  benefit  certificate  to  one  Frank  Szczukowski 
for  $350,  in  which  his  wife  was  named  as  beneficiary.  On 
March  16,  1905,  by  a  written  indorsement  on  the  certifi- 
cate, which  seems  to  have  been  permitted  by  the  rules  of 
the  society,  Szczukowski  directed  that  $200  of  the  amount 
should  be  paid  to  his  parents,  Joseph  and  Mary  Ann  Szc- 
zukowski, for  his  funeral  expenses,  $100  be  paid  to  his 
daughter,  Leokadia,  and  that  $50  be  paid  to  a  church  for 
masses.     He  died  on  September  3,  1905.     Thereupon  the 
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widow,  as  well  as  the  others  named  in  the  certificate,  made 
claim  upon  the  society  for  the  proceeds  of  the  certificate. 
The  officers  of  the  society  were  unable  to  adjust  the  matter 
among  the  claimants  and  respondent  was  consulted,  who 
advised  the  filing  of  a  bill  of  interpleader  and  the  payment 
of  the  money  into  court.  Acting  on  this  advice  a  check 
was  drawn  to  respondent's  order  on  February  6,  1906,  for 
$350j  and  a  notation  was  made  on  the  stub  that  the  money 
was  for  John  A.  Linn,  the  then  clerk  of  the  circuit  court 
of  Cook  county.  Respondent  received  and  cashed  the  check 
and  placed  the  proceeds  to  his  personal  account  in  the  Chi- 
cago Savings  Bank.  On  the  following  day  a  bill  of  inter- 
pleader was  filed  in  the  circuit  court  by  respondent,  as  at- 
torney for  the  society,  and  thereafter,  at  a  meeting  of  the 
directors  of  the  society  held  on  February  12,  1906,  it  was 
reported,  in  the  presence  of  respondent,  that  the  money  had 
been  paid  into  court,  and  a  paper  was  exhibited,  with  the 
name  of  John  A.  Linn  written  thereon,  as  evidence  that  the 
money  had  been  paid  as  directed  by  the  society.  Summons 
was  issued  and  delivered  to  and  retained  by  respondent  in- 
stead of  being  turned  over  to  the  sheriff  to  serve,  and  the 
same  was  not  returned  to  the  clerk  of  the  court  until  a  rule 
was  entered  on  respondent  to  do  so  by  the  court,  at  the  in- 
stance of  the  attorney  for  the  parents.  Nearly  two  years 
were  allowed  to  elapse  before  the  widow  and  guardian  were 
ruled  to  answer,  the  rule  finally  being  entered  at  the  in- 
stance of  the  other  claimants'  attorneys,  who  had  repeat- 
edly, in  the  meantime,  tried  to  get  respondent  to  have  the 
parties  summoned  into  court  and  get  the  cause  at  issue.  In 
the  meantime  the  attorney  for  the  parents  commenced  an 
action  in  the  municipal  court  of  Chicago  against  the  so- 
ciety, and  respondent  procured  an  injunction  to  be  issued 
out  of  the  circuit  court  in  the  interpleader  suit  restraining 
a  further  prosecution  of  the  suit  in  the  municipal  court. 
When  the  cause  was  finally  reached  on  the  hearing  calen- 
dar, on  January  13,  1909,  respondent  asked  for  a  continu- 
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ance.  The  attorney  representing  the  parents  resisted  the 
application  because  of  the  respondent's  refusal  to  pay  the 
money  into  court.  The  court  thereupon  ordered  the  money 
paid  into  court.  Respondent  refused  to  comply  with  the 
order,  whereupon  the  bill  of  interpleader  was  dismissed  by 
the  court  at  the  society's  costs.  Respondent  then  prayed 
an  appeal  from  this  order,  which  was  allowed,  conditioned 
upon  filing  a  bond  in  thirty  days,  but  he  never  perfected 
the  appeal  by  filing  the  bond.  Execution  was  then  issued 
against  the  society  on  the  decree  for  costs  and  the  society 
was  compelled  to  pay  $8.20  in  satisfaction  of  the  execution. 
The  service  of  this  execution  for  costs  upon  the  officers  of 
the  society  was  the  first  notice  they  had  that  the  money 
paid  respondent  had  not  been  paid  into  court  as  they  had 
been  informed  it  was  and  that  the  bill  of  interpleader  had 
been  dismissed  at  the  society's  costs.  The  society  then  em- 
ployed another  attorney,  who  made  repeated  demands  up- 
on respondent  to  return  the  $350,  but  respondent  refused. 
After  the  dismissal  of  the  bill  of  interpleader  the  attorney 
for  the  parents  instituted  another  suit  in  the  municipal 
court  against  the  society  and  recovered  a  judgment  against 
it  for  $225,  which  it  was  compelled  to  pay.  It  further  ap- 
pears that  after  this  judgment  was  rendered  against  it  the 
society  made  written  demand  upon  the  respondent  to  re- 
pay to  it  or  its  attorney  the  amount  of  money  which  he 
had  previously  received  and  still  retained  in  his  possession. 
The  respondent  refused  to  comply  with  this  demand,  and 
thereafter  a  suit  in  trover  was  brought  in  the  municipal 
court  and  a  judgment  obtained  against  him  in  that  court 
for  $402,  being  the  amount  of  $350  with  interest  from  the 
time  the  respondent  received  it.  The  jury  found  in  their 
verdict  that  the  respondent  had  maliciously,  willfully  and 
intentionally,  with  intent  to  injure  and  defraud  the  soci- 
ety, converted  to  his  own  use  the  property  of  the  society, 
amounting  to  $402.  Respondent  prayed  an  appeal  from 
the  judgment  to  this  court,  but  he  did  not  perfect  his  ap- 
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peal  or  pay  the  judgment  until  a  capias  was  issued  thereon 
and  he  was  arrested  and  actually  in  the  custody  of  the 
sheriff.  He  then  paid  the  amount  of  the  same  to  the  sher- 
iff under  protest,  in  order  to  obtain  his  release  from  cus- 
tody. That  such  conduct  as  this  fully  merits  the  action 
taken  by  this  court  is  well  established  by  the  authorities. 
People  V.  Pattison,  241  111.  89;  People  v.  Chamberlain, 
242  id.  260;  People  v.  Payson,  215  id.  476;  People  v.  Al- 
len, 244  id.  393. 

Two  excuses  are  offered  by  respondent  for  his  conduct 
in  the  premises :  First,  that  the  society  was  not  legally  in- 
corporated or  authorized  to  do  an  insurance  business,  to 
which  we  have  heretofore  referred;  and  second,  that  he 
ultimately  paid  the  money  over  to  the  person  legally  en- 
titled to  receive  the  same,  before  the  bill  of  interpleader 
was  dismissed.  His  proof  offered  in  support  of  his  first 
proposition  is  that  he  communicated  the  fact  of  the  irregu- 
larities in  the  organization  of  the  society  to  one  or  two  offi- 
cers, and  that  they  desired  him  to  procure  such  a  finding 
in  the  decree  in  the  interpleader  suit  that  it  could  be  used 
by  them  to  show  to  the  other  members  of  the  society  as 
evidence  that  it  was  not  violating  the  law  in  conducting 
or  maintaining  a  beneficial  insurance  feature  in  connection 
with  its  organization.  Respondent's  testimony  in  this  re- 
spect is  flatly  contradicted  by  the  officers  of  the  society  to 
whom  he  claims  to  have  communicated  such  information 
and  is  also  inconsistent  with  his  conduct  and  action  in  the 
interpleader  suit.  While  no  copy  of  the  bill  of  interpleader 
filed  by  him  is  contained  in  the  record  or  is  before  us,  we 
understand  from  the  other  testimony  in  the  record  that  the 
bill  filed  was  but  an  ordinary  bill  of  interpleader  to  compel 
different  claimants  to  establish  their  respective  claims  to  a 
fund  the  society  was  willing  to  pay,  and  it  contained  no 
allegations  upon  which  any  such  relief  as  respondent  claims 
was  desired  could  possibly  have  been  granted ;  and  his  per- 
mitting the  bill  to  be  dismissed  when  confronted  with  the 
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necessity  of  paying  the  funds  into  court,  without  attempt- 
ing to  obtain  any  such  relief,  is  in  irreconcilable  conflict 
with  his  present  testimony  on  this  subject.  But  assuming 
that  his  version  of  the  transaction  is  true,  it  affords  no  ex- 
cuse for  his  conduct  in  the  premises.  If  respondent  ob- 
tained money  of  the  society  under  a  pretext  that  he  would 
obtain  a  decree  which  he  knew  could  not  lawfully  be  ob- 
tained, and  which  he  knew  was  proposed  to  be  used  for 
the  purpose  of  enabling  the  officers  of  the  society  to  exhibit 
it  to  others  and  to  deceive  them  as  to  the  legality  of  the 
business  in  which  it  was  engaged,  his  conduct  as  an  attor- 
ney in  this  respect  is  also  reprehensible  and  deserving  of 
censure. 

With  respect  to  the  second  defense  interposed  by  the 
respondent,  it  appears  that  within  a  short  time  after  the 
matter  was  placed  in  his  hands  the  widow  applied  to  the 
officers  of  the  society  for  the  money  which  she  claimed  was 
due  her  on  the  certificate  and  was  directed  to  see  respond- 
ent. It  further  appears  she  called  on  the  respondent  at  his 
home,  and  he  afterwards  prepared,  and  had  her  execute, 
a  petition  to  the  probate  court  of  Cook  county  to  have  Ar- 
thur Donahue  appointed  guardian  of  her  minor  child,  and 
that  Donahue  was  appointed  and  qualified  as  such  guard- 
ian. The  widow  testified  that  she  did  not  know  Donahue, 
had  never  met  him  but  once,  and  signed  the  petition  for 
his  appointment  as  guardian  under  the  advice  and  at  the 
instance  of  respondent.  Respondent  claims  that  in  addi- 
tion to  acting  as  guardian  for  the  minor  Donahue  was  em- 
ployed by  the  widow  to  act  as  her  attorney  in  the  matter 
of  her  claim  against  the  society.  If  this  be  true,  then  Don- 
ahue stood  in  a  confidential  relation  to  the  mother  and 
child  and  was  attempting  to  represent  adverse  and  conflict- 
ing rights  of  claimants  to  the  same  fund.  This  condition 
was  brought  about  through  the  procurement  of  respondent. 
Respondent  further  claims  that  after  the  matter  had  been 
pending  for  some  time,  and  after  Donahue  had  been  ap- 
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pointed  guardian  for  the  minor  child,  he  (respondent)  be- 
came satisfied  that  the  widow  and  minor  child  were  entitled 
to  the  fund,  and  he  thereupon  paid  the  money  to  Donahue, 
as  the  attorney  for  the  widow  and  minor  child.  Donahue 
testified  that  the  $350  was  paid  to  him  before  he  was  ap- 
pointed guardian,  and  that  he  never  saw  or  talked  with  the 
widow  until  after  he  was  appointed  guardian.  The  peti- 
tion for  letters  of  guardianship  was  filed  in  the  probate 
court  on  July  8,  1909.  In  this  Donahue  is  corroborated  by 
the  widow,  who  testified  that  she  thought  Czarnecki  was 
her  attorney  and  that  the  first  talk  she  had  with  E)onahue 
was  in  July,  1909.  In  support  of  respondent's  version  of 
the  transaction,  a  purported  receipt  from  Donahue  to  him, 
dated  February  9,  1909,  was  introduced  in  evidence,  which 
indicates  that  the  money  was  paid  to  Donahue  at  least  four 
months  before  he  was  employed  in  the  case  or  had  a  sem- 
blance of  right  to  receive  this  money  for  or  in  behalf  of 
anyone.  With  respect  to  the  payment  of  the  money  called 
for  in  the  receipt,  ($350,)  both  Donahue  and  respondent 
testify  that  the  same  was  paid  in  cash.  Donahue  further 
testified  that  he  carried  this  money  in  its  original  condition 
in  his  pocket  for  a  period  of  approximately  eleven  months, 
at  the  expiration  of  which  time  he  voluntarily  paid  it  back 
to  respondent,  to  be  used  in  paying  the  judgment  which  the 
society  had  obtained  against  him  in  the  municipal  court.  It 
further  appears  that  Donahue  never  charged  himself  in  the 
inventory  with  the  money  received  from  respondent,  and 
that  while  he  still  had  it  in  his  possession  he  instituted  a 
suit  in  the  county  court  of  Cook  county  for  the  minor,  and 
that  as  such  guardian  he  recovered  two  judgments  against 
the  society, — one  by  confession  for  $100,  and  another  for 
$250,  the  only  part  of  the  claim  that  was  contested.  Dona- 
hue testified  as  a  witness  in  that  case  and  there  swore  the 
claim  of  the  minor  child  had  not  then  been  paid.  It  is  also 
clear  from  the  evidence  that  respondent  knew  of  this  suit, 
and,  if  his  present  testimony  is  true,  also  knew  that  the 
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money  had  been  paid  to  Donahue  and  that  he  then  held  his 
receipt  for  the  same.  Respondent  never  communicated  this 
fact  to  the  attorneys  or  to  the  officers  of  the  society  or 
produced  or  offered  to  produce  the  receipt  in  court  in  that 
trial.  On  the  contrary,  he  stood  by  and  permitted  a  judg- 
ment to  be  rendered  against  his  former  client  on  a  demand 
which  he  now  claims  had  previously  been  paid  by  him  while 
acting  for  it  in  his  capacity  of  attorney.  It  further  appears 
from  the  respondent's  testimony  that  he  wrote  the  name  of 
John  A.  Linn  on  the  check  after  he  received  it  from  the 
treasurer,  and  that  the  reason  of  his  writing  Linn's  name 
on  the  check  was,  so  that  both  he  and  the  treasurer  could 
identify  it  as  being  one  given  for  the  payment  of  the  money 
into  court  in  the  interpleader  suit.  It  is  therefore  clear, 
both  from  the  testimony  of  the  witness  for  the  relator  and 
from  the  testimony  of  respondent,  that  the  cheok  which  he 
received  and  deposited  to  his  personal  account,  and  thus 
converted  to  his  own  use,  was  paid  to  him  to  be  used  for 
a  particular  purpose,  and  that  respondent  not  only  failed 
to  apply  it  to  that  purpose,  but,  on  the  contrary,  repeatedly 
refused  to  do  so,  even  when  ordered  so  to  do  by  the  court. 
The  testimony  of  respondent  and  Donahue  as  to  the  pay- 
ment to  the  latter  is  so  self-contradictory  that  no  reliance 
can  be  placed  upon  it,  and  upon  consideration  of  all  of  the 
evidence  in  the  record  we  are  convinced  that  if  the  money 
was  actually  paid  to  Donahue  the  payment  was  only  color- 
able, and  that  the  same  was  held  by  him  under  the  direction 
and  control  of  respondent. 

It  is  urged  that  since  this  proceeding  was  instituted  the 
Appellate  Court,  in  Szczukowski  v.  Polska,  172  111.  App. 
192,  has  held  that  the  minor  child  of  the  deceased  was 
the  only  one  entitled  to  recover  on  the  certificate ;  that  the 
payment  of  the  money  by  respondent  to  Donahue  has  been 
justified  and  approved  by  that  court,  and  that  respondent's 
conduct  in  the  premises  in  paying  the  money  over  to  the 
rightful  claimant  ought  not  to  be  censured.  The  trouble 
268  -  10 
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with  this  contention  is  that  the  evidence  clearly  shows  the 
alleged  payment  to  Donahue  did  not  relieve  the  society 
from  liability  on  the  certificate,  as  is  so  clearly  demon- 
strated by  the  case  cited  by  respondent  in  extenuation  of 
his  conduct.  The  evidence  shows  that  as  a  result  of  the 
respondent's  conduct  in  the  premises  a  judgment  for  $ioo 
and  another  for  $250  was  recovered  against  the  society  and 
in  favor  of  the  minor  in  the  county  court  of  Cook  county, 
and  still  another  judgment  was  recovered  for  $225  by  the 
surviving  parent  in  the  municipal  court  against  the  society, 
and  as  a  consequence  of  respondent's  conduct  judgments 
aggregating  $575  have  been  recovered  against  the  society 
on  a  $350  indebtedness,  when  all  of  these  matters  could 
have  been  settled  in  the  one  suit  respondent  had  instituted 
in  the  circuit  court  and  deliberately  caused  to  be  dismissed 
by  his  refusal  to  comply  with  the  lawful  order  of  the  court 
made  in  the  premises,  and  that  all  of  this  expense  and 
trouble  was  incurred  while  respondent  retained  the  funds 
of  the  society  he  had  received  upon  the  express  representa- 
tion that  they  were  to  be  used  in  settlement  of  these  claims. 
Had  respondent  faithfully  discharged  his  duty  to  his  client 
in  this  behalf  all  of  this  trouble  and  expense  would  have 
been  avoided. 

With  respect  to  the  charge  made  in  the  second  count 
of  the  information,  it  appears  that  one  Anton  Zygarlowski 
was  a  member  of  the  Polish  society  known  as  the  Polish 
Roman  Catholic  Union  of  America,  in  which  he  held  a 
benefit  certificate  of  $500.  Zygarlowski  died  on  April  i, 
1907,  leaving  two  sons,  Vaclav  and  Roman.  The  benefit 
certificate  was  originally  payable  to  Vaclav,  but  shortly 
prior  to  his  death  said  Anton  Zygarlowski,  by  indorsement 
on  the  certificate,  directed  that  $250  should  be  paid  to  his 
son  Roman  and  the  other  $250  to  Vaclav.  An  assessment 
was  levied  by  the  society  on  its  members  and  $500  was 
raised  with  which  to  pay  this  certificate.  Both  of  the  sons 
made  claim  to  the  fund,  Vaclav  claiming  the  entire  $500 
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and  Roman  claiming  $250.  Respondent  was  consulted  by 
the  officers  of  the  society  in  relation  to  this  matter  and  ad- 
vised that  a  bill  of  interpleader  be  filed.  His  advice  was 
taken  and  on  August  5,  1907,  such  a  bill  was  filed  in  the 
circuit  court  of  Cook  county.  On  December  4,  1907,  the 
officers  of  the  society  paid  to  the  respondent,  for  the  pur- 
pose of  being  paid  into  court,  $500,  which  respondent  de- 
posited to  his  personal  account  in  the  bank.  No  part  of 
this  fund  was  ever  paid  into  court  in  the  interpleader  suit 
or  returned  to  the  society  or  paid  to  the  claimants.  That 
$250  of  this  money  belonged  to  Vaclav  was  not  disputed. 
However,  respondent  never  paid  any  part  of  the  money  to 
Vaclav  and  neglected  to  bring  the  cause  to  a  hearing,  and 
when  interviewed  by  the  attorneys  representing  the  respec- 
tive claimants  insisted  he  should  be  paid  $50  for  his  attor- 
ney fees  out  of  the  fund  before  he  would  consent  to  pay 
the  money  into  court.  Conditions  remained  in  this  state 
until  March  25,  1908,  when  an  order  was  entered  finding 
the  bill  of  interpleader  was  properly  filed  and  the  society 
was  ordered  to  produce  and  pay  the  money  into  court,  its 
costs  being  taxed  at  $10.  Respondent  was  in  court  and  re- 
fused to  comply  with  the  order  unless  $50  was  also  allowed 
him  for  his  solicitor's  fees  in  the  matter,  and  thereafter,  on 
April  23,  1908,  a  rule  was  entered  on  the  society  to  show 
cause  by  April  27  why  it  should  not  be  adjudged  in  con- 
tempt for  failure  to  comply  with  the  previous  order  of 
March  25,  but  no  order  appears  to  have  been  entered  upon 
this  rule  to  show  cause.  The  matter,  however,  subsequently 
came  on  for  further  hearing  before  Judge  Petit,  of  the  cir- 
cuit court,  on  an  order  on  the  society  to  show  cause  why 
the  money  had  not  been  paid  into  court.  The  hearing  was 
had  on  December  6,  1909,  and  from  the  certificate  of  evi- 
dence taken  at  that  time  it  appears  that  on  November  29, 
1909,  respondent  had  prepared  and  left  with  the  clerk  a 
draft  of  an  order  dismissing  the  bill,  with  a  statement  to 
the  clerk  that  it  was  an  agreed  order,  and  requested  that 
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he  present  the  same  to  Judge  Petit  and  have  it  entered. 
That  it  was  not  an  agreed  order  and  that  counsel  for  de- 
fendants had  no  knowledge  of  such  order  is  also  clearly 
established  by  the  evidence.  It  further  appears  that  the 
court  did  not  enter  the  order,  and  that  on  December  6  re- 
spondent moved  that  the  order  be  entered  and  the  bill  dis- 
missed, and  the  court  overruled  the  motion.  At  this  time 
the  officers  of  the  society  were  in  court  ready  to  testify  as 
to  the  payment  of  $500  to  respondent  on  December  4,  1907, 
as  they  subsequently  did  testify,  and  produced  vouchers, 
books  and  receipts  to  substantiate  their  testimony.  With 
respect  to  respondent's  conduct  with  reference  to  the  $500 
and  what  occurred  at  that  time  the  record  showed  the  fol- 
lowing : 

The  court :  "Well,  what  is  the  situation  now  with  ref- 
erence to  this  $500? 

Mr.  Czarnecki :  "May  I  ask  for  a  ruling  on  the  mo- 
tion? (Meaning  the  previous  motion  of  November  29,  to 
dismiss  the  bill.) 

The  court :   "No ;  not  at  this  time. 

Mr.  Czarnecki :  "Well,  I  will  renew  my  motion  to  dis- 
miss,— ^this  motion  to  dismiss  the  bill  of  complaint. 

The  court :   "Overruled  for  the  present. 

Mr.  Czarnecki:   "Exception. 

The  court:  "Now,  if  that  is  all  about  that  order,  what 
is  the  situation  with  reference  to  that  $500? 

Mr.  Czarnecki:  "Then  I  make  the  further  motion  to 
dismiss  that  order  made  March  21  of  this  year. 

The  court :  "Well,  I  will  reserve  the  ruling  on  that  till 
you  answer  my  inquiry 


Mr.  Czarnecki :   "Pardon  me- 


The  court :  "Where  is  that  $500  the  complainant  asked 
leave  to  pay  into  court  pursuant  to  this  order? 

Mr.  Czarnecki :   "I  don't  know." 

It  further  appears  from  the  evidence  that  shortly  there- 
after the  brothers  adjusted  the  matters  in  difference  be- 
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tween  them,  the  whole  claim  being  assigned  to  Vaclav,  and 
that  a  decree  for  the  full  amount  of  his  claim  was  rendered 
against  the  society,  but  owing  to  the  society  being  thrown 
into  the  hands  of  a  receiver  (as  the  evidence  tends  to  show 
through  information  obtained  from  respondent  if  not  by 
his  active  co-operation  in  the  proceedings  to  that  end)  the 
claimant  has  never  received  any  part  of  the  money  raised 
by  the  assessment  on  the  members  and  turned  over  to  re- 
spondent to  be  used  in  paying  the  rightful  claimant  under 
the  benefit  certificate.  As  we  understand  the  evidence  this 
money  is  still  in  the  possession  of  respondent. 

The  respondent  does  not  claim  that  he  has  re-paid  the 
money  either  to  the  rightful  claimants  or  to  the  society, 
but  attempts  to  excuse  his  action  in  the  premises  by  claim- 
ing that  he  was  authorized  by  an  officer  of  the  society  to 
retain  the  same  in  payment  of  his  attorney's  fees,  earned 
and  to  be  earned  from  the  society  in  connection  with  this 
and  other  matters.  In  corroboration  of  this  claim  he  intro- 
duced in  evidence  a  copy  of  a  purported  letter  from  him- 
self to  one  Zwierzyuski,  the  secretary  of  the  society,  dated 
March  19,  1908,  authorizing  respondent  to  retain  the  fund 
for  that  purpose,  the  letter  containing  the  further  statement 
that  it  is  understood  that  he  is  not  retaining  the  money  as 
any  part  of  the  Zygarlowski  voucher.  It  is  not  claimed  or 
shown  that  this  officer  had  any  authority  to  authorize  such 
an  appropriation  of  the  trust  fund,  and  Zwierzyuski  denied 
that  he  ever  received  the  original  of  which  the  letter  in- 
troduced purported  to  be  a  topy,  or  that  he  ever  authorized 
respondent  to  retain  any  part  of  that  fund  for  the  purpose 
of  paying  his  fees  as  attorney  for  the  society.  It  further 
appears  that  since  the  hearing  was  had  before  Judge  Petit 
the  respondent  produced,  and  was  ready  and  willing  to  pay 
over  to  the  receiver,  the  full  amount  of  the  $500  without 
making  any  claim  of  a  right  to  retain  a  part  of  the  same 
as  having  been  paid  to  him  on  account  of  his  services  ren- 
dered or  to  be  rendered  for  the  society.     It  is  undisputed 
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that  respondent  knew  that  the  money  so  placed  in  his  hands 
v/as  a  trust  fund  raised  and  given  to  him  for  a  particular 
purpose,  and  that  he  knew  that  the  officer  from  whom  he 
claimed  to  have  obtained  authority  to  retain  the  fund  and 
apply  it  on  his  claim  for  fees  had  no  authority  to  authorize 
such  a  misappropriation  of  that  fund.  Even  accepting  re- 
spondent's own  version  of  the  transaction,  it  constitutes  no 
defense  for  his  action  in  the  premises. 

Attorneys  at  law  are  officers  of  this  court.  (People  v. 
Chamberlain,  supra;  People  v.  Pay  son,  supra.)  As  such 
it  is  their  duty  to  aid  in  the  establishment  of  truth  and  the 
due  administration  of  justice.  (People  v.  Moutray,  166 
111.  630. )  When  a  license  is  granted  to  one  to  practice  law 
by  this  court  he  assumes  grave  responsibilities,  which  only 
those  worthy  of  trust  and  confidence  and  possessed  of  ab- 
solute fidelity  and  honesty  should  bear.  Confidences  are 
reposed  in  them;  interests  of  great  magnitude,  and  even 
the  life,  liberty  and  character  of  their  fellow-men,  are  en- 
trusted to  their  care.  (People  v.  Ford,  54  111.  520.)  A 
license  granted  by  this  court  to  practice  is  a  guaranty  that, 
so  far  as  this  court  is  advised,  the  person  holding  such 
license  is  a.  fit  and  proper  person  to  assume  the  responsi- 
bilities, to  enjoy  and  safe-keep  the  confidences  of  others, 
and  to  aid  and  assist  them  in  the  care  and  management  of 
their  legal  business  and  affairs.  (People  v.  Shirley,  214 
111.  142 ;  People  v.  Payson,  supra. )  In  maintaining  this  high 
standard  both  the  people  and.  the  courts  are  alike  inter- 
ested; (People  V.  Palmer,  61  111.  255;)  and  to  the  extent 
that  this  court  has  guaranteed  the  fitness  of  one  to  assume 
these  responsibilities,  it  possesses  the  inherent  power  to  re- 
call its  certificate  whenever  it  is  clearly  proven  that  the 
bearer  is  no  longer  worthy  of  being  entrusted  with  those 
trusts  and  confidences  the  license  indicates  he  was  worthy 
to  assume.  People  v.  Chamberlain,  supra;  Moutray  v. 
People,  162  111.  194;  People  v.  Payson,  supra. 
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We  have  decided  this  case  on  the  record  before  us,  and 
what  is  said  is  not  to  be  taken  as  determining  the  issues 
that  may  be  involved  in  other  cases  to  which  respondent 
was  a  party. 

After  carefully  considering  all  of  the  evidence  in  the 
case  submited  to  us  for  our  consideration,  we  are  of  the 
opinion  that  the  findings  of  the  commissioner  were  fully 
justified  by  the  evidence  and  that  the  rule  heretofore  en- 
tered disbarring  respondent  should  stand.  The  petition  to 
reconsider  the  previous  order  of  this  court  disbarring  re- 
spondent will  therefore  be  denied.  p^^.^.^^  ^^^.^^^ 


James  Ed.  Haggerty  et  aL  Appellees,  vs.  Lucy  L.  Hag- 
gerty.— (B.  W.  Kerr,  Appellant.) 

Opinion  filed  April  22y  ipi^ — Rehearing  denied  June  ii,  1913. 

1.  Judicial  sales — inadequacy  of  price,  coupled  with  circum- 
stances of  unfairness,  may  justify  setting  aside  a  sale.  While  in- 
adequacy of  price  is  not,  alone,  sufficient  to  justify  a  decree  setting 
aside  a  judicial  sale,  yet  where  the  inadequacy  of  price  is  estab- 
lished, circumstances  indicating  unfairness  in  the  purchaser  may 
authorize  such  decree. 

2.  Same — when  decree  setting  aside  sale  is  proper,  A  decree 
setting  aside  a  partition  sale  and  ordering  a  re-sale  under  a  proper 
guaranty  of  an  advance  in  the  bids  is  authorized,  where  it  is 
shown  that  the  only  bidder  was  one  of  the  persons  who  appraised 
the  land,  and  that  he  arranged  with  two  other  men  who  had  come 
to  the  sale  intending  to  bid  on  the  land,  that  they  would  enter  into 
a  partnership  in  purchasing  the  land  and  that  he  would  bid  it  in 
in  his  own  name  at  two-thirds  of  the  appraised  value. 

Appeal  from  the  Circuit  Court  of  Shelby  county;  the 
Hon.  A.  M.  Rose,  Judge,  presiding. 

Whitaker,  Ward  &  Pugh,  for  appellant. 

W11.UAM  H.  Ragan,  and  George  B.  Rhoads,  for  ap- 
pellees. 
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Mr.  Justice  Watson  delivered  the  opinion  of  the  court: 

James  Ed.  Haggerty  filed  a  bill  in  the  circuit  court  of 
Shelby  county,  to  the  November  term,  1913,  seeking  the 
partition  of  certain  land  between  himself  and  Lucy  L.  Hag- 
gerty, and  also  praying  for  other  relief  in  the  bill.  Such 
proceedings  were  had  in  the  cause  as  resulted  in  a  decree  of 
partition  being  entered  in  said  court,  and  upon  the  coming 
in  of  the  report  of  the  commissioners  appointed  to  make 
said  partition  a  decree  of  sale  was  entered  fixing  the  time, 
place  and  terms  of  sale,  and  the  master  in  chancery  of  said 
court  carried  out  the  directions  of  the  decree,  and  on  the 
19th  day  of  September,  19 14,  offered  the  property  for  sale. 
The  real  estate  was  appraised  by  the  commissioners  at  the 
value  of  $650$,  and  at  the  sale  the  appellant,  B.  W.  Kerr, 
bid  the  sum  of  $4337  for  the  land,  being  two-thirds  of  the 
appraised  value,  and  there  being  no  other  bids  the  land 
was  struck  off  and  sold  to  him  by  the  master  and  a  report 
of  the  sale  made  to  the  court. 

On  October  2,  19 14,  objections  were  filed  to  the  con- 
firmation of  the  report  of  sale  by  said  James  Ed.  Haggerty. 
In  the  objections  it  is  alleged  the  property  sold  at  the 
master's  sale  for  the  sum  of  $4337,  being  two-thirds  of  the 
appraised  value,  which  was  a  grossly  inadequate  sum,  the 
property  being  well  worth  $6500;  that  but  one  bid  was 
made  at  the  sale,  it  having  been  made  by  the  appellant,  who 
was  one  of  the  appraisers  appointed  to  value  the  property; 
that  there  were  a  number  of  persons  present  at  the  sale 
but  they  did  not  bid ;  that  some  conference  was  had  among 
the  proposed  bidders  in  connection  with  the  sale,  the  exact 
nature  of  which  is  to  the  objector  unknown;  that  said  con- 
ference depreciated  the  price  bid  at  said  sale  and  lessened 
the  number  of  bidders,  so  that  great  Iqss  was  suffered  by 
the  owners  of  the  land  by  reason  of  the  grossly  inadequate 
price  bid  at  the  sale ;  that  objector  caused  investigation  to 
be  made  and  was  informed  and  believed  five  or  six  persons 
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would  be  present  at  said  sale  and  bid  against  each  other, 
and  relying  upon  the  same  did  not  arrange  for  a  bid  to  be 
made  for  himself.  Objector  pledged  to  the  court  his  inter- 
est in  the  real  estate,  which  is  one-half  thereof,  to  guaran- 
tee upon  a  re-sale  an  increased  bid  of  $1000  over  and  above 
the  price  at  which  the  land  was  bid  in  at  the  master's  sale 
and  agreed  to  start  the  bidding  at  $5337,  and  to  secure  the 
same  tendered  a  bond  in  the  sum  of  $1000  in  that  behalf. 
The  objector  further  stated  the  appellant,  the  purchaser  at 
the  sale,  had  expended  some  money  for  interest  on  one- 
third  of  the  purchase  price,  and  set  forth  a  willingness  that 
the  actual  expenses  of  appellant  should  be  taxed  as  costs. 
The  objections  were  sworn  to.  Later,  Lucy  L.  Haggerty, 
upon  the  petition  of  herself  and  said  James  Ed.  Haggerty, 
joined  in  the  objections  filed  by  him,  and  presented  her 
consent  to  be  bondsman  for  said  James  Ed.  Haggerty  in 
the  matter  of  guaranteeing  an  increase  of  $1000  on  the  bid 
in  case  of  a  re-sale  being  ordered,  and  she  pledged  her  dis- 
tributive share  of  the  real  estate,  being  one-half  thereof,  to 
make  her  guaranty  effective.  A  bond  was  given  as  ten- 
dered. It  is  shown  by  the  proofs  that  James  Ed,  Haggerty 
resides  at  Sonyea,  New  York,  and  Lucy  L.  Haggerty  at 
Los  Angeles,  California. 

Notice  was  given  to  appellant  of  the  filing  of  the  ob- 
jections to  the  master's  sale  to  him  and  that  the  same  would 
be  taken  up  at  the  November  term,  1914,  of  the  court. 
At  the  November  term  amended  objections  were  filed  to 
the  master's  report  of  sale,  alleging,  in  addition  to  what  is 
above  set  forth,  that  the  objectors  have  learned  the  finan- 
cial condition  arising  by  reason  of  the  disturbed  condition 
in  the  business  world  in  connection  with  the  war  in  Europe 
caused  a  condition  in  the  money  market  in  Shelby  county 
at  the  time  of  the  sale  which  greatly  injured  and  harnpered 
prospective  bidders  in  obtaining  money ;  that  the  said  busi- 
ness condition  was  unexpected  and  unprecedented  and  was 
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a  surprise  to  objectors,  and  that  as  objectors  lived  a  Tong 
distance  from  Shelby  county  they  were  not  acquainted  with 
such  condition  and  were  unable  to  take  steps  to  protect 
themselves;  that  the  sale  was  held  on  the  19th  day  of  Sep- 
tember, 19 1 4,  and  was  advertised  therefor  for  five  weeks 
prior  thereto;  that  the  European  war  commenced  about 
August  I,  19 14,  and  objectors  were  not  advised  of  such 
condition  in  Shelby  county,  and  the  effect  thereof,  so  as  to 
protect  themselves. 

The  appellant  filed  an  answer  to  the  objections,  admit- 
ting the  purchase  by  him  of  the  land  at  the  sum  of  $4337 
and  denying  the  price  was  inadequate,  insisting  the  bid  was 
two-thirds  of  the  appraised  value ;  admitting  he  was  one  of 
the  appraisers,  and  that  in  bidding  at  the  sale  he  was  bid- 
ding for  himself.  Dr.  Bolt  and  Luther  Kessler;  that  the 
bidding  was  fair  and  open,  and  there  was  no  collusion  or 
secret  arrangement  whereby  to  lessen  activities  or  prevent 
others  from  bidding ;  denying  there  was  an  attempt  on  the 
part  of  himself  or  anyone  else,  so  far  as  he  knows,  to  pre- 
vent anyone  from  bidding;  denying  the  property  sold  for 
an  inadequate  price,  and  asserting  he  is  not  advised  as  to 
why  objectors  did  not  have  their  attorneys  or  other  person 
present  to  bid;  asserting  he  is  not  advised  as  to  what  was 
known  by  objectors  as  to  European  conditions  but  that  they 
were  duly  advised  as  to  the  date  of  the  sale ;  that  the  pur- 
chaser is  not  responsible  for  the  failure  of  bidders  to  ap- 
pear and  bid  at  the  sale. 

Thereupon  a  hearing  was  had  by  the  court,  and  it  was 
proven  that  appellant  was  present  on  the  day  of  the  sale 
of  the  land,  just  before  the  sale,  and  while  there  Dr.  Bolt 
and  Luther  Kessler,  both  of  Herrick,  Illinois,  came  to  the 
court  house  for  the  purpose  of  bidding  on  this  land.  It 
was  shown  by  the  testimony  of  Dr.  Bolt  that  before  going 
to  Shelbyville  to  this  sale  he  made  efforts  at  the  bank  in 
his  home  town  to  get  money  for  use  at  this  sale  but  the 
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banker  notified  him  they  had  no  surplus  at  that  time.  The 
witness  and  Kessler  then  went  to  Pana,  where  arrangements 
were  made  to  get  the  money  if  they  should  make  the  pur- 
chase of  the  land.  They  then  went  by  automobile  from  Pana 
to  Shelbyville  to  attend  the  sale,  and  when  they  arrived  at 
the  court  house  they  found  appellant  there.  It  was  the  in- 
tention of  the  witness  and  Kessler  to  bid  together,  and  they 
agreed  they  would  bid  but  two-thirds  of  the  appraised  value 
of  the  land.  At  the  time  they  arrived  at  the  court  house 
in  Shelbyville  they  had  had  no  talk  with  appellant  but  they 
there  talked  to  him.  The  conversation  related  to  forming 
a  partnership  in  the  purchase  of  this  land,  and  it  was  agreed 
among  them,  finally,  and  just  before  the  sale  began,  they 
would  all  go  together  in  the  purchase  of  the  land,  and  it 
was  agreed  they  would  bid  only  two-thirds  of  the  appraised 
value  thereof.  It  was  agreed  appellant  should  do  the  bid- 
ding for  all.  The  witness  states  the  sale  was  then  called 
and  the  appellant  made  the  only  bid,  offering  for  the  land 
two-thirds  of  its  appraised  value,  and  the  same  was,  when 
no  other  bids  were  made,  struck  off  and  sold  to  appellant 
in  his  own  name.  Solicitors  for  the  objectors  came  and 
asked  the  witness  and  the  other  parties  to  the  partnership 
if  an  agreement  had  been  entered  into  or  a  combination 
made,  and  were  told  nothing  of  that  kind  had  occurred. 
Kessler  also  was  called  as  a  witness,  and  his  statements  cor- 
respond with  those  of  Dr.  Bolt.  Appellant  was  also  called 
as  a  witness,  and  testified  he  was  one  of  the  appraisers  who 
were  appointed  by  the  court,  and  confirmed  the  testimony 
of  Dr.  Bolt  and  Kessler  as  to  what  occurred  just  prior  to 
the  sale  relative  to  the  formation  of  the  partnership  and 
said  he  bought  the  land  for  all  three.  Frank  Fogle  was 
also  sworn  as  a  witness,  and  testified  the  land  in  question 
was  worth  $7000,  and  said  if  he  had  known  of  the  sale 
he  would  have  bid  that  sum  but  was  not  sure  he  could  com- 
ply with  the  terms  of  the  sale  as  to  the  deferred  payments. 
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Some  evidence  was  introduced  to  show  the  effect  of  the 
European  war  and  consequent  results  all  over  the  country 
and  upon  the  conditions  in  Shelby  county.  The  two  ap- 
praisers, beside  appellant,  who  appraised  the  land  testified 
they  regarded  the  value  placed  by  them  upon  the  land  of 
$6505  as  the  fair  cash  market  value  of  the  same. 

Upon  the  conclusion  of  the  testimony  the  chancellor 
entered  a  decree  sustaining  the  objections  to  the  report  of 
sale,  set  aside  the  sale,  ordered  a  re-sale  of  the  property, 
and  directed  the  money  paid  by  the  purchaser  to  be  paid 
back  to  him,  together  with  interest  thereon  and  $25  ex- 
pense incurred  by  the  purchaser.  To  the  rendition  of  the 
decree  appellant  excepted  and  prayed  and  perfected  this  ap- 
peal, thus  bringing  the  matter  here  for  review. 

That  the  bid  of  the  appellant  for  the  land  in  question 
is  an  inadequate  one  is  to  our  minds  quite  clear.  The  value 
of  the  land  was  fixed  by  the  three  appraisers,  one  of  whom 
was  appellant,  at  $6505,  while  the  bid  of  appellant  was  for 
the  sum  of  $4337,  being  $2168  less  than  the  amount  of  the 
appraisial  and  at  least  that  much  less  than  its  fair  cash  value 
as  shown  by  the  proof  introduced  on  the  hearing.  Inade- 
quacy of  price  is  not,  alone,  sufficient  to  justify  the  set- 
ting aside  of  a  judicial  sale,  but  where  inadequacy  of  price 
is  once  established,  circumstances  indicating  unfairness  in 
the  purchaser  will  justify  a  decree  setting  aside  the  sale. 
(Miller  v.  McAlister,  197  111.  '^2;  Mansfield  v.  Wallace, 
217  id.  610.)  The  fact  testified  to  by  all  the  witnesses 
who  were  heard  on  the  point,  that  appellant  went  to  the 
place  of  the  sale  and  there  met  the  other  men  who  had  come 
there  for  the  sole  purpose  of  bidding  on  the  land  and  there 
agreed  with  them  to  enter  into  a  partnership  with  them  as 
to  the  purchase  of  the  land  in  his  own  name  and  for  an 
agreed  price,  was  such  a  circumstance  as  justified  the  court 
in  setting  aside  the  sale.  Such  acts  clearly  tended  to  limit 
the  number  of  bidders  at  the  sale  as  well  as  the  amount  to 
be  bid. 
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The  action  of  the  chancellor  in  refusing  approval  of  the 
report  of  sale  and  ordering  a  re-sale  was  in  accord  with 
the  law  and  the  facts,  and  the  decree  is  therefore  affirmed. 

Decree  affirmed. 


James  H.  Wallace  et  al.  Appellees,  vs.  The  Modern 
Woodmen  of  America  et  al.  Appellants. 

Opinion  Hied  April  22,  IQ15 — Rehearing  denied  June  17,  1915. 

AppEAirS  AND  ERRORS — power  of  the  Supreme  Court  to  dismiss 
action  when  dismissing  appeal.  If,  pending  appeal  to  the  Supreme 
Court  from  a  judgment  of  the  Appellate  Court  affirming  a  decree 
enjoining  the  enforcement  of  a  by-law  of  a  benefit  society,  it  is 
shown  that  the  by-law  has  been  repealed  and  that  the  time  for 
taking  a  referendum  vote  to  restore  the  by-law  has  passed,  the 
Supreme  Court  may,  on  dismissing  the  appeal,  dismiss  the  action. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Sangamon  county;  the  Hon.  Robert  B.  Shirley,  Judge, 
presiding. 

Truman  Plantz,  George  W.  Miller,  Nelson  C. 
Pratt,  Charles  J.  Scofield,  Sidney  S.  Breese,  and 
NoRTHCOTT  &  Orr,  for  appellants. 

E.  S.  Smith,  for  appellees. 

Per  Curiam:  The  Modern  Woodmen  of  America  is 
a  fraternal  insurance  company  incorporated  under  the  laws 
of  Illinois.  Its  supreme  legislative  body  is  the  head  camp, 
composed  of  the  officers  of  the  society  and  of  delegates 
elected  by  State  camps.  In  191 1  the  head  camp  met  at 
Buffalo,  New  York,  and  adjourned  to  meet  in  Chicago  in 
January,  19 12.    At  the  adjourned  meeting  in  Chicago  the 
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society  adopted  a  by-law  (section  37)  which  greatly  in- 
creased the  rates  of  assessments  of  members  and  required 
the  payment  of  one  assessment  each  month.  The  new  by- 
law, was  to  go  into  effect  January  i,  1913.  The  bill  in  this 
case  was  filed  by  appellees,  on  behalf  of  themselves  and  all 
others  similarly  situated  who  might  wish  to  join  therein,  to 
enjoin  the  society  and  its  officers  from  enforcing  the  by- 
law, (section  37,)  on  the  ground,  among  others,  that  the 
by-law  changed  the  plan  of  the  society,  and  that  the  rates 
fixed  were  unnecessary,  oppressive  and  unreasonable,  and 
if  enforced  would  destroy  the  contract  rights  of  complain- 
ants and  other  members  of  the  society.  This  was  denied 
by  the  answer.  A  hearing  was  had  in  the  circuit  court  of 
Sangamon  county  and  a  decree  entered  finding  the  by-law 
increasing  the  rates  was  unnecessary  and  unreasonable  and 
an  unreasonable  burden  upon  the  members  and  was  null 
and  void.  Defendants  prosecuted  an  appeal  to  the  Appel- 
late Court  for  the  Third  District.  The  cause  was  submit- 
ted to  and  taken  under  advisement  by  the  Appellate  Court 
May  6,  19 13,  and  a  judgment  was  entered  by  that  court 
July  2,  19 1 4,  affirming  the  decree  of  the  circuit  court.  The 
Appellate  Court  granted  a  certificate  of  importance  and  an 
appeal  to  this  court. 

The  head  camp  of  the  Modern  Woodmen  of  America 
met  in  regular  session  at  Toledo,  Ohio,  June  16,  1914,  and 
continued  in  session  to  June  20,  1914,  when  it  adjourned. 
It  will  be  observed  that  meeting  was  held  after  the  case 
had  been  submitted  to  the  Appellate  Court  and  a  short  time 
before  the  judgment  of  that  court  was  entered.  A  motion 
was  made  by  appellees  to  dismiss  the  appeal,  for  the  reason 
that  the  by-law,  (section  37,)  to  enjoin  the  enforcement 
of  which  the  bill  was  filed,  had  been  repealed  by  the  su- 
preme law-making  power  of  the  society  at  the  meeting  of 
the  head  camp  in  19 14  and  a  by-law  adopted  re-enacting 
the  rates  as  they  were  in  the  by-law  repealed  in  1912,  which 
are  the  rates  contended  for  by  appellees.     The  motion  to 
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dismiss  the  appeal  was  resisted  on  the  ground  that  by  an 
amendment  in  1912  to  the  Fraternal  Insurance  act  of  1893 
it  was  provided  that  the  laws  fixing,  making,  changing  or 
raising  the  schedule  of  rates  adopted  by  the  supreme  gov- 
erning body  subsequent  to  January  i,  1912,  of  a  beneficiary 
society  having  a  membership  of  75,000  or  more,  might  be 
repealed  in  the  following  manner :  Upon  a  petition  of  local 
or  subordinate  bodies  representing  ten  per  cent  of  the  mem- 
bership of  the  society,  within  eight  months  of  the  adoption 
of  the  by-law,  or  by  act  of  the  board  of  directors  or  other 
managing  body  of  the  society,  the  question  of  the  repeal  of 
the  by-law  shall  be  submitted  to  a  vote  of  the  members  of 
the  society,  and  if  a  majority  of  all  the  members  of  the 
society  vote  for  the  repeal  of  the  by-law  it  shall  be  consid- 
ered as  repealed  and  of  no  effect.  The  amendment  fur- 
ther provided  that  the  manner  and  time  of  submitting  such 
proposition  to  a  vote  should  be  determined  by  the  manag- 
ing body  of  the  society,  subject  to  the  approval  and  direc- 
tion of  a  board  consisting  of  the  Insurance  Superintendent, 
Superintendent  of  Public  Instruction  and  the  State  Treas- 
urer of  the  State  of  Illinois.  It  was  insisted  in  opposition 
to  the  motion  to  dismiss,  that  the  eight  months  allowed 
for  the  calling  of  an  election  to  submit  the  question  of  the 
repeal  of  the  by-law  to  a  vote  of  the  members  of  the  so- 
ciety had  riot  elapsed  since  the  adoption  by  the  head  camp 
of  the  law  repealing  section  37  and  restoring  the  former 
rates,  and  it  could  not  then  be  known  whether  an  election 
might  be  called  to  vote  on  the  repeal  of  the  by-law  adopted 
in  June,  19 14,  repealing  section  37.  It  was  claimed  that  if 
such  an  election  should  be  held  and  the  vote  should  be  for 
the  repeal  of.  the  1914  by-law  then  section  37  would  be  in 
force,  and  by  the  dismissal  of  the  appeal,  in  that  event,  the 
judgment  of  the  Appellate  Court  would  be  final  and  appel- 
lants would  be  denied  the  right  to  be  heard  in  this  court. 
In  reply  it  was  shown  by  appellees  that  in  the  fall  of  19 12 
preparations  were  being  made  to  submit  the  question  of 
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the  repeal  of  section  37  to  a  vote,  and  while  the  Insurance 
Superintendent,  Superintendent  of  Public  Instruction  and 
State  Treasurer  had  the  matter  under  consideration,  a  bill 
was  filed  in  the  superior  court  of  Cook  county  by  one  Jones 
against  the  Modern  Woodmen  of  America  and  its  officers, 
setting  up  that  preparations  were  being  made  to  hold  an 
election,  and  alleging  that  the  act  of  19 12  amending  sec- 
tion 10  of  the  Fraternal  Insurance  act  of  1893  was  un- 
constitutional and  void,  and  prayed  that  it  be  so  declared 
and  the  holding  of  the  proposed  election  be  enjoined.  The 
Modern  Woodmen  of  America  entered  its  appearance  to 
that  suit  by  its  general  attorney,  who,  it  is  said  in  the  affi- 
davit of  one  of  the  appellees  filed  in  support  of  the  motion 
to  dismiss  the  appeal,  confessed  the  act  was  unconstitu- 
tional and  expressed  the  opinion  that  the  injunction  should 
be  granted.  A  temporary  injunction  was  granted  in  ac- 
cordance with  the  prayer  of  the  bill  and  defendants  were 
enjoined  from  submitting  the  by-law  (section  37)  to  avote 
until  the  further  order  of  the  court,  and  that  injunction  is 
still  in  full  force  and  effect. 

The  time  having  expired  for  submitting  to  a  vote  of 
the  members  of  the  order  the  question  of  the  repeal  of  the 
by-law  repeafing  section  37  and  re-enacting  the  by-law  as 
it  existed  prior  to  19 12,  and  it  having  been  shown  to  the 
court,  upon  a  renewal  of  the  motion  to  dismiss,  that  no 
vote  has  been  taken  or  ordered  upon  that  question,  the  sub- 
ject matter  of  the  litigation  no  longer  exists. 

The  appeal  will  be  dismissed,  the  order  of  dismissal  to 
carry  with  it  the  dismissal  of  the  action,  leaving  without 
adjudication  the  questions  raised  in  and  determined  by  the 
trial  court.  Apped  dismissed. 
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VViixiAM  GiLLMAN,  Appellee,  vs.  The  Chicago  Rail- 
ways Company,  Appellant. 

Opinion  filed  April  22,  1^15 — Rehearing  denied  June  11,  191 5. 

1.  Pleading — section  40  of  the  Municipal  Court  act  construed. 
The  provision  of  section  40  of  the  Municipal  Court  act  that  the 
statement  of  a  claim  in  an  action  of  the  fourth  class  need  not  "set 
forth  the  cause  of  action  with  the  particularity  required  in  a  dec- 
laration at  common  law,"  does  away  with  all  objections  to  the 
statement  of  claim  which  might  be  made  to  a  declaration  by  spe- 
cial demurrer  and  recognizes  only  objections  going  to  the  merits 
of  the  case. 

2.  Same — statement  of  claim  in  fourth-class  case  must  show  a 
legal  liability  of  defendant  to  plaintiff.  The  statement  of  claim  in 
a  fourth-class  case  in  the  municipal  court  of  Chicago  must  show 
9  legal  liability  of  the  defendant  to  the  plaintiff,  and  if  the  action 
is  based  upon  a  tort  the  statement  must  show  not  only  damage  to 
the  plaintiff  but  also  a  breach  of  a  legal  duty  by  the  defendant, 
otherwise  the  statement  is,  in  legal  effect,  no  statement  at  all. 
(Bdgerton  v.  Chicago,  Rock  Island  and  Pacific  Railway  Co.  240 
IlL  311,  explained.) 

3.  Same — when  failure  to  move  for  more  specific  statement  of 
claim  is  not  a  waiver.  The  failure  of  the  defendant  in  a  fourth- 
class  case  in  the  municipal  court  of  Chicago,  based  upon  a  tort,  to 
move  for  a  more  specific  statement  of  claim  is  not  a  waiver  if  the 
statement  is  so  defective  that  it  shows  no  breach  by  the  defend- 
ant of  any  legal  duty  to  the  plaintiff. 

4.  Negligence — what  necessary  to  constitute  a  tort.  To  con- 
stitute a  tort  there  must  be  an  invasion  of  a  legal  right  of  the 
plaintiff, — the  violation  of  a  legal  duty  by  the  defendant, — as  dam- 
ages suffered  without  an  invasion  of  a  legal  right  or  the  violation 
of  a  legal  duty  are  damages  without  injury. 

5.  Courts — municipal  court  of  Chicago  is  a  court  of  record. 
The  municipal  court  of  Chicago  is  a  court  of  record  and  its  judg- 
ments must  be  sustained  by  the  record  according  to  the  ordinary 
practice  of  common  law  courts,  except  where  such  practice  has 
been  changed  by  law. 

Farmer,  C.  J.,  and  Carter  and  Craig,  JJ.,  dissenting. 

Appeal  from  the  Branch  "B"  Appellate  Court  for  the 
First  District; — heard  in  that  court  on  writ  of  error  to  the 
Municipal  Court  of  Chicago;  the  Hon.  Joseph  P.  Rae- 
FERTY,  Judge,  presiding. 

268  -  20 
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John  W.  Wai^sh,  and  Frank  L.  Kriete,  (W.  W. 
GuRLEY,  and  J.  R.  Guii,UAMS,  of  counsel,)  for  appellant. 

E.  W.  Adkinson,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  Appellate  Court  affirmed  a  judgment  for  $500  re- 
covered by  William  Gillman  against  the  Chicago  Railways 
Company  in  the  municipal  court  of  Chicago  and  granted 
an  appeal  to  this  court,  having  certified  that  the  cause  in- 
volves questions  of  law  of  such  importance  that  it  should 
be  passed  upon  by  the  Supreme  Court. 

The  case  was  one  of  the  fourth  class,  being  a  civil  ac- 
tion for  the  recovery  of  money,  only,  in  which  the  amount 
claimed  by  the  plaintiff  did  not  exceed  $1000.  The  record 
consists  of  a  prcecipe,  summons  and  return  thereof,  state- 
ment of  the  plaintiff's  claim,  affidavit  of  a  meritorious  de- 
fense, and  an  order  showing  a  trial  by  the  court  without 
a  jury,  a  finding  of  guilty,  assessment  of  damages  and 
judgment.  The  question  argued  is  the  sufficiency  of  the 
statement  of  claim  to  sustain  the  judgment. 

The  statement  is  as  follows:  "Plaintiff's  claim  is  for 
damages  caused  by  a  door  in  one  of  defendant's  street  cars 
violently  striking  the  car  bumper  and  breaking  the  glass  in 
the  door  and  showering  broken  glass  on  plaintiff,  cutting 
the  blood  vessel  and  nerve  in  the  back  of  plaintiff's  right 
hand,  causing  pain  and  suffering  and  loss  of  two  weeks' 
time  and  permanently  injuring  plaintiff's  hand,  to  plain- 
tiff's damage  of  $1000." 

The  affidavit  of  merits  states  that  the  nature  of  the  de- 
fense is  as  follows:  "That  the  injuries  complained  of  in 
plaintiff's  statement  of  claim  occurred  through  no  fault  of 
defendant,  reserving  the  right  to  object  to  any  insufficiency 
in  plaintiff's  statement  of  claim  and  any  insufficiency  of 
plaintiff's  evidence  to  establish  defendant's  liability." 

Section  3  of  the  Municipal  Court  act  provides  in  regard 
to  cases  of  the  fourth  class,  that  "the  issues  shall  be  deter- 
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mined  without  other  forms  of  written  pleadings  than  those 
hereinafter  expressly  prescribed  or  provided  for."  Sec- 
tion 40  thereinafter  expressly  prescribes  and  provides  for 
the  form  of  written  pleadings  in  fourth-class  cases,  except 
certain  cases  not  material  in  this  instance,  by  requiring 
every  such  case  to  be  commenced  by  the  filing  of  a  precipe 
and  "a  statement  of  the  plaintiff's  claim,  which  statement, 
if  the  suit  be  upon  a  contract,  express  or  implied,  shall  con- 
sist of  a  statement  of  the  account  or  of  the  nature  of  the 
demand,  or,  if  the  suit  be  for  a  tort,  it  shall  consist  of  a 
brief  statement  of  the  nature  of  the  tort  and  such  further 
information  as  will  reasonably  inform  the  defendant  of  the 
nature  of  the  case  he  is  called  upon  to  defend,  but  nothing 
herein  contained  shall  be  construed  to  require  the  statement 
of  claim  in  any  action  for  a  tort  to  set  forth  the  cause  of 
action  with  the  particularity  required  in  a  declaration  at 
common  law." 

The  appellee  concedes, — as,  indeed,  he  must  under  sec- 
tion 40  of  the  statute, — that  the  filing  of  a  statement  of 
claim  was  necessary  to  the  commencement  of  the  suit.  If 
the  record  showed  no  statement  of  claim  filed  but  only  a 
precipe,  with  a  summons  and  a  return  of  service,  and  a 
defaidt  had  been  taken  and  judgment  rendered  against  the 
defendant,  probably  no  one  would  insist  that  such  a  judg- 
ment should  not  be  reversed.  The  defendant  would  not 
be  bound  to  answer  in  such  case  where  no  claim  had  been 
made  against  him  and  could  not  be  in  default.  He  is  no 
more  bound  to  answer  a  claim  which  does  not  show  any 
liability  against  him.  In  this  case  the  plaintiff's  statement 
makes  no  pretense  of  being  based  on  a  contract,  and  in 
the  argument  his  counsel  states  thiat  this  is  a  case  of  tort. 
In  such  case  the  statute  requires  a  statement  of  the  nature 
of  the  tort  and  such  information  as  will  reasonably  inform 
the  defendant  of  the  nature  of  the  case  he  is  called  upon 
to  defend.  If  such  a  statement  has  not  been  filed,  clearly 
the  plaintiff  is  not  entitled  to  have  the  court  render  a  judg- 
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ment  in  his  favor.  The  municipal  court  is  expressly  de- 
clared to  be  a  court  of  record,  and  its  judgments  must  be 
sustained  by  its  record  according  to  the  ordinary  practice 
of  common  law  courts,  except  where  such  practice  has  been 
changed  by  law.  The  practice  has  been  changed  so  that  in 
the  class  of  cases  now  under  consideration  no  declaration 
is  required  but  only  a  statement  of  claim. 

It  is  argued  for  the  appellee  that  nothing  is  required  of 
the  plaintiff  but  a  brief  statement  of  the  nature  of  the  tort, 
and  that  there  is  no  requirement  to  state  facts  showing  a 
cause  of  action.  It  is  difficult  to  conceive  how  it  is  pos- 
sible to  show  a  tort  done  to  the  plaintiff  without  disclosing 
a  cause  of  action.  Section  40  requires  a  brief  statement  of 
the  nature  of  the  tort,  etc.,  and  continues,  "but  nothing 
herein  contained  shall  be  construed  to  require  the  statement 
of  claim  in  any  action  for  a  tort  to  set  forth  the  cause  of 
action  with  the  particularity  required  in  a  declaration  at 
common  law."  This  proviso  proceeds  on  the  theory  that 
the  statement  of  claim  must  show  a  cause  of  action.  If 
not,  it  is  useless.  If  by  the  preceding  part  of  the  section 
it  was  not  required  to  state  a  cause  of  action  it  was  un- 
necessary to  say  that  the  cause  of  action  need  not  be  stated 
with  the  particularity  required  at  common  law.  If  it  was 
intended  that  the  statement  of  claim  need  not  set  forth  the 
cause  of  action  at  all,  it  was  worse  than  useless  to  add  the 
words,  "with  the  particularity  required  at  common  law," 
for  those  words  carry  the  implication  that  the  cause  of 
action  must  be  set  forth  but  not  with  that  degree  of  par- 
ticularity. The  effect  of  this  language  is  to  do  away  with 
all  objections  to  the  statement  of  claim  which  might  be 
made  to  a  declaration  by  special  demurrer  and  to  recognize 
only  objections  going  to  the  merits  of  the  case. 

It  is  not  contended  that  plaintiff's  statement  of  claim 
states  a  cause  of  action  in  favor  of  the  plaintiff  against  the 
defendant.  Manifestly  it  does  not.  It  shows  no  relation 
of  carrier  and  passenger,  of  master  and  servant,  or  of  any 
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kind;  no  duty  owed  by  the  defendant  to  the  plaintiff;  no 
negligence  or  wrongful  act  of  the  defendant,  and  no  dam- 
age to  the  plaintiff  as  the  result  of  any  act  or  neglect  of 
the  defendant.  It  does  not  show  the  nature  of  the  tort 
complained  of.  Counsel  says  that  "a  tort  is  a  private 
wrong  or  injury  and  in  the  case  at  bar  the  injury  was  fully 
stated."  In  this  statement  counsel  falls  into  the  error  of 
using  the  word  "injury"  in  two  different  senses.  This 
word  is  frequently  used  indiscriminately  to  indicate  the  in- 
vasion of  a  right  and  the  damages  resulting  from  such  in- 
vasion. "Injury"  means  detriment,  hurt,  harm  or  damage, 
and  in  this  sense  the  statement  of  claim  may  be  said  to  set 
forth  the  nature  of  the  plaintiff's  injury.  His  hand  was 
cut  and  permanently  injured  and  he  suffered  pain  and  loss 
of  time.  When  it  is  said  that  a  tort  is  a  private  injury 
a  legal  injury  is  meant  which  involves  more  than  damages. 
A  legal  injury  is  an  actionable  wrong,:^ — a  wrongful  act  re- 
sulting in  damages.  There  may  be  damages  without  in- 
jury. To  constitute  a  tort  there  must  be  the  invasion  of 
a  legal  right  of  the  plaintiff, — the  violation  of  a  legal  duty 
of  the  defendant.  Damages  suffered  without  the  invasion 
of  a  legal  right  or  the  violation  of  a  legal  duty  are  dam- 
ages w^ithout  injury.  To  state  the  nature  of  the  tort,  there- 
fore, it  is  essential  to  show  a  violation  of  a  legal  duty  by 
the  defendant.  The  plaintiff's  statement  does  not  do  this. 
It  shows  damages  occasioned  by  the  happening  of  an  event 
for  which  it  is  not  shown  that  the  defendant  was  in  any 
way  responsible  and  which  it  is  not  shown  that  it  was  its 
duty  to  prevent.  Damages  are  shown  but  not  a  breach  of 
a  legal  duty,  and  therefore  not  the  nature  of  the  tort. 
The  finding  of  the  court  is  that  the  defendant  is  guilty  as 
charged  in  plaintiff's  statement  of  claim,  but  the  statement 
charges  it  with  no  wrong  and  the  court  finds  none.  The 
statute  requires  a  statement  showing  the  nature  of  the  tort, 
and  it  was  error  to  render  judgment  without  it. 
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The  appellee  cites  and  relies  upon  Edgerton  v.  Chicago, 
Rock  Island  and  Pacific  Railway  Co.  240  111.  311,  in  which 
we  said  that  actions  of  the  fourth  class  under  the  Munici- 
pal Court  act  are  brought  without  forms  of  written  plead- 
ing, and  therefore  the  same  rule  governs  as  controls  the 
form  of  actions  before  justices  of  the  peace,  citing  section  3 
of  the  act.  While  the  statement  was  made  that  such  ac- 
tions are  brought  without  forms  of  written  pleadings,  there 
was  a  statement  of  claim  in  that  case,  and  it  was  held  that 
though  such  statement  was  made  in  form  as  if  the  action 
were  on  contract,  the  judgment  might  be  upheld  as  an  ac- 
tion of  tort  in  so  far  as  the  form  of  action  was  concerned. 
The  facts  alleged  and  proved  justified  the  holding  in  that 
case  and  it  was  not  necessary  to  refer  to  the  provisions  of 
section  40.  It  was  not  intended  to  annul  the  provisions  of 
that  section,  and  in  the  later  case  of  Walter  Cabinet  Co.  v. 
Russell,  250  111.  416,  we  held  that  the  issue  is  made  in  the 
municipal  court  by  the  statement  of  claim,  that  the  evi- 
dence must  be  limited  by  that  statement,  and  that  the  is- 
sue cannot  be  enlarged  by  affidavits  or  oral  claims.  Ex- 
cept as  provided  in  section  48,  which  has  no  application  to 
cases  of  the  fourth  class  of  this  kind,  a  statement  of  claim 
is  necessary  to  the  commencement  of  a  case  of  the  fourth 
class  in  the  municipal  court  and  as  the  basis  of  the  judg- 
ment in  such  case,  and  such  statement  must  show  a  legal 
liability  of  the  defendant  to  the  plaintiff. 

The  statement  of  claim  was  not  waived  by  the  failure 
of  the  defendant  to  move  for  a  more  specific  statement 
The  statement  stands  for  a  declaration  in  common  law  ac- 
tions. It  is  essential  to  sustain  the  judgment.  The  rule 
is  well  settled  that  if  a  declaration  is  so  defective  that  it 
will  not  sustain  a  judgment  the  insufficiency  may  be  availed 
of  on  a  writ  of  error  even  after  a  demurrer  overruled  and 
a  plea  to  the  merits.  Chicago,  Rock  Island  and  Pacific 
Railway  Co.  v.  People,  217  111.  164;    Chicago  and  Alton 
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Railroad  Co.  v.  Clausen,  173  id.  icx);   Chicago  and  East- 
ern Illinois  Railroad  Co.  v.  Mines,  132  id.  161. 

•  The  judgments  of  the  Appellate  Court  and  of  the  mu- 
nicipal court  of  Chicago  will  be  reversed  and  the  cause 
will  be  remanded  to  the  municipal  court. 

Reversed  and  remanded. 

Mr.  Justice  Craig,  dissenting: 

The  purpose  of  the  statement  of  claim  required  by  sec- 
tion 40  of  the  Municipal  Court  act  is  to  inform  the  de- 
fendant of  the  nature  of  the  claim  or  suit  that  he  is  called 
upon  to  defend.    The  defendant  made  no  objection  to  the 
statement  of  claim  as  filed,  and  such  averments  as  would 
make  the  statement  show  a  cause  of  action, — ^that  the  de- 
fendant was  a  carrier  of  passengers,  that  plaintiff  was  a 
passenger  for  hire,  and  that  plaintiff  was  in  the  exercise  of 
due  care  and  was  injured  by  the  negligence  of  the  defend- 
ant, etc., — add  nothing  that  would  inform  the  defendant  of 
the  nature  of  the  case.    The  only  possible  reason  for  in- 
serting such  formal  allegations  would  be  to  conform  to  the 
common  law  rule  that  a  declaration  must  state  a  cause  of 
action.    The  defendant,  if  not  sufficiently  informed  of  the 
statement  of  claim,  had  the  right  to  demand  a  more  specific 
statement,  but  instead  of  that  it  filed  an  affidavit  of  merits, 
in  which  it  reserved  the  right  to  object  to  any  insufficiency 
of  plaintiff's  claim,  went  to  trial  and  had  a  fair  trial  on 
the  merits,  and,  having  been  unsuccessful  in  the  trial,  now 
asks  that  the  judgment  be  reversed  because  the  statement 
of  claim  did  not  set  out  a  complete  cause  of  action.    This 
method  of  procedure  is  clearly  contrary  to  the  act  when 
its  various  provisions  are  all  considered,  and  the  appellant 
cannot  raise  the  question  of  the  sufficiency  of  the  statement 
of  claim  for  the  first  time  on  writ  of  error. 

In  addition  to  the  quotation  from  section  40  in  the 
above  opinion  there  is  the  following  provision  immediately 
following  the  part  quoted:     "In  cases  of  the  fourth  class 
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mentioned  in  said  section  2  of  this  act,  the  municipal  court 
may  adopt  such  rules  and  regulations  as  it  may  deem  nec- 
essary to  enable  the  parties,  in  advance  of  trial,  to  ascer- 
tain the  nature  of  the  plaintiff's  claim  or  claims,  or  of  the 
defendant's  defense  or  defenses."    Section  19  provides,  as 
does  section  3,  that  in  cases  of  the  fourth  class  mentioned 
in  section  2  of  the  act  the  issues  shall  be  determined  with- 
out other  forms  or  written  pleadings  than  those  therein- 
after expressly  prescribed  or  provided  for.     Section  52  of 
the  act  provides :    "If  the  method  of  procedure  in  any  case 
within  the  jurisdiction  of  the  municipal  court  is  not  suf- 
ficiently prescribed  by  this  act,  or  by  any  rule  of  court 
adopted  in  pursuance  hereof,  the  court  may  make  such  pro- 
vision for  the  conducting  and  disposing  of  the  same  as  may 
appear  to  the  court  proper  for  the  just  determination  of 
the  rights  of  the  parties."    Section  23  provides  the  manner 
in  which  judgments  in  cases  of  the  fourth  class  may  be 
reviewed  by  writ  of  error.     The  sixth  paragraph  of  that 
section  provides  that  it  shall  be  the  duty  of  the  judge  by 
whom  such  final  order  or  judgment  is  entered,  to  sign  and 
place  on  file  in  the  case,  if  so  requested  by  either  of  the 
parties  to  the  suit,  a  correct  statement,  to  be  prepared  by 
the  party  requesting  the  signing  of  the  same,  of  the  facts 
appearing  upon  the  trial  thereof,  and  also  questions  of  law 
involved  in  such  case  and  the  decisions  of  the  court  upon 
such  questions  of  law,  or,  if  such  party  shall  so  elect,  a 
correct  stenographic  report  of  the  proceedings  of  the  trial 
and  a  correct  statement  of  such  other  proceedings  in  the 
case  as  such  party  may  desire  to  have  reviewed  by  the  Su- 
preme Court  or  Appellate  Court.     The  seventh  paragraph 
of  said  section  23  provides  that  "no  order  or  judgment  so 
sought  to  be  reviewed  shall  be  reversed  unless  the  Supreme 
or  Appellate  Court,  as  the  case  may  be,  shall  be  satisfied 
from  said  statement  or  stenographic  report,  or  reports, 
signed  by  said  judge,  that  such  order  or  judgment  is  con- 
trary to  the  law  and  the  evidence,  or  that  such  order  or 
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judgment  resulted  from  substantial  errors  of  said  munici- 
pal court  directly  affecting  the  matters  at  issue  between  the 
parties,  in  which  last  mentioned  case  the  Supreme  Court 
or  Appellate  Court,  as  the  case  may  be,  may  enter  such 
order  or  judgment  as,  in  its  opinion,  the  municipal  court 
ought  to  have  entered,  or  it  may  reverse  the  said  order  or 
judgment  and  remand  the  case  to  the  municipal  court  for 
further  proceedings."  The  eighth  paragraph  of  section  23 
provides  that  "no  assignment  of  error  in  the  Supreme 
Court  or  in  the  Appellate  Court  in  any  such  case  shall  be 
allowed  which  shall  call  in  question  the  decision  of  such 
municipal  court  in  respect  to  any  matter  pertaining  to  the 
practice  in  such  court,  nor  shall  any  exceptions  to  the  rul- 
ings and  decisions  of  the  municipal  court  upon  the  trial, 
which  appear  to  have  been  made  against  the  objection  of 
the  party  complaining  thereof,  be*  necessary  to  the  right  of 
either  party  to  a  review  of  such  rulings  and  decisions  in 
the  Supreme  Court  or  Appellate  Court  upon  their  merits, 
but  it  shall  be  the  duty  of  the  Supreme  Court  or  the  Ap- 
pellate Court,  as  the  case  may  be,  to  decide  such  case  upon 
its  merits  as  they  may  appear  from  such  statement  or  sten- 
ographic report  or  reports  signed  by  the  judge :  Provided, 
however,  that  the  Supreme  Court  or  Appellate  Court,  as 
the  case  may  be,  may  grant  relief  from  any  error  of  the 
municipal  court  in  respect  to  a  matter  of  practice  therein 
in  any  case  where,  in  the  opinion  of  the  Supreme  Court 
or  the  Appellate  Court,  such  relief  is  necessary  to  prevent 
a  failure  of  justice."  In  section  22  it  is  provided  that  in 
case  of  appeal  no  assignment  of  error  to  the  Supreme  Court 
or  Appellate  Court  shall  be  allowed  which  shall  call  in  ques- 
tion the  decision  of  the  municipal  court  in  respect  to  any 
matter  pertaining  to  the  practice  in  said  court,  provided, 
however,  that  the  Supreme  Court  or  Appellate  Court,  as 
the  case  may  be,  may  grant  relief  from  any  error  of  the 
municipal  court  in  respect  to  matters  of  practice  therein  in 
any  case  where,  in  the  opinion  of  the  Supreme  Court  or 


314  GiLLMAN  V.  Chicago  Railways  Co.        [?J8  111. 

Appellate  Court,  such  relief  is  necessary  to  prevent  a  fail- 
ure of  justice. 

The  Municipal  Court  act  abolishes  the  courts  of  justice 
of  the  peace  within  the  city  of  Chicago.  These  actions  of 
the  fourth  class  are,  generally  speaking,  the  class  of  cases 
which  were  formerly  brought  before  a  justice  of  the  peace, 
in  which  no  written  pleadings  were  required.  While  the 
act  requires  that  in  actions  of  the  fourth  class  a  statement 
of  claim  must  be  filed,  the  act  expressly  provides  that  no 
written  pleadings  shall  be  required,  and  it  is  particularly 
provided  that  nothing  in  the  act,  including  the  provision 
that  a  statement  of  claim  shall  be  filed  in  actions  of  the 
fourth  class,  shall  be  construed  to  require  a  statement  of 
claim  in  any  action  for  tort  to  set  forth  the  cause  of  action 
with  the  particularity  required  in  a  declaration  at  common 
law.  It  is  the  theory  of  common  law  pleading  that  a  cause 
of  action  is  stated  in  the  briefest  and  most  complete  man- 
ner by  a  declaration  appropriate  to  the  form  of  action,  and 
assuming  this  to  be  true,  it  would  be  impossible  to  make 
any  improvement  by  substituting  any  other  system  for  cases 
of  the  fourth  class  in  the  municipal  court.  It  was  clearly 
the  intention  of  the  legislature  in  passing  the  Municipal 
Court  act,  as  further  shown  in  section  48  of  the  act,  to 
get  away  from  the  technicalities  of  common  law  pleading 
in  actions  of  the  fourth  class,  so  tjiat  in  cases  of  the  fourth 
class  (which  are,  generally  speaking,  the  same  class  of  cases 
as  were  formerly  tried  in  the  justice  courts  and  in  which 
the  amount  involved  is  not  large,)  the  parties  could  sub- 
mit a  case  and  have  it  decided  on  its  merits,  and  if  a  writ 
of  error  were  taken  the  case  should  be  reviewed  only  upon 
its  merits.  .  That  has  not  been  done  in  this  case,  and  the 
cases  cited  in  support  of  the  proposition  that  if  a  declara- 
tion is  so  defective  that  it  will  not  sustain  a  judgment  the 
insufficiency  may  be  availed  of  on  a  writ  of  error,  are  cases 
which  arose  under  the  common  law  system  of  pleading. 
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I  think  that  the  decision  of  this  court  in  the  case  of 
Edgerton  v.  Chicago,  Rock  Island  and  Pacific  Railway  Co. 
240  111.  311,  and  the  case  of  Schultz  v.  Ericsson  Co,  264 
id.  156,  should  be  adhered  to.  To  adopt  the  construction 
put  upon  the  Municipal  Court  act  by  the  foregoing  opin- 
ion would  be  to  render  void  many  of  its  provisions,  as  it 
was  never  required,  even  at  common  law,  that  the  plain- 
tiff should  do  more  than  set  forth  a  good  cause  of  action 
in  his  declaration ;  and  according  to  the  foregoing  opinion, 
in  the  future  a  plaintiff  in  an  action  of  the  fourth  class 
must  file  a  statement  of  claim  that  would  be  good  as  a 
declaration  at  common  law,  and  the  entire  system  of  com- 
mon law  pleading  will  thus  be  imposed  in  such  actions, 
contrary  to  the  express  provisions  of  the  act. 

Farmer,  C.  J.,  and  Carter,  J.,  also  dissenting. 


Edwin  Hodgson,  Appellant,  vs,  E.  W.  Knoblauch, 

Appellee. 

Opinion  Hied  June  24,  IQ13. 

1.  Elections — mandatory  provisions  of  law  as  to  ballots  must 
be  adhered  to.  The  mandatory  provisions  of  the  law  concerning 
ballots  must  be  complied  with  or  the  ballots  cannot  be  counted, 
and  they  must  not  bear  any  distinguishing  marks. 

2.  Same — general  rule  as  to  when  marks  are  not  distinguish- 
ing marks.  If  a  mark  on  a  ballot  is  reasonably  connected  with  an 
effort  of  the  voter  to  cast  his  ballot  and  can  be  reasonably  ex- 
plained consistently  with  an  honest  purpose  on  his  part  it  is  not 
a  distinguishing  mark. 

3.  Same — exact  rules  cannot  be  laid  down  applicable  to  every 
ballot.  Exact  rules  as  to  what  are  or  are  not  distinguishing  marks 
cannot  be  laid  down  which  will  apply  to  every  ballot  apart  from 
the  evidence  afforded  by  the  ballot  itself  but  the  question  must 
largely  be  determined  by  an  inspection  of  the  ballot. 

4.  Same — effect  of  cross  outside  the  square.  If  a  ballot  has  a 
cross  in  a  party  circle  and  a  cross  outside  the  square  opposite  the 
name  of  a  candidate  for  a  certain  office,  the  only  effect  of  such 
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outside  cross  is  to  nullify  the  ballot  as  to  such  particular  candi- 
date, but  the  ballot  should  be  counted  for  the  other  candidates  on 
the  ticket  under  the  marked  circle. 

5.  Same — when  irregular  mark  must  be  regarded  as  a  distin- 
guishing mark.  If  in  the  square  opposite  the  name  of  a  candidate 
for  representative  there  is  a  horizontal  mark  from  which  three 
vertical  marks  extend  downward,  making  the  square  look  like  a 
barred  window,  the  ballot  must  be  regarded  as  bearing  a  distin- 
guishing mark,  even  though  it  is  possible  the  voter  was  attempt- 
ing to  cumulate  his  vote. 

6.  Same — when  the  ballot  cannot  be  counted.  If  a  mark  some- 
thing in  the  nature  of  a  square  has  been  made  in  the  circle  at  the 
head  of  a  party  ticket  and  has  been  rubbed  out,  the  ballot  cannot 
be  counted  for  any  candidate  on  such  ticket  unless  a  cross  has 
been  made  in  the  square  opposite  his  name. 

7.  Same — lines  should  not  be  drawn  through  names  of  candi- 
dates on  tickets  not  voted,  A  ballot  cannot  be  counted  which  has 
a  cross  in  each  of  the  squares  on  one  ticket  and  vertical  lines 
drawn  through  the  squares  and  the  names  of  the  candidates  on 
the  other  tickets. 

8.  Same — apparently  accidental  tearing  of  ballot  does  not  in- 
validate it.  While  a  part  of  a  ballot  may  be  torn  off  in  such  a 
way  as  to  identify  it,  yet  if  the  tearing  off  of  a  corner  of  a  ballot 
is  apparently  accidental,  and  no  part  of  the  printing  is  torn  off, 
the  ballot  may  properly  be  counted. 

9.  Same — when  figure  "f*  after  name  of  candidate  is  and  is 
not  distinguishing  mark.  A  figure  "3"  after  the  name  of  a  candi- 
date for  the  office  of  county  clerk  cannot  reasonably  be  explained 
on  the  theory  that  the  voter  was  attempting,  in  ignorance,  to 
cumulate  his  vote  and  is  a  distinguishing  mark,  although  it  is  not 
a  distinguishing  mark  if  made  after  the  name  of  a  candidate  for 
representative,  for  which  office  a  cumulation  of  vote  is  permissible. 

10.  Same — a  ballot  not  having  any  cross  upon  it  cannot  be 
counted.  A  ballot  cannot  be  counted  where  the  only  marks  upon 
it  are  in  the  circle  at  the  head  of  one  ticket  and  are  marks  re- 
sembling a  scroll  but  having  no  resemblance  to  a  cross. 

11.  Same — when  crosses  in  two  squares  do  not  neutralise  each 
other.  A  cross  in  the  square  opposite  the  name  of  the  candidate 
for  county  treasurer  on  the  democratic  ticket  is  not  neutralized  by 
a  cross  in  the  square  on  the  progressive  ticket  at  the  place  for  the 
candidate  for  county  treasurer  but  which  place  was  blank,  there 
being  no  candidate  for  such  office  on  the  progressive  ticket. 

12.  Same — lines  intersecting  practically  in  the  form  of  capi^ 
tal  letter  "V  are  sufficient.     Lines  intersecting  in  the  circle  or 
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square  practically  in  the  form  of  a  capital  letter  "T"  will  consti- 
tute a  sufficient  cross. 

13.  Same — when  ballot  should  be  counted  for  all  candidates  on 
ticket  under  marked  circle,  A  ballot  having  a  cross  in  the  circle 
at  the  head  of  one  ticket  should  be  counted  for  all  the  candidates 
on  such  ticket,  where  the  only  other  mark  on  the  ballot  is  a  hole 
in  the  square  opposite  the  name  of  a  candidate  on  another  ticket, 
apparently  made  by  rubbing  out  a  cross  marked  in  such  square. 

14.  Same — what  are  not  distinguishing  marks.  Marks  on  bal- 
lots in  the  circles  or  squares  which  indicate  that  the  voters  had 
commenced  to  make  a  cross  in  each  instance  but  had  abandoned 
their  purpose  and  failed  to  complete  the  cross  will  not  be  regarded 
as  distinguishing  marks. 

15.  Same — what  are  mere  attempts  to  cumulate  vote  for  rep- 
resentative. Figures  or  additional  crosses  marked  opposite  the. 
names  of  candidates  for  representative  will  be  regarded  as  at- 
tempts to  cumulate  the  vote  for  representative  and  not  as  distin- 
guishing marks,  if  there  is  nothing  about  the  marking  which  is 
inconsistent  with  such  purpose. 

16.  Same — effect  where  a  voter  makes  a  square  after  rubbing 
hole  in  ballot.  If  a  voter,  in  attempting  to  erase  marks  from  a 
square,  rubs  a  hole  in  the  ballot  and  then  extends  the  top  and  bot- 
tom lines  of  the  square  and  connects  them  with  a  line,  making 
three  sides  of  a  square,  in  which  he  places  a  cross,  the  ballot  will 
not  be  regarded  as  having  a  distinguishing  mark. 

Appeal  from  the  County  Court  of  Woodford  county; 
the  Hon.  Arthur  C.  Fort,  Judge,  presiding. 

Isaac  B.  Hammers,  and  Orman  Ridgely,  for  appel- 
lant. 

J.  A.  RiELY,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

At  the  November  election,  19 14,  Edwin  Hodgson,  ap- 
pellant,  was  a  candidate  on  the  republican  ticket  for  the 
office  of  county  treasurer  of  Woodford  county,  and  E.  W. 
Knoblauch,  appellee,  was  a  candidate  for  the  same  office 
on  the  democratic  ticket.    The  canvass  of  the  votes  showed 
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a  majority  of  twenty-six  for  appellee  and  a  certificate  of 
election  was  issued  to  him.  Appellant  filed  in  the  county 
court  his  petition  to  contest  the  election,  alleging  that  cer- 
tain ballots  were  wrongfully  counted  for  appellee  and  that 
lawful  ballots  for  the  appellant  were  not  counted  for  him. 
Appellee  answered  the  petition,  denying  its  averments  and 
making  issues  of  fact,  which  were  submitted  to  the  court. 
The  ballots  cast  at  the  election  were  produced  and  counted, 
and  the  court  found  that  appellee  had  a  majority  of  one 
and  adjudged  that  he  was  duly  elected.  From  the  order 
and  judgment  this  appeal  was  prosecuted,  and  the  ballots 
have  been  certified  to  this  court. 

The  validity  of  some  of  the  ballots  is  disputed  on  ac- 
count of  alleged  failures  of  the  voters  to  comply  with  the 
requirements  of  the  law  in  indicating  their  choice  of  can- 
didates, and  others  are  objected  to  as  bearing  marks  which 
were  intended  for  identification  of  the  particular  ballots 
and  to  distinguish  them  from  all  others.  The  mandatory 
requirements  of  the  law  must  be  complied  with  or  the  bal- 
lot cannot  be  counted,  and  it  must  not  bear  any  distinguish- 
ing mark.  Any  one  of  an  infinite  variety  of  marks  may 
be  determined  upon  for  the  purpose  of  identification  and 
may  constitute  a  distinguishing  mark,  and,  on  the  other 
hand,  marks  may  be  so  connected  with  an  apparently  hon- 
est effort  of  the  voter  to  indicate  his  choice  of  candidates 
that  it  is  evident  they  were  not  made  for  the  purpose  of 
identifying  the  ballot  and  should  not  be  regarded  as  dis- 
tinguishing marks.  The  body  of  electors  includes  not  only 
the  well  informed,  capable  and  careful  voter,  but  also  the 
ignorant,  incapable  and  careless  voter,  and  if  a  mark  is  rea- 
sonably connected  with  an  effort  of  the  voter  to  cast  his 
ballot  and  can  be  reasonably  explained,  consistently  with  an 
honest  purpose  on  his  part,  it  is  not  a  distinguishing  mark 
and  the  ballot  should  not  be  rejected.  {Rexroth  v.  Schein, 
206  111.  80;  Winn  V.  Blackman,  229  id.  198;  Grubb  v.  Tur- 
ner,  259  id.  436.)     Generally  a  conclusion  can  be  reached 
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by  an  inspection  of  the  ballot,  and  necessarily  it  is  quite 
difficult  to  make  clear  in  a  written  opinion  what  appears 
to  the  eye  by  such  an  inspection,  so  that  exact  rules  cannot 
be  laid  down  applicable  to  every  ballot  apart  from  the  evi- 
dence afforded  by  the  ballot  itself. 

In  the  argument  appellant  contends  that  the  court  erred 
in  rejecting  four  ballots  which  should  have  been  counted 
for  him.  The  first  ballot  was  cast  in  Worth  precinct,  and 
it  has  a  cross  in  the  republican  circle  and  was  rejected  be- 
cause the  cross  at  the  square  opposite  the  name  of  a  candi- 
date for  representative  was  outside  the  square.  The  only 
effect  of  the  cross  being  outside  of  the  square  in  the  case 
of  that  candidate  was  to  nullify  the  ballot  as  to  him.  The 
voter  attempted  to  vote  for  the  representative  and  the  cross 
was  not  a  distinguishing  mark.  The  court  erred  in  reject- 
ing the  ballot.  The  second  ballot  was  cast  in  Metamora 
precinct  and  has  a  cross  in  the  republican  circle.  In  the 
square  opposite  the  name  of  a  candidate  for  representative 
there  was  a  horizontal  mark,  from  which  three  vertical 
marks  extended  downward  to  the  bottom  of  the  square, 
making  the  square  look  like  a  barred  window.  It  is  pos- 
sible that  the  voter  was  attempting  to  cumulate  his  vote, 
but  that  does  not  appear  to  be  probable,  and  if  he  was 
making  such  an  attempt  there  was  no  cross  in  the  square. 
There  is  no  resemblance  to  the  cross  made  in  the  form  of 
a  capital  letter  "T"  in  Slenker  v.  Engel,  250  111.  499,  of 
Brents  v.  Smith,  250  id.  521.  The  ruling  on  that  ballot 
was  right.  The  third  ballot  was  cast  in  Olio  precinct,  and 
it  has  a  cross  in  the  square  before  the  name  of  Raymond 
Robins  and  something  in  the  nature  of  a  cross  has  been 
made  in  the  republican  circle  and  rubbed  out.  That  ballot 
was  properly  rejected.  The  fourth  ballot  has  no  mark  in 
the  circle  but  has  a  cross  in  each  of  the  squares  in  the  re- 
publican column.  There  are  numerous  vertical  lines  drawn 
through  both  the  squares  and  the  names  of  the  candidates 
in  every  other  column.     These  marks  were  not  made  by 
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the  voter  in  any  attempt  to  indicate  a  choice  but  would  be 
effective  in  identifying  the  ballot,  and  the  court  did  not  err 
in  refusing  to  count  that  ballot  for  appellant.  Kerr  v. 
Flezuelling,  235  111.  326. 

Appellant  next  argues  that  the  court  erred  in  counting 
six  ballots  for  appellee.  One  was  cast  in  Palestine  pre- 
cinct, and  the  objection  is  that  the  corner  of  the  sheet  above 
the  socialist  labor  ticket  has  been  torn  off.  A  voter  might 
tear  off  a  part  of  a  ballot  in  such  a  way  as  to  identify  it, 
but  in  this  case  it  is  apparent  that  the  tearing  was  acci- 
dental, whether  by  the  voter  or  by  someone  else.  None  of 
the  printing  on  the  ballot  is  torn  off,  and  it  would  require 
a  careful  matching  of  the  piece  torn  off  to  furnish  any 
identification,  and  that  would  be  impracticable.  The  ballot 
was  properly  counted  for  appellee.  A  ballot  cast  in  Clay- 
ton precinct  has  a  cross  in  the  democratic  circle  and  a  cross 
in  the  square  in  the  same  column  opposite  the  name  of  a 
candidate  for  county  clerk,  and  following  the  name  of  the 
candidate  is  the  figure  "3."  The  court  counted  the  ballot 
for  appellee,  and  the  argument  in  favor  of  the  ruling  is 
that  the  voter  thought  he  could  cast  three  votes  for  county 
clerk  and  the  figure  was  made  through  ignorance.  We  do 
not  think  this  ballot  comes  within  the  rule  of  Smith  v. 
Reid,  223  111.  493,  where  five  constables  were  to  be  elected, 
Slenker  v.  Engel,  supra,  where  three  trustees  of  the  univer- 
sity were  to  be  elected,  or  Grubb  v.  Turner,  supra,  where 
a  member  of  the  General  Assembly  was  to  be  elected  and 
a  voter  not  well  informed  might  have  thought  he  could 
cumulate  his  vote.  The  court  erred  in  counting  that  ballot 
for  the  appellee.  Another  ballot  counted  for  appellee  was 
cast  in  Olio  precinct  No.  i.  There  is  a  cross  in  the  repub- 
lican circle  and  crosses  in  the  squares  in  front  of  the  names 
of  two  candidates  on  the  democratic  ticket,  one  of  them 
being  the  appellee.  There  is  also  a  mark  after  the  name 
of  one  of  the  candidates  for  representative,  which  coun- 
sel for  the  appellant  say  is  the  capital  letter  "F,"  but  we 
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think  it  looks  more  like  the  figure  "3."  The  voter  was  evi- 
dently intending  to  cumulate  his  vote  and  not  to  make  a 
distinguishing  mark,  and  therefore  the  ballot  was  properly 
counted.  The  next  ballot  was  cast  in  Olio  precinct  No.  2 
and  the  only  marks  on  it  are  in  the  democratic  circle.  They 
are  curious  marks, — none  of  them  straight,  resembling  a 
scroll,  and  none  of  them  bearing  any  resemblance  to  a  cross. 
The  ballot  should  not  have  been  counted.  (Parker  v.  Orr, 
1 58  111.  609. )  Another  ballot  was  cast  in  Minonk  precinct 
No.  2.  The  voter  was  voting  a  n^ixed  ticket,  and  there  is 
a  cross  in  the  progressive  circle  and  in  several  squares  in 
that  column  and  also  crosses  in  a  number  of  squares  in 
the  democratic  column,  including  the  square  in  front  of  the 
name  of  appellee.  The  objection  to  the  ballot  is  that  there 
is  a  cross  in  the  square  at  the  place  of  a  candidate  for 
county  treasurer  but  that  place  was  blank.  The  voter  evi- 
dently made  a  cross  in  the  square  and  then  discovered  that 
there  was  no  candidate  for  the  office  and  voted  for  ap- 
pellee. The  crosses  in  the  squares  did  not  neutralize  each 
other,  because  in  one  place  there  was  no  candidate,  and  the 
ballot  comes  under  the  rule  of  Bell  v.  Clazvson,  261  111. 
148,  where  the  voter  put  a  cross  in  each  of  two  party 
circles  and  there  were  no  candidates  on  one  ticket.  A  bal- 
lot cast  in  Cazenovia  precinct  No.  i  has  no  mark  in  any 
of  the  party  circles  but  has  marks  in  the  squares  of  dif- 
ferent columns.  In  several  instances  the  voter  brought  the 
lines  together  practically  at  right  angles,  so  that  the  lines 
intersected,  but  one  line  did  not  cross  the  other,  and  one 
of  these  appears  in  the  square  in  front  of  the  appellee's 
name.  The  lines  intersect  within  the  square  practically  in 
the  form  of  a  capital^  letter  "T,"  which  was  held  sufficient 
in  Slenker  v.  Bngel,  supra,  and  there  was  no  error  in  count- 
ing that  ballot. 

There  is  one  ballot  cast  in  Metamora  precinct  which 
has  a  cross  made  with  a  pencil  in  the  republican  circle  and 
no  other  mark  on  the  ballot  except  a  hole  in  the  square  op- 
268  -  21 
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posite  the  name  of  appellee,  for  whom  it  was  counted.  It 
is  argued  that  the  hole  was  made  in  an  attempt  to  make  a 
cross  in  the  square,  but  we  see  nt)  reason  to  justify  such 
a  conclusion.  It  rather  appears,  if  there  was  any  attempt 
to  make  a  cross,  the  hole  was  made  by  erasing  it,  and  as 
there  was  a  cross  in  the  republican  circle  the  ballot  should 
have  been  counted  for  appellant. 

The  appellee  has  assigned  cross-error  on  the  refusal  of 
the  court  to  count  six  ballots  for  him.    One  ballot  was  cast 
in  Clayton  precinct  and  Jias  a  cross  in  the  democratic  circle 
and  a  diagonal  mark  in  two  of  the  squares  of  the  repub- 
lican column.     Naturally,  the  inference  is  that  the  voter 
commenced  to  make  crosses  in  these  squares  but  changed 
his  mind  and  did  not  complete  the  crosses,  so  that  they 
were  not  completed  votes.    There  is  a  similar  condition  in 
a  ballot  cast  in  Olio  precinct  No.   i,  in  which  there  is  a 
mixed  ticket.     The  voter  marked  his  ballot  for  Raymond 
Robins  on  the  progressive  ticket,  made  a  cross  in  the  square 
opposite  the  name  of  the  appellee,  a  cross  in  the  square  on 
the  republican  ticket  for  county  superintendent  of  schools, 
and  also  a  diagonal  mark  in  the  square  on  the  progressive 
ticket  for  county  superintendent  of  schools  when  there  was 
no  candidate  for  that  office  in  the  progressive  column.    In 
these  cases  the  voters  appear  to  have  been  attempting  to 
cast  their  ballots  and  not  to  make  distinguishing  marks, 
and  the  ballots  should  have  been  counted  for  appellee.     A 
ballot  cast  in  Olio  precinct  No.  2  has  a  diagonal  mark  in 
the  square  opposite  the  name  of  Lawrence  Y.  Sherman, 
but  the  line  has  been  partly  erased  and  a  cross  appears  in 
the  square  opposite  the  name  of  Raymond  Robins.    The 
voter  made  a  cross  in  the  square  opposite  the  name  of  ajy- 
pellee,  and  the  ballot  should  have  been  counted  for  him. 
In  a  ballot  cast  in  Roanoke  precinct  No.  2  there  is  a  cross 
in  the  democratic  circle  and  two  parallel  marks  opposite  the 
name  of  the  candidate  for  county  judge  on  the  republican 
ticket.    This  appears  to  have  been  an  ineffectual  attempt  to 
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vote  for  the  county  judge  and  not  to  make  distinguishing 
marks,  and  appellee  was  entitled  to  have  the  ballot  counted 
for  him.  A  ballot  in  the  same  precinct  has  a  cross  in  the 
democratic  circle  and  a  diagonal  line  in  each  of  the  squares 
for  county  judge  and  county  superintendent  of  schools  on 
the  republican  ticket.  These  lines  indicate  that  the  voter 
commenced  to  make  a  cross  in  each  instance  but  abandoned 
his  purpose  and  the  ballot  was  not  completed.  These  lines 
are  not  regarded  by  this  court  as  distinguishing  marks  for 
the  purpose  of  identification.  {Tandy  v.  Lavery,  194  111. 
372.)  A  ballot  cast  in  Metamora  precinct  is  marked  with 
a  pen  and  there  are  ink  blots  in  the  squares  in  front  of  the 
names  of  appellee  and  appellant.  It  is  argued  that  one 
blot  was  made  by  folding  the  ballot  so  as  to  bring  the  two 
places  together  while  the  ink  was  wet.  However  that  may 
be,  there  is  nothing  resembling  a  cross  in  either  square, 
and  the  court  was  right  in  rejecting  the  ballot. 

A  ballot  cast  in  Minonk  precinct  No.  2  has  a  cross  in 
the  democratic  circle.  The  voter  made  a  cross  in  the  square 
for  representative  and  appears  to  have  partly  erased  it, 
making  a  hole  in  the  paper.  He  then  extended  the  top  and 
bottom  lines  of  the  square  to  the  left,  making  three  sides 
of  a  square  and  made  a  cross  in  that  place.  There  is 
neither  a  distinguishing  mark  nor  anything  but  an  honest 
attempt  to  vote  for  the  representative,  and  the  ballot  should 
have  been  counted  for  appellee. 

In  a  ballot  cast  in  Metamora  precinct  for  the  appellee, 
which  was  rejected,  the  voter  made  a  cross  in  the  square 
for  each  of  two  candidates  for  representative  and  an  ad- 
ditional cross  outside  for  one  of  them.  He  was  evidently 
trying  to  cast  two  votes  for  one  and  one  for  the  other,  and 
his  ballot  should  have  been  counted  for  appellee.  In  an- 
other ballot  in  that  precinct  the  voter  put  a  cross  in  the 
square  for  representative  and  marked  a  figure  "i"  outside 
of  the  square,  with  the  evident  intention  of  showing  that 
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he  intended  to  cast  only  one  vote  for  that  representative. 
The  vote  should  have  been  counted  for  appellee. 

In  a  ballot  cast  in  Clayton  precinct  the  voter  made  a 
cross  in  the  democratic  circle  and  three  crosses  opposite  the 
name  of  a  candidate  for  representative,  showing  his  inten- 
tion to  cumulate  his  vote  for  that  representative  and  not 
indicating  any  intention  to  identify  the  ballot. 

The  appellee  had  a  majority  of  four  votes  for  the  office 
of  county  treasurer,  and  the  judgment  of  the  county  court 
d«lari„g  hin,  deced  is  affirmed.      ,^  .^^,. 


Murray  D.  Akin,  Exr.,  Defendant  in  Error,  vs.  John 

H.  Akin  et  al.  Plaintiffs  in  Error. 

Opinion  Hied  June  24,  1915. 

1.  Executors  and  administrators — what  necessary  to  sustain 
decree  granting  prayer  of  petition  to  sell  real  estate.  Since  the 
practice  in  proceedings  to  sell  real  estate  to  pay  debts  must,  under 
section  loi  of  the  Administration  act,  be  as  in  cases  in  chancery, 
it  is  necessary,  in  order  to  sustain  a  decree  granting  affirmative 
relief  in  such  a  proceeding,  that  the  evidence  on  which  the  decree 
is  based  be  preserved  in  the  record  or  that  the  decree  find  facts 
which  justify  the  relief.  {Therens  v.  Therens,  267  111.  592,  ex- 
plained.) 

2.  Judgments  and  decrees — what  is  not  a  sufficient  finding  to 
justify  relief.  Where  it  is  admitted  by  the  pleadings  in  a  pro- 
ceeding by  an  executor  to  sell  land  to  pay  debts  that  the  legal 
title  was  in  the  deceased  but  the  answer  charges  the  existence  of 
a  resulting  trust  in  favor  of  the  widow,  based  upon  facts  pleaded, 
a  finding  in  the  decree  that  the  deceased  was  the  owner  of  the 
land,  there  being  no  finding  whatever  with  reference  to  the  facts 
or  to  the  matters  of  defense  set  up  in  the  answer,  will  not  justify 
the  granting  of  the  prayer  of  the  petition. 

Writ  of  Error  to  the  Probate  Court  of  Kane  county ; 
the  Hon.  John  H.  Wii^uams,  Judge,  presiding. 

VosE  &  Page,  (Hubert  E.  Page,  of  counsel,)  for 
plaintiffs  in  error. 
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MiLLTO  &  Rockwell,  and  Murphy  &  Lyon,  for  de- 
fendant in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

This  is  a  writ  of  error  sued  out  by  John  H.  Akin  and 
Estella  Akin  to  reverse  a  decree  of  the  probate  court  of 
Kane  county  authorizing  the  executor  of  the  will  of  John 
J.  Akin  to  sell  real  estate  of  the  testator  for  the  payment 
of  debts.  The  plaintiffs  in  error  filed  an  answer  to  the 
petition,  denying  that  the  deceased  was  the  owner  in  equity 
of  a  part  of  the  land  sought  to  be  sold,  and  alleging  that 
a  resulting  trust  existed  in  favor  of  his  widow,  the  mother 
of  the  plaintiffs  in  error,  to  the  extent  of  two-thirds  of  a 
lOO-acre  farm,  a  part  of  such  land. 

There  is  no  bill  of  exceptions  or  certificate  of  evidence 
in  the  record,  which  consists  of  the  petition,  answer  and 
decree.  The  allegations  of  the  petition  are  not  clear  and 
definite,  but  while  they  are  in  some  respects  informal  and 
confused,  they  are  sufficient  to  constitute  a  compliance  with 
the  requirements  of  the  statute.  The  decree  finds  the  facts 
upon  which  it  is  based,  and  where  facts  are  recited  in  the 
decree  it  is  not  necessary  to  preserve  the  evidence  of  them 
otherwise,  nor  is  it  necessary  to  recite  the  evidentiary  facts. 
It  is  sufficient  if  the  ultimate  facts  which  form  the  basis 
of  the  relief  granted  are  found.  In  this  case  the  answer 
averred  that  when  the  farm  was  purchased  John  J.  Akin 
furnished  only  $900  of  the  purchase  money  and  Lydia  A. 
Akin,  his  wife,  furnished  $600;  that  $500  was  paid  by 
money  borrowed  by  John  J.  Akin  and  Lydia  A.  Akin  and 
subsequently  re-paid  by  Lydia ;  that  a  mortgage  for  $4000 
was  placed  on  the  farm  to  secure  the  balance  of  the  pur- 
chase money,  and  that  it  was  agreed  that  the  title  should  be 
taken  in  the  husband  and  wife  and  their  ownership  should 
be  in  proportion  to  the  money  advanced  by  each  toward  the 
purchase,  but  that  the  husband  took  the  title  in  his  own 
name  without  his  wife's  consent.    There  are  some  confused 
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allegations  in  the  answer  in  regard  to  the  subsequent  re- 
newal of  the  $4000  mortgage  and  payments  made  by  the 
wife,  the  meaning  of  which  is  not  clear,  but  the  averments 
above  set  out  are  stated  with  sufficient  definiteness,  and  if 
established  would,  in  the  absence  of  other  facts,  show  a  re- 
sulting trust.     The  decree  makes  no  findings  in  regard  to 
these  averments.     It  simply  finds  that  John  J.  Akin  at  the 
time  of  his  death  was  the  owner  in  fee  simple,  free  from 
encumbrance  except  as  to  a  $4000  trust  deed,  of  the  land. 
On  the  facts  which  constituted  the  real  issue  it  makes  no 
finding,  but  rests  upon  the  conclusion  of  law,  based  upon 
the  facts  shown  by  the  evidence  but  not  stated  in  the  de- 
cree or  otherwise  preserved,  that  the  deceased   was   the 
owner  of  the  land.     Such  a.  finding  might  be  sufficient  in 
another  condition  of  the  pleadings  but  not  here,  where  the 
whole  issue  is  upon  the  question  of  ownership  arising  from 
facts  pleaded.    It  is  admitted  in  the  pleadings  that  John  J. 
Akin  died  seized  of  the  legal  title  to  the  land.     The  sub- 
stantial defense  of  plaintiflfs  in  error  was  the  existence  of 
a  trust  in  favor  of  Lydia  A.  Akin  resulting  from  the  facts 
pleaded,  and  the  decree  makes  no  finding  in  regard  to  these 
facts.     Proofs  were  heard,  but  whether  they  sustained  or 
disproved  the  answer  the  decree  does  not  say,  and  there 
was  therefore  no  basis  for  the  finding  of  ownership  in 
John  J.  Akin  free  from  the  claim  of  the  plaintiflFs  in  error. 
Section   loi   of  the  Administration  act  provides  that  the 
practice  in  petitions  to  sell  real  estate  shall  be  as  in  cases 
in  chancery,  and  it  is  a  general  rule  of  chancery  practice 
that  a  decree  granting  affirmative  relief  cannot  be  sustained 
unless  the  evidence  on  which  it  is  based  is  preserved  in 
the  record  or  the  decree  finds  facts  which  justify  the  relief. 
Ohman  v.  Ohman,  233  111.  632 ;   Village  of  Harlem  v.  ^m^- 
urban  Railroad  Co,  202  id.  301 ;   Jackson  v.  Sackett,  146 
id.  646. 

In  Therens  v.  Thereiis,  267  111.  592,  we  held  that  this 
section  did  not  incorporate  into  the  Administration  act  the 
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provisions  of  section  19  of  the  Chancery  act  which  permit 
defendants  in  chancery  who  have  not  had  notice  of  the 
proceedings  to  appear  and  defend  within  a  certain  time 
after  the  rendition  of  a  decree.  Those  special  provisions 
do  not  concern  the  general  chancery  practice  which  sec- 
tion 1 01  of  the  Administration  act  provides  for,  and  that 
decision  has  therefore  no  application  here.  The  decree,  as 
in  cases  in  chancery,  should  find  the  facts  justifying  the 
decree  or  the  evidence  should  be  otherwise  preserved. 

The  decree  adjudges  and  decrees  that  Murray  D.  Akin, 
as  devisee  of  John  J.  Akin,  under  and  by  virtue  of  the 
terms  and  conditions  of  the  will  of  John  J.  Akin,  is  the 
owner  in  fee  simple  of  an  undivided  half  of  the  real  estate 
and  John  H.  Akin  and  Mary  F.  Briggs  each  of  an  undi- 
vided fourth.  The  will  of  John  J.  Akin  does  not  appear 
in  the  record.  None  of  its  provisions  are  set  forth  in  the 
pleadings  or  appear  in  the  decree.  There  was  no  basis  for 
this  part  of  the  decree. 

Various  other  objections  were  made  to  the  proceedings. 
The  appearance  of  one  or  more  of  the  devisees  was  entered 
by  the  solicitors  for  the  petitioner  though  legally  their  in- 
terests were  adverse  to  the  petitioner.  The  widow  had 
died  before  the  hearing,  but  the  petition  contained  no  ref- 
erence to  her  death.  The  trustee  of  the  mortgage,  and  the 
holders  of  the  note  secured  by  it,  were  not  made  parties 
to  the  petition  and  it  did  not  state  who  such  holders  were. 
These  objections  need  not  be  considered  for  they  can  be 
obviated  on  another  hearing.  Both  the  petition  and  the  an- 
swer ought  to  be  amended. 

The  decree  is  reversed  and  the  cause  remanded  for  fur- 
ther proceedings.  Leave  to  amend  the  pleadings  should  be 
granted  if  requested  by  either  party. 

Reversed  and  remanded. 
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This  PEOPI.E  OF  the  State  of  Ilunois,  Defendant  in  Er- 
ror, vs.  WiLLEM  Yuskauskas,  Plaintiff  in  Error. 

Opinion  Hied  June  24,  1915. 

1.  Appeals  and  errors — abstract  of  record  must  he  complete. 
An  abstract  of  record  must  be  full  and  complete  and  in  accord- 
ance with  the  rules  of  the  court,  and  the  court  will  not  explore  the 
record  to  find  errors  to  sustain  the  assignments  of  error. 

2.  Criminal  law — when  indictment  will  not  he  quashed.  An 
indictment  is  good  which  charges  the  offense  of  mayhem  in  the 
words  of  the  statute  with  reference  to  the  act  and  the  intent,  and 
a  motion  to  quash  the  indictment  will  be  overruled. 

3.  Same — intent  is  a  question  for  the  jury  to  determine  from 
the  evidence.  The  question  whether  the  accused  had  the  intent  to 
commit  the  crime  with  which  he  is  charged  is  a  question  for  the 
jury  among  other  facts  in  the  case,  and  the  jury  are  not  bound 
to  accept  the  testimony  of  the  accused  on  that  point. 

4.  Same — what  may  show  criminal  intent.  Criminal  intent  may 
be  manifested  by  the  circumstances  connected  with  the  perpetration 
of  the  offense,  without  any  positive  testimony  as  to  such  intent. 

Writ  of  Error  to  the  Circuit  Court  of  Lake  county; 
the  Hon.  Claire  C.  Edwards,  Judge,  presiding. 

P.  L.  JoRGENSON,  for  plaintiff  in  error. 

P.  J.  LucEY,  Attorney  General,  and  R.  J.  Dady,  State's 
Attorney,  (E.  M.  Run  yard,  and  George  P.  Ramsey,  of 
counsel,)  for  the  People. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

Plaintiff  in  error  was  indicted  by  the  grand  jury  of  the 
circuit  court  of  Lake  county,  at  the  October  term  thereof, 
19 14,  for  the  crime  of  mayhem.  A  motion  was  made  to 
quash  the  indictment,  which  was  overruled  and  plaintiff  in 
error  entered  a  plea  of  not  guilty.  He  was  tried  before  a 
jury,  which  returned  a  verdict  of  guilty.  Motions  for  a 
new  trial  and  in  arrest  of  judgment  were  made  in  behalf  of 
the  plaintiff  in  error  and  were  respectively  overruled,  and 
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judgment  was  entered  on  the  verdict  and  he  was  sentenced 
to  the  penitentiary.  He  has  sued  out  a  writ  of  error  to  re- 
verse the  judgment  of  the  circuit  court,  assigning  as  error 
that  the  verdict  was  contrary  to  the  law  and  evidence ;  that 
the  court  erred  in  not  sustaining  the  motion  of  plaintiff  in 
error  after  taking  the  testimony  on  behalf  of  the  People, 
and  the  same  motion  after  all  the  testimony  was  taken,  to 
return  a  verdict  for  plaintiff  in  error;  and  that  the  court 
erred  in  admitting  improper  evidence  over  the  6bjection  of 
plaintiff  in  error. 

It  is  insisted  by  the  Attorney  General  that  the  judgment 
should  be  affirmed  for  the  reason  that  the  abstract  of  rec- 
ord is  defective  in  not  showing  the  errors  relied  upon,  and 
an  examination  of  the  abstract  filed  in  this  case  shows  that 
the  objection  to  it  is  well  taken.  Only  the  second  count  of 
the  indictment  is  set  out,  and  that  in  an  additional  abstract 
of  record  furnished  by  the  Attorney  General.  The  original 
abstract  furnished,  to  which  objections  are  made,  does  not 
refer  to  the  pages  of  the  record,  is  not  an  abstract  of  the 
record,  and  does  not  show  the  errors  relied  upon.  An  ab- 
stract of  record  must  be  full  and  complete  and  in  accord- 
ance with  the  rules  of  the  court.  The  court  will  not  explore 
the  record  to  find  errors  to  sustain  the  assignments  of  er- 
ror. Gibler  v.  City  of  Mattovn,  167  111.  18;  Gilntan  v. 
People,  178  id.  19;  Hobbs  v.  People,  183  id.  336. 

We  have,  however,  examined  the  record.  There  were 
two  counts  to  the  indictment.  The  second  count  charges 
that  the  defendant,  on  the  21st  day  of  July,  19 14,  "with 
force  and  arms  did  then  and  there  unlawfully,  maliciously 
and  feloniously  make  an  assault  in  and  upon  one  Katarina 
Yuskauskas,  *  *  ♦  with  the  unlawful,  malicious  and 
felonious  intent  to  then  and  there  maim  and  disfigure  the 
said  Katarina  Yuskauskas,  ♦  ♦  ♦  with  the  teeth  of  him, 
the  said  Willem  Yuskauskas,  did  then  and  there  unlawfully 
and  feloniously  mutilate  the  nose  of  said  Katarina  Yuskaus- 
kas,   ♦    *    ♦    with  the  unlawful,  felonious  and  malicious 
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intent  to  then  and  there  and  thereby,  and  in  the  manner 
aforesaid,  unlawfully,  maliciously  and  feloniously  maim  and 
disfigure  the  said  Katarina  Yuskauskas."  The  first  count 
of  the  indictment  was  similar,  and  in  apt  words  charged 
that  plaintiff  in  error  cut  the  nose  of  Katarina  Yuskauskas 
with  intent  to  disfigure  her. 

Section  207  of  the  Criminal  Code  defines  the  crime 
of  mayhem  and  fixes  the  punishment  thereof,  as  follows: 
"Whoever,  with  malicious  intent  to  maim  or  disfigure,  cuts 
or  maims  the  tongue,  puts  out  or  destroys  an  eye,  cuts  or 
tears  oflF  an  ear,  cuts,  slits  or  mutilates  the  nose  or  lip,  cuts 
off  or  disables  a  limb  or  other  member  of  another  person, 
shall  be  imprisoned  in  the  penitentiary  not  less  than  one  nor 
more  than  twenty  years,  or  fined  not  exceeding  $1000,  and 
confined  in  the  county  jail  not  exceeding  one  year."  Each 
count  of  the  indictment  charges  the  offense  in  the  words  of 
the  statute  and  was  good. 

It  is  also  insisted  that  the  evidence  does  not  show  the 
crime  to  have  been  committed  with  premeditation,  and  that 
there  was  no  intent  on  the  part  of  the  plaintiff  in  error  to 
conunit  the  crime  with  which  he  was  charged.  It  suffi- 
ciently appears  from  the  testimony  of  the  prosecuting  wit- 
ness, Katarina  Yuskauskas,  who  was  the  wife  of  plaintiff  in 
error,  and  from  the  testimony  of  her  father,  mother  and 
sister,  that  the  prosecuting  witness  was  living  apart  from 
her  husband,  at  the  home  of  her  father.  The  plaintiff  in 
error  came  to  the  house  where  his  wife  lived  about  eleven 
o'clock  at  night  on  the  date  he  was  alleged  to  have  com- 
mitted the  crime,  and  forcibly  entered  the  house  and  the 
room  where  the  prosecuting  witness  and  her  sister  were 
sleeping,  through  a  window.  The  father  of  the  prosecuting 
witness  attempted  to  come  to  her  assistance  in  response  to 
her  cries  for  help,  but  plaintiff  in  error  forced  him  out  of 
the  room  and  locked  him  in  another  room  of  the  house, 
threatened  his  wife's  sister  with  a  revolver  and  drove  her 
out  of  the  room,  threw  his  wife  on  the  bed,  and,  as  she 
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testified,  tried  to  squeeze  her  eyes  out,  struck  her,  knocked 
her  down  on  the  floor  and  bit  off  a  portion  of  her  nose  with 
his  teeth.  Dr.  Gourley  testified  that  he  was  called  to  the 
house  soon  after  the  occurrence  related  by  the  other  wit- 
nesses, to  attend  the  wife  of  plaintiflF  in  error;  that  her  nose 
had  been  mutilated,  and  a  portion  of  her  nose  about  an  inch 
in  length  and  from  one-half  to  three-eighths  of  an  inch  in 
width  at  the  base,  tapering  to  the  thickness  of  the  skin  at 
the  upper  portion,  along  with  the  center  portion  of  the  carti- 
lage, had  been  torn  off.  He  had  her  taken  to  a  hospital  and 
removed  portions  of  skin  from  her  arm  and  grafted  it  on 
her  nose. 

PlaintiflF  in  error,  who  was  a  witness  in  his  own  behalf, 
did  not  deny  the  assault  upon  his  wife  or  that  he  committed 
the  crime  with  which  he  was  charged,  but  testified  that  his 
wife  had  been  going  out  with  other  men  and  he  went  to  the 
house  with  the  purpose  of  frightening  her  and  beating  her 
up,  and  that  he  had  no  intention  of  .biting  off  her  nose  or 
injuring  her  in  any  manner.  The  question  whether  plain- 
tiff in  error  had  the  intent  to  commit  the  crime  with  which 
he  was  charged  was  a  question  for  the  jury  among  other 
facts  in  the  case,  and  while  the  plaintiff  in  error  testified 
on  the  trial  that  he  did  not  intend  to  injure  her,  the  jury 
evidently  thought  that  his  actions  spoke  louder  than  words. 
The  verdict  was  justified  by  the  evidence.  In  fact,  it  can 
hardly  be  seen  how  the  jury  could  have  found  otherwise 
than  that  plaintiff  in  error  was  guilty  as  charged.  Criminal 
intent  may  be  manifested  by  the  circumstances  connected 
with  the  perpetration  of  the  offense  without  any  positive 
testimony  as  to  such  intent.  (Dahlberg  v.  People,  225  III. 
485;  McCoy  V.  People,  175  id.  224;  Crosby  v.  People,  137 
id.  325.x  In  the  latter  case  it  was  said,  on  page  336  of  the 
opinion :  "It  is  not  necessary  to  a  conviction,  however,  that 
an  express  intention  need  be  proved.  Every  sane  man  is 
presumed  to  intend  the  natural  and  probable  consequences 
of  his  act,  and  it  has  been  uniformly  held,  therefore,  that 
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the  intent  may  be  inferred  from  the  acts  of  the  person 
charged  with  crime  as  well  as  by  words  or  declarations." 

No  evidence  has  been  pointed  out  that  was  improperly 
admitted.  It  clearly  appears  from  the  record  that  the  plain- 
tiff in  error  was  guilty  of  the  crime  with  which  he  was 
charged  and  was  properly  indicted  and  convicted.  From 
a  careful  examination  of  the  entire  record  it  appears  that 
he  was  given  a  fair  trial,  was  ably  represented  by  counsel, 
his  interests  were  fully  protected  by  the  court,  and  we  are 
unable  to  find  any  error  that  would  justify  a  reversal.  The 
judgment  will  accordingly  be  affirmed. 

Judgment  affirmed. 


WiixiAM  M.  Spencer  et  al.  Plaintiffs  in  Error,  vs.  Lulu 

Spencer,  Defendant  in  Error. 

Opinion  Hied  June  24,  ipi§. 

1.  Wills — courts  endeavor  to  give  effect  to  the  testator^ s  in- 
tention. In  construing  a  will  the  chief  purpose  of  the  courts  is  to 
ascertain  the  intention  of  the  testator  and  give  effect  thereto  if  it 
can  be  done  without  violating  some  established  rule  of  law  or  pub- 
lic policy,  and  to  find  the  true  intention  the  will  and  codicils  and 
all  of  their  parts  must  be  construed  together. 

2.  Same — clauses  providing  for  reversion  in  case  of  death  of 
the  legatees  without  issue  construed.  Clauses  of  a  will  providing 
"that  in  case  any  of  my  said  children  die  without  issue  that  the 
provisions  made  in  this  will  for  such  children  shall  revert  to  my 
estate,  to  be  distributed  in  accordance  with  the  provisions  of  this 
will,"  and  "that  none  of  the  proceeds  of  my  estate  herein  provided 
for  my  said  children  shall  go  to  or  be  possessed  or  enjoyed  by  any 
person  or  persons  not  related  to  me  by  blood,"  do  not  necessarily 
mean  that  none  of  the  proceeds  of  the  testator's  property  shall 
ever  be  held  by  strangers  to  the  blood,  but  rather  that  the  proceeds, 
at  the  time  they  are  distributed,  shall  not  go  direct  to  strangers. 

3.  Same — usual  meaning  of  the  words  "death  without  issue." 
The  general  rule  is  that  words  in  a  will  referring  to  the  death  of 
the  legatee  "without  issue"  mean  death  without  issue  either  before 
or  after  the  death  of  the  testator,  but  the  context  of  the  will  may 
be  such  as  to  show  that  the  testator  intended  to  limit  the  mean- 
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ing  of  the  words  to  death  without  issue  during  the  lifetime  of 
the  testator. 

4.  Same — construction  of  words  "death  without  issue"  where 
fund  is  in  trustee.  Where  the  fund  created  by  a  will  is  vested  in 
a  trustee,  who  is  directed  to  distribute  it  at  a  certain  time,  so  that 
the  trusts  then  determine,  and  the  legatees  who  are  to  take  upon 
the  death  of  prior  legatees  "without  issue"  are  contemplated  as 
taking  through  the  medium  of  the  same  trustee,  the  words  "death 
without  issue"  mean  death  without  issue  before  the  time  of  dis- 
tribution, and  if  the  prior  legatees  are  living  at  the  time  of  distri- 
bution they  are  entitled  to  take,  regardless  of  whether  they  have 
children.    (Lachenmyer  v.  Gehlbach,  266  111.  11,  approved.) 

5.  Same — when  interests  of  minors  do  not  vest  until  time  of 
distribution.  Where  a  will  provides  that  the  trustee  shall  hold  the 
shares  of  minor  children  until  they  become  of  age,  using  the  in- 
come for  their  education,  and  further  provides  that  in  case  any  of 
the  testator's  children  shall  die  without  issue  their  shares  shall  re- 
vert to  the  estate,  to  be  distributed  in  accordance  with  the  will, 
the  interests  of  )he  minors  do  not  vest  until  they  become  of  age. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county ; 
the  Hon.  Cou)STin  D.  Myers,  Judge,  presiding. 

Livingston  &  Bach,  (Sigmund  Livingston,  of  coun- 
sel,) for  plaintiffs  in  error. 

Jacob  P.  Lindley,  guardian  orf  litem. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  a  bill  filed  in  the  circuit  court  of  McLean 
county  to  construe  the  will  of  William  Spencer,  deceased. 
From  the  decree  entered  construing  the  will  this  writ  of 
error  was  sued  out. 

William  Spencer  died  on  June  25,  1913,  leaving  a  will 
dated  June  30,  1902,  and  three  codicils,  dated,  respectively, 
August  10,  1904,  August  28,  1907,  and  June  4,  1908,  all 
being  duly  probated.  He  died  seized  of  a  farm  worth 
about  $80,000  and  certain  personal  property.     The  first 

■ 

clause  of  the  will  provided  for  the  payment  of  his  just 
debts  and  funeral  expenses,  and  the  will  continued : 
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-  ''Second — I  hereby  give  and  devise  and  bequeath  in 
trust  for  the  use  and  purpose  hereinafter  mentioned,  to 
my  friend  William  R.  Hougham,  all  my  estate,  both  real 
and  personal,  except  my  household  goods,  to  be  by  him 
converted  into  money  as  hereinafter  provided. 

''Third — I  hereby  order  and  direct  that  my  executor 
•  and  trustee  proceed  with  reasonable  diligence  to  make  a 
public  sale,  and  sell  all  my  personal  property,  except  house- 
hold goods  and  piano,  that  I  may  have  on  hand  at  the  time 
of  my  death,  on  such  terms  and  such  security  as  my  said 
executor  shall  determine. 

"Fourth — I  hereby  direct  my  said  executor  to  sell  all 
real  estate  of  which  I  may  die  seized,  within  three  years 
after  my  death  and  convert  the  same  into  money,  and  that 
in  the  meantime,  if  necessary,  he  proceed  to  rent  the  farm 
in  accordance  with  his  best  judgment.    *    *    * 

"Seventh — I  hereby  devise  and  bequeath  the  one-seventh 
part  of  my  estate  to  my  wife,  Lulu  Spencer,  to  be  her 
sole  property,  and  to  be  in  lieu  of  dower,  homestead  and 
widow's  award  and  in  full  of  all  other  claims  against  my 
said  estate,  and  that  my  said  executor  pay  over  to  her  the 
said  one-seventh  of  my  said  estate,  real  and  personal,  in 
cash,  as  soon  as  the  same  can  be  done,  out  of  the  proceeds 
of  the  estate  and  applicable  to  such  payment,  taking  her 
receipts  for  same. 

"Eighth — I  devise  and  bequeath  one-seventh  of  my  net 
proceeds  of  my  estate  to  my  daughter  Eva  D.  Spencer,  to 
be  paid  to  her  at  such  time  or  times  as  shall  be  convenient 
for  him  in  the  administration  of  my  said  estate. 

"Ninth — I  hereby  nominate  and  appoint  my  said  ex- 
ecutor and  trustee,  and  as  trustee  for  my  said  minor  chil- 
dren, Maiden  and  Lytle  Spencer,  and  my  grand-daughter, 
Cleo  Hougham,  to  take  and  hold  for  the  said  Maiden 
Spencer  one-seventh  of  the  net  proceeds  of  my  estate  and 
for  my  son  Lytle  one-seventh  of  the  net  proceeds  of  my 
estate,    *    *    *    and  that  as  they  shall  arrive  at  lawful  age 
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to  pay  them  their  respective  shares.  It  being  the  true  in- 
tent and  meaning  of  this  provision  of  my  will  that  the  said 
trustee  is  to  hold  the  shares  of  the  minor  children  until 
they  shall  arrive  at  lawful  age,  and  in  the  meantime  to  use 
the  income,  or  so  much  thereof  as  may  be  necessary,  for 
the  education  and  care  for  this  purpose.  I  nominate  him 
guardian  for  said  minor  children. 

"Tenth — I  hereby  order  and  direct  that  my  said  execu- 
tor and  trustee  keep  one-seventh  of'  the  net  proceeds  of 
my  said  estate  in  trust  and  that  he  loan  the  same  to  the 
best  advantage,  and  that  he  pay  the  net  income  thereof  to 
my  son  William  Spencef  on  the  first  day  of  March  in  each 
and  every  year,  to  be  paid  to  him  in  cash  in  his  own  hand 
and  not  upon  any  written  or  verbal  order  nor  upon  any 
assignment  or  transfer  by  William  Spencer,  and  that  at  the 
death  of  the  said  William  Spencer  he  pay  the  same  to  the 
heirs  of  his  body,  share  and  share  alike,  or  their  lawful 
guardians,  if  minors,  and  in  the  case  of  the  death  of  the 
said  William  Spencer  without  leaving  living  issue  of  his 
body,  the  said  sum  of  one-seventh  part  shall  revert  to  my 
estate,  and  to  be  held  and  distributed  amongst  my  children 
under  the  provisions  of  this  will  and  in  accordance  with 
the  provisions  made  for  the  payment  under  this  will. 

"Eleventh — I  hereby  order  and  direct  that  my  said  ex- 
ecutor and  trustee  shall  hold  one-seventh  of  the  net  pro- 
ceeds of  said  estate  for  the  use  and  benefit  of  my  daughter 
Georgia  Gilmore,  and  that  he  loan  the  same  to  the  best  ad- 
vantage possible,  and  that  he  pay  over  to  her  on  the  first 
day  of  March  in  each  and  every  year  the  net  income  of  the 
said  one-seventh,  the  same  to  be  paid  to  her  in  cash  into 
her  own  hands  in  person  and  not  upon  any  written  or  ver- 
bal order  nor  any  assignment  or  transfer,  and  on  her  death 
the  same  to  be  paid  to  the  heirs  of  her  body,  share  and 
share  alike,  or  if  minors,  to  their  lawful  guardians,  it  be- 
ing the  true  intent  and  meaning  of  this  provision  that  the 
net  income  of  one-seventh  of  the  net  proceeds  of  my  estate 
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is  to  be  paid  to  my  said  daughter  Georgia  Gilmore  on  the 
first  day  of  March,  annually. 

"Tzvelfth — I  further  order  and  direct  that  in  case  any 
of  my  said  children  die  without  issue  that  the  provisions 
made  in  this  will  for  such  children  shall  revert  to  my  es- 
tate, to  be  distributed  in  accordance  with  the  provisions  of 
this  ,will. 

''Thirteenth — It  is  the  true  intent  of  this  will  that  none 
of  the  proceeds  of  my  estate  herein  provided  for  my  said 
children  shall  go  to  or  be  possessed  or  enjoyed  by  any  per- 
son or  persons  not  related  to  me  by  blood. 

"Fourteenth — I  hereby  authorize  and  empower  my  ex- 
ecutor, for  the  time  being,  of  this  my  will,  to  sell  the  whole 
or  any  part  of  the  personal  property  at  public  or  private 
sale  and  my  real  estate  at  private  sale,  and  to  execute  and 
deliver  all  deeds,  instruments  and  transfers  and  other  writ- 
ings to  vest  proper  title  thereto. 

''Fifteenth — I  further  order  and  direct  that  my  said 
executor  and  trustee  until  said  land  shall  be  sold  under  the 
provisions  of  this  will  he  shall  keep  the  said  land  well 
rented,  to  make  reasonable  repairs  on  the  same  and  to  pay 
promptly  all  taxes  and  assessments  thereon,  to  keep  the 
buildings  well  insured  against  fire,  and  to  hold  the  rents 
and  incomes  thereof,  and  the  same  to  form  a  part  of  the 
principal  sum  of  my  said  estate  to  be  distributed  under  the 
provisions  of  this  will." 

The  other  clauses  of  the  will  have  no  bearing  on  the 
questions  requiring  our  consideration.  ^ 

By  the  first  codicil  the  testator  stated  that  a  son,  Wen- 
dell P.  Spencer,  had  been  born  to  him,  which  caused  him 
to  change  the  will,  and  instead  of  the  one-seventh  interest 
given  to  his  wife,  children  and  grandchild,  the  will  should 
read  one-eighth  to  each  of  them,  and  the  other  one-eighth 
"of  my  estate  I  give,  devise  and  bequeath  to  Wendell  P. 
Spencer,  to  be  paid  for  his  use  in  the  manner  as  provided 
in  the  ninth  clause  of  my  will"  for  the  children  and  grand- 
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daughter.  "In  other  respects  my  will  to  remain  unchanged, 
it  being  the  purpose  of  this  codicil  to  place  my  son  Wen- 
dell P.  Spencer  upon  an  equal  footing,  with  reference  to 
the  distribution  of  my  estate,  with  my  wife  and  other  chil- 
dren and  grandchild." 

The  second  codicil  stated  that  a  daughter,  Ila  May 
Spencer,  had  been  bom  to  him  and  he  desired  his  property 
divided  into  ninths,  said  Ila  May  to  receive  one-ninth  and 
the  other  shares  to  be  reduced  -to  ninths  and  distributed 
as  theretofore  provided.  The  second  codicil  contained  the 
same  provision,  in  substance,  as  that  last  above  quoted  as 
to  the  share  that  said  Ila  May  should  receive. 

The  third  and  last  codicil  provided,  in  a  general  way, 
that  any  child  or  children  bom  thereafter  should  be  treated 
the  same  and  have  the  same  share  as  the  other  children 
theretofore  referred  to  and  his  wife,  stating,  among  other 
things,  that  "if  any  other  child  or  children  be  born  to  me, 
it  is  my  will  that  each  of  the  clauses  in  my  said  will  as 
modified  by  said  first  and  second  codicil  shall  read  one- 
tenth  or  one-eleventh,  and  so  on,  according  as  to  whether 
one  child  or  more  than  one  child  shall  be  bom  to  me." 
The  codicil  further  provided  that  "the  eleventh  item  or 
paragraph  of  my  said  will  relating  to  my  daughter  Georgia 
Gilmore  is  not  to  my  liking  and  I  hereby  change  the  same. 
It  is  my  will  that  the  said  share  of  my  estate  which  my 
said  will  directs  shall  be  held  for  the  use  and  benefit  of  my 
said  daughter  Georgia  Gilmore  by  the  executor  and  trus- 
tee, as  provided  in  said  will,  shall  not  be  so  held  by  said 
executor  and  trustee,  but  that  my  said  daughter  Georgia 
Gilmore  shall  be  paid  her  share  of  my  said  estate,  real  and 
personal,  in  cash  by  said  executor  as  soon  as  the  same  can 
be  done,  out  of  the  proceeds  of  the  estate  applicable  to 
such  payment." 

On  the  hearing  it  was  shown  that  William  R.  Houg- 
ham,  who  was  designated  as  executor  and  trustee  in  the 
will,  died  prior  to  the  testator's  death,  and  that  the  county 
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court  appointed  Lulu  Spencer,  the  testator's  widow,  as  ad- 
ministratrix with  the  will  annexed.  It  appears  that  two 
other  children  were  born  to  the  testator  after  the  drawing 
of  the  last  codicil, — Richard  Elmo  and  Miles  Brown,— so 
that  according  to  the  terms  of  the  will  the  estate  was  to  be 
divided  into  eleven  equal  parts,  one-eleventh  to  the  widow 
and  the  other  ten-elevenths  to  the  children  and  grandchild, 
as  in  the  will  provided.  The  decree  found  that  each  of 
the  children  except  William  M.,  and  also  the  grandchild, 
Cleo  Hougham  Bane,  took  an  absolute  estate  in  the  shares 
coming  to  them,  to  be  paid  to  the  minors  on  their  becom- 
ing of  age,  being  held  in  trust  in  the  meantime,*  and  to  the 
other  children  except  William  M.,  and  to  Cleo  H.  Bane,  as 
soon  as  the  same  could  be  conveniently  done  in  due  course 
of  administration  of  said  estate;  that  the  income  from  the 
principal  sum  belonging  to  said  William  M.  be  paid  to 
him  on  the  first  day  of  March  of  each  and  every  year ;  that 
upon  the  death  of  said  William  M.  the  principal  of  said 
share  should  be  paid  to  the  heirs  of  his  body,  share  and 
share  alike,  or  to  the  lawful  guardian,  if  minors,  and  in 
case  of  his  death  without  leaving  living  issue  of  his  body, 
said  principal  sum  to  revert  to  the  estate  of  the  testator,  to 
be  distributed  among  his  children  in  accordance  with  the 
provisions  of  said  will.  The  decree  further,  provided  that 
the  trustee,  within  three  years  from  June  25,  191 3,  or  as 
soon  as  he  could  consistently  with  the  best  interests  of  the 
estate,  should  sell  the  real  estate  and  make  proper  convey- 
ance of  the  same. 

The  widow.  Lulu  Spencer,  was  the  only  defendant  in. 
the  trial  below  and  is  the  only  defendant  in  error  here. 
All  the  plaintiffs  were  joined  as  plaintiffs  in  error  in  this 
court,  and  some  of  said  plaintiffs  in  error  so  joined  were, 
on  motion  in  this  court,  severed  as  such  plaintiffs  in  error 
and  entered  their  appearance.  Only  one  brief  has  been 
filed,  and  that,  apparently,  in  favor  of  William  M.  Spencer. 
The  minors,  by  their  guardian  ad  litem,  submit  their  rights 
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and  interests  to  this  court  without  argument.  The  brief 
herein  filed  contends  that  the  construction  of  the  will  as  to 
the  share  of  William  M.  Spencer  is  not  correct;  that  the 
will  and  codicils,  as  a  whole,  showed  that  the  testator  in- 
tended that  the  share  of  each  of  the  legatees  be  on  condi- 
tion that  they  die  leaving  surviving  children  or  heirs  of 
their  bodies  and  that  the  property  should  remain  in  mem- 
bers of  the  family;  that  the  trial  court  by  its  decree  in 
effect  held  the  general  provisions  in  the  will  illegal  and  in- 
effective; and  the  trust  as  to  William  M.  Spencer's  share 
should  also  be  held  ineffective  because  by  the  decree,  it  is 
argued,  the  entire  scheme  of  the  will  had  been  defeated, 
the  valid  and  invalid  parts  being  so  interwoven  that  the 
whole  trust  must  fall. 

The  chief  argument  in  plaintiffs  in  error's  brief  to  sus- 
tain their  contention  is  based  upon  the  construction  of  the 
twelfth  and  thirteenth  clauses  of  the  will.  Counsel  insist 
that  under  these  sections  the  testator  clearly  intended  to 
affix  to  each  of  the  legacies  an  estate  tail.  In  construing  a 
will  the  chief  purpose  of  the  courts  is  to  ascertain  the  in- 
tention of  the  testator  and  to  give  to  the  will  the  inter- 
pretation and  meaning  which  the  testator  intended,  so  that 
such  intention  may  be  carried  out,  whenever  it  can  be  done 
without  violating  some  established  rule  of  law  or  public 
policy.  {Bradsby  v.  Wallace,  202  111.  239;  Crcrar  v.  Wil- 
liams, 145  id.  625 ;  Wardner  v.  Baptist  Memorial  Board, 
232  id.  606;  Armstrong  v.  Barber,  239  id.  389;  Dean  v. 
Northern  Trust  Co.  266  id.  205.)  The  clauses  of  the  will 
and  codicils  by  which  the  testator  devised  and  bequeathed 
the  proceeds  of  the  property  to  the  legatees  (except  the 
tenth  and  eleventh)  clearly  show  that  the  testator  intended 
to  have  the  shares  (except  that  of  William  M.)  paid  over 
by  the  executor  and  trustee  to  those  who  were  of  age  at 
the  time  of  his  death  as  soon  as  convenient  in  the  proper 
administration  of  the  estate,  and  to  those  who  were  minors 
as  soon  as  they,  respectively,  became  of  age.    To  find  the 


340  Spencer  v.  Spencer.  [2S8  E 

true  intention  of  the  testator  the  will  and  codicils  and  all 
of  their  parts  must  be  construed  together.  Did  the  testator 
by  clauses  12  and  13  intend  to  modify  the  provisions  of 
the  will  that  the  legacies  should  be  paid  to  the  various 
adult  legatees  (except  William  M.)  as  soon  after  his  death 
as  the  best  interests  of  the  estate  would  permit  and  to  the 
minors  as  soon  as  they  became  of  age  ?  Obviously,  the  tes- 
tator did  not  intend  that  none  of  the  proceeds  of  his  prop- 
erty should  ever  be  held  by  strangers  to  the  blood.  Fairly 
construing  these  clauses  with  the  rest  of  the  will  and  codi- 
cils, it  seems  evident  that  what  he  intended  was  that  the 
proceeds,  at  the  time  they  were  distributed  after  his  death, 
should  not  go  direct  to  strangers;  that  no  person  not  re- 
lated to  the  testator  by  blood  could  take  under  the  will 
Does  such  a  construction  of  the  will  violate  any  established 
rule  of  law  or  public  policy?    We  think  not. 

The  twelfth  clause  provides  that  in  case  "any  of  my 
said  children  die  without  issue,"  then  the  legacies  so  left 
to  such  children  shall  revert  to  the  estate,  to  be  distributed 
among  the  other  legatees.  Does  the  phrase  "die  without 
issue"  mean  die  during  the  lifetime  of  the  testator,  or  be- 
fore the  time  of  distribution  by  the  trustee  under  the  will, 
or  at  any  time?  The  primary  and  usual  meaning  of  this 
phrase  is,  "if  the  first  taker  die  without  issue,  either  before 
or  after  the  testator's  death."  The  general  rule  is,  that  in 
the  absence  of  anything  in  the  context  requiring  a  different 
construction,  words  referring  to  the  death  of  the  legatee 
without  issue  are  to  be  taken  as  referring  to  the  death 
either  before  or  after  the  death  of  the  testator.  {Pifer  v. 
Allen,  228  111.  507;  Crocker  v.  VanVlissingen,  230  id. 
225.)  The  context  of  the  instrument,  however,  may  be 
such  as  to  show  clearly  that  the  testator  intended,  if  the 
first  taker  die  without  issue,  that  the  phrase  may  mean,  if 
the  first  taker  die  in  the  lifetime  of  the  testator  without 
issue,  then  the  second  taker  shall  stand  in  his  place  to  pre- 
vent a  lapse.     {Duryea  v.  Dtiryea,  85  111.  41 ;   Chapin  v. 
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Crow,  147  id.  219;  Pishback  v.  Joesting,  183  id.  463; 
Koht2  V.  Eldred,  208  id.  60.)  "All  rules  of  construction 
yield  to  the  intention  of  the  testator,  plainly  expressed." 
Fifer  v.  Allen,  supra;  see,  also,  Lachenmyer  v.  Gehlbach, 
266  lU.  II ;  Smith  v.  Smith,  25  L.  R.  A.  (N.  S.)  1045,  and 
cases  cited  in  the  note;   5  Gray's  Cases  on  Property,  195. 

While  there  seems  to  have  been  no  case  in  this  State 
where  the  fund  was  vested  in  a  trustee,  to  be  distributed 
at  a  certain  time,  presenting  the  questions  here  involved, 
such  cases  have  arisen  in  other  jurisdictions,  and  the  rule 
has  been  laid  down  that  if  the  fund  is  vested  in  a  trustee 
who  is  directed  to  distribute  it  at  a  certain  time,  so  that 
the  trusts  then  determine,  and  the  legatees  who  are  to  take 
upon  the  death  of  prior  legatees  without  issue  are  contem- 
plated as  taking  through  the  medium  of  the  same  trustee, 
the  rule  then  is  to  restrict  the  meaning  of  "death  without 
issue"  to  death  without  issue  before  the  time  of  distribu- 
tion. (Theobald  on  Wills, — 6th  ed. — 636;  Beck  ton  v.  Bar- 
ton,  27  Beav.  99;  Wheable  v.  Withers,  16  Simon's  Ch. 
505 ;  Dean  v.  Handley,  2  H.  &  M.  635 ;  Lewin  v.  Killey, 
13  L.  R.  App.  Cas.  783;  In  re  Luddy,  25  L.  R.  Ch.  394.) 
The  principles  of  construction  raised  in  this  case  on  this 
point  were  involved  in  Lachenmyer  v.  Gehlbach,  stipra,  and 
a  rule  there  laid  down  in  accord  with  that  found  in  the  au- 
thorities last  cited. 

A  fair  construction  of  the  will  and  codicils,  in  our 
judgment,  leads  to  the  conclusion  that  the  testator  intended 
that  the  phrase  "die  without  issue,"  in  the  twelfth  clause 
of  the  will,  should  mean  die  without  issue  at  any  time  be- 
fore the  respective  shares  were  or  might  properly  be  dis- 
tributed to  each  of  the  legatees  except  William  M.  Mani- 
festly, he  intended  the  executor  and  trustee  should  pay 
over  to  each  of  the  adult  legatees,  except  William  M.,  their 
legacies  as  soon  after  his  death  as  conveniently  could  be 
done  for  the  best  interests  of  the  estate  and  to  the  respec- 
tive minor  legatees  as  soon  as  they  became  of  age,  and 
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this  regardless  of  whether  said  legatees  had  children  or 
not,  for  when  the  proceeds  are  paid  over  to  such  legatees, 
without  question  each  of  them  can  dispose  of  such  funds 
so  paid  to  him  or  her  in  any  manner  that  he  or  she  sees 
fit.  This  construction  is  given  support  by  the  wording  of 
the  eleventh  clause  of  said  will  with  reference  to  the  share 
of  the  daughter  Georgia  Gilmore,  as  modified  by  the  last 
codicil,  which  clearly  showed  that  the  testator  intended 
that  the  said  daughter's  share  should  be  paid  over  to  her 
as  soon  as  could  be  done  after  the  testator's  death,  regard- 
less of  the  question  of  issue. 

The  construction  above  set  forth  should  be  given  this 
instrument  as  to  each  of  the  legacies  except  the  one  in 
favor  of  the  son  William  M.  Spencer.  By  the  tenth  clause, 
considered  alone,  the  testator  clearly  intended  to  leave  only 
the  net  income  of  the  legacy  to  William  M.  during  his  life- 
time, without  any  power  on  his  part  to  assign  or  transfer 
said  income  prior  to  the  time  he  received  it;  that  at  his 
death  the  share  should  be  paid  to  the  heirs  of  his  body, 
share  and  share  alike,  or  to  their  lawful  guardians,  if  min- 
ors, and  in  case  of  his  death  without  leaving  living  issue 
of  his  body  such  share  should  revert  to  the  estate,  to  be 
distributed  according  to  the  provisions  of  the  will,  and  that 
this  should  be  the  case  whether  said  William  M.  died  be- 
fore or  after  the  death  of  the  testator.  Did  the  testator 
intend  by  the  other  provisions  of  the  will  and  codicil  to 
modify  this  manifest  meaning  of  said  tenth  clause?  Con- 
sidering the.  plan  and  purpose  of  this  will,  reading  it  and 
all  the  codicils  together,  w^e  are  of  the  opinion  that  he  did 
not  in  any  way  intend  to  modify  these  provisions  of  said 
tenth  clause  as  to  his  son  William  M.  The  provisions  in 
the  codicils  that  he  intended  to  place  after-born  children 
"upon  an  equal  footing,  with  reference  to  the  distribution 
of  my  estate,  with  my  wife  and  other  children  and  grand- 
child," in  our  judgment  refer  only  to  the  amount  that  each 
of  the  after-born  children  should  receive,  and  were  not  in- 
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tended  to  modify  in  any  way  the  provisions  of  said  clause 
as  to  William  M.'s  legacy.  Such  construction  is  in  accord 
with  the  testator's  intention  and  the  complete  scheme  by 
which  the  legacies  of  the  children  and  grandchild  should  be 
paid  over  to  them,  and  none  of  the  clauses  of  the  will  are 
rejected  or  held  invalid.  This  being  so,  the  authorities  re- 
lied upon  by  counsel  for  plaintiffs  in  error,  such  as  Barrett 
V.  Barrett,  255  111.  332,  need  not  be  considered. 

The  decree  was  wrong  in  holding  that  the  interest  of 
each  of  the  minor  children  vested  at  the  testator's  death. 
The  decree  should  have  found  that  the  interest  of  each  of 
the  adult  children  (except  William  M.)  vested  at  the  tes- 
tator's death,  but  that  the  interests  of  the  minors  would 
not  vest  until  they,  respectively,  became  of  age.  The  de- 
cree correctly  found  as  to  the  interest  of  said  William  M. 
As  to  the  minor  legatees,  if  either  of  them  dies  before 
reaching  the  age  of  majority  and  without  issue,  then  his 
or  her  share  shall  be  divided,  in  accordance  with  the  terms 
of  the  will,  among  the  other  legatees.  The  decree  correctly 
found  that  it  was  the  duty  of  the  trustee  to  receive  from 
the  administrator  certain  of  thd^  personal  property,  to  sell 
the  real  estate  within  three  years  from  June  25,  191 3, 
make  proper  conveyance  of  the  same  and  rent  the  real  es- 
tate in  the  meantime.  The  decree  should  further  find  that 
the  proper  share  of  the  proceeds  should  be  distributed  to 
the  adults  (except  William  M.)  as  soon  as  conveniently 
can  be  done;  that  the  adults  (except  William  M.)  each 
took  a  vested  interest  in  their  respective  shares  at  the  death 
of  the  testator,  and  that  flie  funds  which  will  ultimately  go 
to  the  minors  if  they  live  until  they  become  of  lawful  age 
of  majority  shall  be  invested  on  proper  security,  and  held 
by  the  trustee  until  distributed  in  accordance  with  the 
terms  of  the  will  as  here  construed.  The  deed  or  deeds 
made  by  the  trustee  to  the  purchaser  or  purchasers  at  the 
sale  held  under  said  decree  will  operate  to  pass  good  title 
to  the  grantee  or  grantees  therein,  to  the  extent  that  the 
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testator  had  title  at  his  death,  free  from  the  claims  of  all 
persons  claiming  under  said  will  or  as  heirs-at-law  of  the 
testator,  and  the  decree  may  so  provide,  and  also  provide 
for  any  other  matters  considered  proper  to  protect  the 
rights  and  interests  of  the  parties  under  the  will  as  con- 
strued in  this  opinion. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  remanded,  with  instructions  to  enter  a  decree  in  ac- 
cordance with  the  views  herein  expressed. 

Reversed  and  remanded,  with  directions. 


The  W.  W.  Kimball  Company,  Appellant,  vs.  Samuel 
Polakow  et  al. — (Virginia  Volini,  Appellee.) 

Opinion  Hied  June  24,  1915. 

1.  PuSADiNG — inferences  cannot  he  permitted  to  take  the  place 
of  necessary  allegations  in  a  bill.  Where  a  general  demurrer  has 
been  sustained  to  a  bill  its  recitals  or  omissions  should  be  taken 
most  strongly  against  the  complainant  on  appeal,  and  inferences 
will  not  be  permitted  to  take^he  place  of  necessary  allegations. 

2.  Same — what  does  not,  of  itself,  establish  fact  that  property 
is  personal  property.  The  use  of  the  word  "portable,"  in  a  bill  to 
foreclose  a  chattel  mortgage  on  a  pipe  organ,  which  describes  the 
property  as  "one  Kimball  Portable  Pipe  Organ,"  etc.,  does  not,  of 
itself,  establish  the  fact  that  the  organ  remained  personal  prop- 
erty after  its  installation  in  the  building  of  the  defendant. 

3.  Same — when  a  defendant  has  a  right  to  present  a  defense 
by  general  demurrer.  One  who  is  made  a  defendant  to  a  bill  to 
foreclose  a  chattel  mortgage  on  a  pipe  organ  because  the  bill, 
after  reciting  the  conveyance  to  her  of  the  real  estate,  states  that 
she  now  claims  to  be  the  owner  of  the  pipe  organ  by  virtue  of 
the  deed  and  now  holds  the  same  and  claims  it  to  be  an  appurte- 
nance to  the  building,  has  a  right  to  present  such  claimed  defense 
by  general  demurrer,  as  she  could  not,  by  answer,  say  more  ex- 
cept in  detail. 

4.  Chattki*  mortgages — a  chattel  mortgage  must  be  executed, 
acknowledged  and  recorded  according  to  statute.  A  chattel  mort- 
gage is  a  creature  of  the  statute  and  is  a  form  of  lien  unknown 
to  the  common  law,  and  if  it  is  not  executed,  acknowledged  and 
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recorded  as  provided  by  statute  it  is  invalid  as  to  persons  not 
parties  or  privies  to  it. 

5.  Same — statute  does  not  authorise  a  chattel  mortgage  to  be 
executed  by  an  attorney  in  fact.  The  statute  does  not  authorize 
a  chattel  mortgage  to  be  executed  by  the  mortgagor  by  an  attor- 
ney in  fact,  and  one  who  purchases  the  property  has  a  right  to 
contend  that  the  mortgage  is  invalid  as  to  her,  even  though  it 
might  be  good  as  against  the  mortgagor. 

Appeal  from  the  Branch  "B"  Appellate  Court  for-  the 
First  District; — ^heard  in  that  courf  on  appeal  from  the 
Superior  Court  of  Cook  county;  the  Hon.  Thomas  M. 
Jett,  Judge,  presiding. 

Abraham  Privat,  (William  S.  Corbin,  of  counsel,) 
for  appellant 

Simeon  Straus,  and  Ira  E.  Straus,  for  appellee. 

Mr.  Justice  Watson  delivered  the  opinion  of  the  court : 

The  W.  W.  Kimball  Company,  incorporated,  filed  in 
the  superior  court  of  Cook  county,  on  February  4,  1913, 
its  bill  in  equity  to  foreclose  a  chattel  mortgage  upon  "one 
Kimball  Portable  Pipe  Organ,  No.  4980,  Style  17,"  mak- 
ing defendants  to  the  bill  Samuel  Polakow,  the  mortgagor, 
and  Virginia  Volini.  On  March  3,  1913,  Virginia  Volini 
filed  a  general  demurrer  to  the  bill,  which  on  July  7,  1913, 
was  sustained  and  a  decree  entered  dismissing  the  bill  for 
want  of  equity.  An  appeal  was  taken  by  complainant  to 
the  Appellate  Court  for  the  First  District  and  there  the 
decree  was  affirmed.  Upon  a  certificate  of  importance  a 
further  appeal  was  allowed  and  perfected  to  this  court. 

It  is  alleged  in  the  bill  that  in  July,  1910,  Samuel  Pola- 
kow owned  certain  real  estate  in  the  city  of  Chicago,  being 
certain  lots  in  Prescott's  Douglas  Park  addition,  on  which 
was  erected  a  building  known  as  the  Douglas  Park  Audi- 
torium, and  about  July  20,  1910,  he  entered  into  a  written 
contract  with  complainant  to  install  in  said  building  the 
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organ  above  referred  to,  the  contract  providing  the  organ 
should  be  and  remain  the  property  of  complainant  until  the 
purchase  price  ($1650)  should  be  fully  paid;  that  in  ac- 
cordance with  said  contract  complainant  did  deliver  and 
set  up  in  said  building-  said  organ,  with  bellows  and  elec- 
tric motor,  upon  the  purchase  price  of  which  Polakow  paid 
$415.  Thereafter,  on  March  12,  1912,  for  the  balance  of 
$1235  Polakow  executed  a  note  payable  to  complainant  in 
installments  of  $50  per  month,  and  a  chattel  mortgage, 
executed  by  himself,  and  acknowledged,  not  by  him  but 
by  one  R.  H.  Murphy  as  his  attorney  in  fact,  by  virtue  of 
a  power  of  attorney  then  executed  by  said  Polakow  con- 
ferring authority  to  make  such  acknowledgment  and  noth- 
ing more.  The  bill  further  alleges  that  four  of  the  said 
$50  installments  were  subsequently  paid  by  said  Polakow, 
to-wit,  in  March,  April,  July  and  December,  1912;  also 
that  in  October,  1912,  the  complainant  secured  a  judgment 
against  Polakow  for  $250,  covering  installments  then  in 
default.  The  bill  further  shows  that  "in  April,  1912,  Sam- 
uel Polakow  by  deed  conveyed  said  real  estate,  together 
with  certain  of  the  furniture  and  furnishings  then  con- 
tained in  said  building,  to  Virginia  Volini,  and  the  said 
Virginia  Volini  now  claims  to  be  the  owner  of  the  afore- 
said pipe  organ  by  virtue  of  said  deed;"  also  that  "Vir- 
ginia Volini,  on  or  about  January  i,  191 3,  ousted  the  said 
Polakow  from  possession  of  said  premises  and  now  holds 
and  refuses  to  surrender  possession  of  the  said  pipe  organ 
after  demand  therefor,  claiming  the  same  as  an  appurte- 
nance of  the  building."  The  bill  prays  for  answer  and  ac- 
counting, and  that  defendants,  or  one  of  them,  be  ordered 
to  pay  the  amount  found  to  be  due  upon  said  note  within 
a  short  day,  and  that  in  default  "said  property"  be  ordered 
sold  to  satisfy  such  amount,  and  for  general  relief. 

At  the  time  of  the  sale  of  the  organ,  bellows  and  motor, 
in  July,  1910,  they  were  undoubtedly  personal  property. 
Whether  upon  installation  they  became  a  part  of  the  build- 
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ing,  and  therefore  of  the  real  estate,  and  so  remained  un- 
til the  execution  of  the  chattel  mortgage  in  March,  19 12, 
and  subsequently,  cannot  be  determined  from  the  recitals 
of  the  bill.  It  is  nowhere  claimed  in  the  bill  they  were 
personal  property  at  the  time  the  bill  was  filed,  unless  that 
claim  is  to  be  inferred  from  the  recital  of  the  name  and 
number  of  the  organ,  the  same  being  described  or  named 
as  "one  Kimball  Portable  Pipe  Organ,  No.  4980,  Style  17, 
together  with  one  bellows  and  electric  motor,"  and  from 
the  fact  the  mortgage  used  was  in  form  a  chattel  mort- 
gage. A  general  demurrer  having  been  sustained  to  the 
bill,  its  recitals  or  omissions  should  be  taken  most  strongly 
against  appellant,  and  inferences  will  not  be  permitted  to 
take  the  place  of  necessary  allegations.  The  use  of  the 
word  "portable"  in  the  name  of  the  organ  would  not,  of 
itself,  establish  the  fact  that  it  remained  personal  property 
after  its  installation  in  the  building. 

Three  principal  contentions  are  presented  in  the  briefs 
submitted  for  our  consideration,  to-wit :  First,  are  the  al- 
legations of  the  bill  as  to  the  supposed  interest  of  Virginia 
Volini  such  as  to  entitle  her  to  be  heard  upon  a  general 
demurrer?  Second,  may  a  chattel  mortgage  be  acknowl- 
edged by  an  attorney  in  fact?  And  third,  if  the  acknowl- 
edgment is  unauthorized  by  law  and  void,  can  appellee  be 
heard  to  contend  the  chattel  mortgage  here  in  question  is 
invalid  as  to  her  because  not  acknowledged? 

Pirst — ^Appellee  is  made  a  defendant  to  the  bill  because 
the  bill,  after  reciting  the  conveyance  to  her  of  the  real 
estate,  states  that  she  now  claims  to  be  the  owner  of  the 
pipe  organ  by  virtue  of  her  deed  and  now  holds  the  same 
and  claims  the  same  to  be  an  appurtenance  to  the  building. 
She  could  not,  by  answer,  say  more  except  in  detail,  and 
she  therefore  had  a  right  to  present  her  defense  by  gen- 
eral demurrer.  We  do  not  agree  with  appellant  that  the 
demurrer  in  this  case  is  what  appellant  designates  a  speak- 
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ing  demurrer,  assuming  or  introducing  any  averment  not 
appearing  in  the  bill. 

Second — Appellant  does  not  in  its  bill  rely  upon  the 
provision  in  the  original  contract  to  the  effect  the  title  to 
the  property  sold  should  not  pass  from  it  until  the  pur- 
chase price  should  be  fully  paid,  but  does  rely  upon  its 
chattel  mortgage,  apparently  upon  the  theory  that  title  had 
passed  to  the  mortgagor  and  he  later  secured  payment  of 
the  unpaid  portion  of  the  purchase  price  by  the  valid  exe- 
cution of  a  chattel  mortgage.  A  chattel  mortgage  is  a 
form  of  lien  unknown  to  the  common  law  and  is  a  creature 
of  the  statute.  (Frank  v.  Muter,  50  111.  444.)  The  stat- 
ute being  in  derogation  of  the  common  law  it  must  be 
strictly  construed.  If  not  executed,  acknowledged  and  re- 
corded as  provided  by  statute  a  chattel  mortgage  is  invalid 
as  to  those  not  parties  or  privies  to  it.  (Frank  v.  Miner f 
supra;  Porter  v.  Dement,  35  111.  478;  Long  v.  Cockern, 
128  id.  29;  Hunt  V.  Bullock,  23  id.  320;  Davis  v.  Rath 
som,  18  id.  396.)  There  is  no  provision  in  the  statute 
authorizing  the  acknowledgment  to  be  made  under  power 
of  attorney.  (Kurd's  Stat.  191 3,  chap.  95,  sees.  1-4.)  The 
legal  maxim,  "Qui  facit  per  alium  facit  per  se,"  upon 
which  appellant  relies,  has  no  application  here  although 
applicable  in  many  instances  where  the  rules  and  practices 
of  the  common  law  may  be  invoked. 

The  precise  question  of  the  acknowledgment  of  a  chat- 
tel mortgage  by  attorney  in  fact  has  not  before  been  pre- 
sented in  this  State,  but  for  analogous  cases  and  reasoning 
we  are  referred  by  appellee  to  the  subject  of  plats  and  to 
decisions  of  this  court  thereon.  By  the  statute  of  1874  en- 
titled "Plats,"  (Rev.  Stat.  1874,  chap.  109,  sec.  2,)  it  is 
provided  that  "the  plat  having  been  completed,  shall  be 
certified  by  the  surveyor  and  acknowledged  by  the  owner 
of  the  land,  or  his  attorney  duly  authorized,  in  the  same 
manner  as  deeds  of  land  are  required  to  be  acknowledged." 
The  words  "or  his  attorney  duly  authorized"  were  added 


Jm,  '15.3  Kimball  Co.  v.  Polakow.  849 

by  the  law  of  1874,  Like  our  Chattel  Mortgage  act,  the 
statute,  prior  to  1874,  was  silent  as  to  the  acknowledgment 
by  an  attorney  in  fact.  A  plat  acknowledged  by  an  attor- 
ney in  fact  of  the  owner  prior  to  1874  has  repeatedly  been 
held  to  be  not  in  compliance  with  the  statute  and  not  a 
statutory  plat.  (Gosselin  v.  City  of  Chicago,  103  111.  623; 
Earll  V.  City  of  Chicago,  136  id.  277;  Thomsen  v.  Mc- 
Cormick,  136  id.  135;  City  of  Mt,  Carmel  v.  Shaw,  155 
id.  37.)  A  plat  signed  and  acknowledged  by  an  agent  is 
invalid  as  a  statutory  plat.  {Russell  v.  City  of  Lincoln, 
200  111.  511.)  An  attempted  dedication  of  land  to  a  city, 
under  the  Revised  Statutes  of  1845,  (chap.  25,  p.  115,)  is 
ineffectual  when  the  plat  was  not  personally  acknowledged 
by  each  of  the  proprietors,  in  accordance  with  section  20 
of  such  act.    City  of  Alton  v.  Pishhack,  181  111.  396. 

For  another  analogy  we  are  referred  to  conveyances  of 
real  estate  by  married  women.  At  the  common  law  a  mar- 
ried woman  was  incapable  of  conveying  her  fee  simple  title 
to  real  estate  by  deed,  and  hence  there  can  be  no  law  for 
it  unless  it  be  by  statute.  {Lane  v.  Soulard,  15  111.  123; 
Rogers  v.  Higgins,  48  id.  211.)  Without  the  statute  au- 
thorizing it  she  could  not  convey  under  power  of  attorney. 
Rogers  v.  Higgifts,  supra. 

Third — ^We  have  held,  supra,  the  averments  of  appel- 
lant's bill  sufficiently  show  the  claim  of  ownership  of  the 
property  in  controversy  by  appellee  as  a  purchaser,  and  it 
therefore  follows  she  has  a  right  to  contend  the  mort- 
gage is  invalid  as  to  her  even  if  good  as  against  Polakow, 
the  mortgagor.  Badger  v.  Batazna  Paper  Manf.  Co.  70 
111.  302. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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M11.DRED  M.  Finn,  Appellee,  vs.  Jacob  Glos  et  al. 

Appellants. 

Opinion  filed  June  24,  1^15. 

1.  Registration  of  title — when  court  may  order  title  to  he 
registered  subject  to  incumbrance.  The  court  may,  in  a  proceed- 
ing under  the  act  concerning  land  titles,  order  the  registrar  of 
titles  to  confirm  and  register  a  title  subject  to  the  possible  claims 
against  the  estate  of  a  former  owner  up  to  a  certain  date,  with 
directions  that  such  incumbrance  be  noted,  and  in  what  manner, 
upon  the  certificate  of  title  to  be  issued  by  the  registrar. 

2.  Same — when  delay  in  filing  application  does  not  destroy  ef- 
ficacy of  affidavit.  Where  a  statement  made  in  the  application  to 
register  title  is  sworn  to  on  February  16  and  the  application  is 
not  filed  until  the  27th,  such  lapse  of  time  is  not  sufficient  to  de- 
stroy the  efficacy  of  the  affidavit. 

3.  Same — when  defendants  to  an  application  cannot  complain 
of  jurisdiction.  The  defendants  to  an  application  to  register  title, 
if  they  have  answered  the  application  and  the  evidence  is  sufficient 
to  show  that  the  applicant's  title  was  good  against  the  world,  can 
not  complain  of  the  decree  because  other  defendants  who  w^ere  de- 
faulted were  not  properly  served  with  process  or  otherwise  brought 
into  court. 

4.  Same — when  exceptions  to  examiner's  report  will  be  consid- 
ered as  having  been  raised  in  the  lower  court.  Where  objections 
to  the  examiner's  report  are  specific  and  are  ordered  to  stand  as 
exceptions  in  the  circuit  court  they  will  be  considered  as  having 
been  raised  in  that  court,  even  though  it  does  not  appear  that 
counsel  argued  before  the  court  the  basis  of  such  exceptions. 

5.  Same — when  the  order  to  register  land  title  will  be  reversed 
with  directions.  Where  it  is  conceded  that  the  order  fixing  the 
amount  for  which  the  owner  of  a  tax  deed  should  be  reimbursed 
is  erroneous,  the  judgment  and  order  of  the  circuit  court  to  reg- 
ister the  title  will  be  reversed  with  directions  to  make  a  proper 
computation  of  this  amount. 

6.  Practice — when  a  party  is  bound  by  portion  of  the  record 
brought  up.  Under  section  81  of  the  Practice  act,  requiring  a 
party  to  give  five  days'  notice  before  filing  a  prcccipe  for  a  record 
and  requiring  the  opposite  party  to  do  the  same  if  he  desires  to 
file  a  prcecipe  for  an  additional  record,  when  a  party  fails  to  ask 
for  any  additional  portion  of  the  record  he  acquiesces  in  the  judg- 
ment of  his  opponent  that  every  part  of  the  record  necessary  to 
properly  present  the  questions  raised  on  appeal  has  been  certified 
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to  the  reviewing  court,  and  he  is  bound  by  that  record  on  the  ap- 
peal, and  the  presumption  that,  errors  appearing  upon  that  portion 
of  the  record  presented  are  cured  by  other  parts  of  the  record  not 
brought  up  for  review  does  not  apply. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Oscar  E.  Heard,  Judge,  presiding. 

John  R.  O'Connor,  for  appellants. 

Charles  T.  Farson,  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Mildred  M.  Finn,  the  appellee,  filed  her  application  in 
the  office  of  the  clerk  of  the  circuit  court  of  Cook  county 
on  February  27,  1914,  to  register  the  fee  simple  title  to 
lots  34,  35  and  36,  in  block  6,  in  Morton's  subdivision  of 
the  east  half  of  the  northwest  quarter  of  section  11,  town- 
ship 39,  north,  range  13,  east  of  the  third  principal  merid- 
ian. Jacob  Glos,  August  A.  Timke,  trustee,  who  was  the 
grantee  in  a  trust  deed  made  by  Jacob  Glos  July  24,  1913, 
and  the  unknown  owners  of  notes  secured  by  that  trust 
deed,  were  made  parties  defendant.  Glos  and  Timke  an- 
swered, denying  that  appellee  was  the  owner  of  the  prem- 
ises or  that  their  titles  were  invalid  and  alleging  the  inval- 
idity of  the  act  concerning  land  titles.  The  examiner  to 
whom  the  application  was  referred,  reported,  finding  that 
appellee  was  the  owner  of  the  premises  and  recommending 
that  the  title  in  fee  simple  be  registered  pursuant  to  the 
statute.  Objections  were  filed  to  the  examiner's  report, 
which  were  subsequently  ordered  to  stand  as  exceptions  be- 
fore the  court.  The  report  of  the  examiner  was  approved 
and  confirmed  and  an  order  was  entered  in  conformity  with 
the  examiner's  report.  Glos  and  Timke  have  perfected  this 
appeal,  and  urge  that  the  decree  is  erroneous  because  ( i ) 
appellee  is  not  entitled  to  registration  for  the  reason  that  it 
was  disclosed  that  there  were  possible  outstanding  claims 
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against  the  estate  of  Genevieve  E.  Foxen,  one  of  her  grant- 
ors; (2)  the  abstracts  of  title  offered  were  not  made  com- 
petent under  section  18  of  the  act  concerning  land  titles; 

(3)  the  court  did  not  have  jurisdiction  of  the  parties;   and 

(4)  the  amount  allowed  Jacob  Glos  as  reimbursement  up- 
on setting  aside  his  tax  deed  is  insufficient. 

It  appears  from  the  evidence  that  Genevieve  E.  Foxen, 
who  was  a  resident  of  the  State  of  Michigan  and  who  died 
in  that  State  on  September  22,  1908,  was  the  owner  of  an 
undivided  interest  in  these  lots  prior  to  the  time  appellee 
acquired  title.  The  seven  years  allowed  under  our  statutes 
for  the  creditors  of  Genevieve  E.  Foxen  residing  in  this 
State  to  have  administration  on  her  estate  and  to  subject 
the  real  estate  of  which  she  died  seized  to  the  payment  of 
their  claims,  would  therefore  not  expire  until  September 
22,  191 5.  The  court  found  that  the  fee  simple  title  was 
in  appellee  subject  to  the  following  charge  or  lien :  "Pos- 
sible claims  against  the  estate  of  Genevieve  E.  Foxen  un- 
til September  22^  1916;"  and  it  was  ordered  "that  the 
title  in  fee  simple  thereto  of  the  said  Mildred  M.  Finn  be 
confirmed,  subject  as  aforesaid."  By  sections  9  and  25  of 
the  act  concerning  land  titles  it  is  provided  that  it  shall  be 
no  objection  to  bringing  land  under  that  act  that  the  es- 
tate or  interest  of  the  applicant  is  subject  to  any  outstand- 
ing lesser  estate,  mortgage,  lien  or  charge ;  that  every  such 
lesser  estate,  mortgage,  lien  or  charge  shall  be  noted  upon 
the  certificate  of  title,  and  the  title  or  interest  certified  shall 
be  subject  only  to  such  lesser  estates,  mortgages,  liens  and 
charges  as  are  so  noted,  and  that  the  court  may,  in  any 
proceeding  under  the  act,  order  the  registrar  of  titles  to 
register  such  title  or  interest,  and  in  case  the  same  is  sub- 
ject to  any  liens,  incumbrance,  trust  or  interest,  with  direc- 
tions as  to  the  manner  and  order  in  which  the  same  shall 
appear  upon  the  certificate  of  title  to  be  issued  by  the  reg- 
istrar. Under  these  sections  of  the  act  the  title  of  appel- 
lee was  properly  ordered  to  be  confirmed  and  registered. 
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subject  to  the  possible  claims  against  the  estate  of  Gene- 
vieve E.  Foxen  until  September  22,  19 16. 

Appellants  ask  us  to  overrule  the  former  decisions  of 
this  court  in  order  to  hold  that  the  abstracts  of  title  of- 
fered in  evidence  were  not  competent  under  section  18  of 
the  act  concerning  land  titles.  The  proof  concerning  the 
abstracts  of  title  offered  in  nowise  differs  from  that  in 
other  cases  in  which  we  have  held  the  proof  sufficient,  and 
we  see  no  reason  for  changing  our  views  heretofore  ex* 
pressed  on  this  question. 

The  application  stated  that  among  the  persons  claiming 
an  interest  in  the  premises  were  the  unknown  owners  of 
notes  secured  by  the  trust  deed  from  Jacob  Glos  to  August 
A.  Timke.  This  statement  was  sworn  to  February  16, 
.1914,  and  the  application  was  not  filed  until  February  27 
following.  It  is  insisted  that  because  of  this  lapse  of  time 
between  the  making  of  the  oath  and  the  filing  of  the  ap- 
plication the  court  did  not  acquire  jurisdiction  over  these 
defendants.  We  are  of  the  opinion  that  this  lapse  of  time 
was  not  sufficient  to  destroy  the  efficacy  of  the  affidavit. 
Even  if  that  were  not  true,  this  is  a  matter  of  which  the 
appellants  here  cannot  complain.  Appellants  answered  the 
application,  and  the  evidence  is  sufficient  to  show  that  ap- 
pellee's title  was  good  against  the  world.  In  such  a  case 
a  defendant  who  was  served  cannot  complain  of  the  de- 
cree because  oth^r  defendants  who  were  defaulted  were 
not  properly  served  with  process  or  otherwise  brought  into 
court.    McDonnell  v.  Glos,  266  111.  504. 

Each  of  the  three  lots  in  question  had  been  purchased 
by  Jacob  Glos  at  a  tax  sale  and  tax  deeds  had  been  issued 
to  him.  In  making  the  computation  of  the  amount  for 
which  Jacob  Glos  was  entitled  to  be  reimbursed,  the  ex- 
aminer, no  doubt  through  inadvertence,  left  out  of  his 
calculation  one  of  the  lots  and  computed  the  amounts  ex- 
pended by  Jacob  Glos  as  to  two  of  the  lots,  only,  and  fixed 
the  amount  for  which  he  was  to  be  reimbursed  upon  that 

268  -  23 


354  Finn  v.  Glos.  [268  Dl. 

basis.  Objections  ii  and  12  filed  to  the  report  of  the  ex- 
aminer were,  in  substance,  that  the  amount  found  by  the 
examiner  to  have  been  expended  by  Glos  was  incorrect 
and  insufficient  and  did  not  include  all  expenditures  made. 
Appellee  insists  that  this  matter  has  been  raised  for  the  first 
time  in  this  court,  but  such  is  not  the  case.  The  objections 
to  the  examiner's  report  were  specific  and  were  ordered  to 
stand  as  exceptions  in  the  circuit  court.  Whether,  in  argu- 
ing these  exceptions  before  the  trial  court,  counsel  for  ap- 
pellants was  specific  in  stating  the  basis  of  these  exceptions 
we  are  not  advised,  but  the  exceptions  were  there  and  were 
overruled  by  the  court. 

Appellee  frankly  concedes  that  this  is  an  error  which 
would  have  been  promptly  corrected  had  it  been  specifically 
called  to  the  attention  of  the  examiner  or  the  trial  court. 
She  seeks  to  avoid  the  effect  of  this  error  by  contending 
that  as  under  the  prcecipe  of  appellants  a  part,  only,  of  the 
record  has  been  brought  up  for  review  the  decree  of  the 
circuit  court  will  be  supported  by  every  reasonable  intend- 
ment and  presumption,  and  it  will  be  presumed  that  errors 
appearing  upon  that  portion  of  the  record  presented  are 
cured  by  other  parts  of  the  record  not  brought  up  for 
review.  The  cases  cited  by  appellee  to  support  this  con- 
tention are  not  in  point  here.  By  the  amendment  of  sec- 
tion 81  of  the  Practice  act,  made  in  191 1,  it  is  provided 
that  when  a  party  »to  any  judgment  in  any  cause  of  a  civil 
nature  shall  desire  to  take  an  appeal,  he  shall  serve  upon 
the  opposite  party  or  his  attorney  five  days'  notice  of  the 
time  when  and  the  place  where  he  will  file  his  prcpcipe  for 
a  record,  together  with  a  copy  of  such  prcccipe,  and  shall 
file  with  the  proper  clerk  a  praecipe  specifying  such  parts 
of  the  record,  only,  as  shall  be  necessary  to  fairly  present 
the  errors  which  he  shall  assign.  If  the  opposite  party 
shall  desire  additional  parts  of  the  record  certified  upon 
which  to  assign  cross-errors  or  to  make  more  complete  the 
record  upon  which  the  appellant  or  plaintiff  in  error  will 
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assign  errors,  he  shall  file  an  additional  prcecipe  with  the 
proper  clerk,  specifying  the  additional  parts  of  the  rec- 
ord he  desires  certified.  It  is  further  provided  that  either 
party  who  shall  cause  unnecessary  costs  by  having  certified 
portions  of  the  record  not  necessary  to  present  the  points 
to  be  reviewed  shall  have  taxed  against  him  the  costs  thus 
incurred.  This  section  also  provides  that  if  it  shall  appear 
to  the  reviewing  court  that  the  record  in  any  cause  is  in- 
complete or  insufficient,  the  court  shall  order  such  addi- 
tional parts  of  the  record  to  be  certified  as  it  shall  deem 
necessary.  This  section  of  the  Practice  act  was  designed 
to  free  parties  of  the  unnecessary  expense  of  taking  up 
any  portion  of  a  record  not  necessary  to  a  review  of  the 
points  involved  on  appeal.  By  providing  for  the  service 
of  notice  on  the  opposite  party  of  the  time  when  a  prcecipe 
will  be  filed  for  the  portions  of  the  record  desired,  together 
with  a  copy  of  the  prcecipe,  the  opposite  party  is  clearly 
advised  in  apt  time  just  what  portions  of  the  record  his 
opponent  intends  to  present  to  the  reviewing  court.  He  is 
then  permitted  to  supply  any  portions  of  the  record  not 
called  for  by  the  prcecipe  and  which  he  deems  to  be  neces- 
sary in  determining  the  questions  involved  on  the  appeal. 
By  a  failure  to  ask  for  any  additional  portions  of  the  rec- 
ord he  acquiesces  in  the  judgment  of  his  opponent  that 
every  part  of  the  record  necessary  to  properly  present  the 
questions  raised  on  appeal  has  been  certified  to  the  review- 
ing court,  and  he  is  bound  by  that  record  on  the  appeal. 
It  being  conceded  that  the  order  fixing  the  amount  for 
which  Jacob  Glos  should  be  reimbursed  is  erroneous,  the 
judgment  and  order  of  the  circuit  court  are  reversed  and 
the  cause  is  remanded  to  that  court,  with  directions  to 
make  a  proper  computation  of  this  amount. 

Reversed  and  remanded,  with  directions. 
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Laura  Staley,  Admx.,  Plaintiff  in  Error,  vs.  Illinois 
Central  Railroad  Company,  Defendant  in  Error. 

Opinion  filed  June  24,  1915. 

1.  Railroads — when  injury  is  received  while  employee  was  en- 
gaged in  inter-State  commerce.  Where  a  machinist  employed  by 
a  railroad  company  is  sent  by  his  foreman  to  repair  an  engine  en- 
gaged in  switching  and  handling  inter-State  commerce,  and  while 
on  his  way  to  do  the  work  he  is  struck  by  another  engine  engaged 
in  switching  all  classes  of  freight,  both  inter- State  and  intra-State, 
the  injury  is  received  while  the  employee  was  engaged  in  inter- 
State  commerce. 

2.  Same — what  is  the  subject  or  field  covered  by  the  Federal 
Employers'  Liability  act.  The  subject  or  field  covered  by  the  Fed- 
eral Employers*  Liability  act  is  the  employer's  liability  to  em- 
ployees for  injuries  received  by  them  while  engaged  in  iriter-State 
transportation  by  rail,  and  such  act  therefore  excludes  all  other 
liability  for  such  injuries  imposed  by  the  common  law  or  the  stat- 
utes of  the  various  States. 

3.  Same — the  Workmen's  Compensation  act  does  not  apply  to 
injuries  received  in  inter-State  commerce.  The  Illinois  Work- 
men's Compensation  act  has  no  application  to  injuries  received  by 
a  railroad  employee  while  engaged  in  inter-State  commerce,  but 
the  matter  of  the  employer's  liability  in  such  case  is  exclusively 
governed  by  the  Federal  Employers*  Liability  act,  regardless  of 
the  question  of  negligence  or  want  of  negligence  of  either  employer 
or  employee. 

4.  Same — Illinois  Workmen's  Compensation  act  is  not  within 
section  5  of  Federal  Employers'  Liability  act.  The  Illinois  Work- 
men's Compensation  act  is  not  within  the  contemplation  of  sec- 
tion 5  of  the  Federal  Employers'  Liability  act,  which  provides  that 
any  contract,  rule,  regulation  or  device  whatsoever,  the  purpose  of 
which  shall  be  to  enable  a  common  carrier  to  exempt  itself  from 
liability  under  the  act,  shall  to  that  extent  be  void,  but  that  a  com- 
mon carrier,  in  any  suit  brought  against  it  under  the  act,  may  set 
off  any  sum  it  has  contributed  or  paid  to  any  insurance  relief, 
benefit  or  indemnity  that  may  have  been  paid  to  the  employee  on 
account  of  the  injury  or  death. 

Writ  oi^^  Error  to  the  Appellate  Court  for  the  Fourth 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Marion  county;  the  Hon.  Thomas  M.  Jett, 
Judge,  presiding. 
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Frank  F.  Noleman,  and  June  C.  Smith,  for  plain- 
tiff in  error. 

W.  W.  Barr,  C.  E.  Feirich,  and  Kagy  &  Vander- 
voRT,  (W.  S.  HoRTON,  of  counscl,)  for  defendant  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  a  proceeding  under  the  Workmen's  Compensa- 
tion law  of  this  State,  (Laws  of  1911,  p.  315,)  commenced 
by  petition  filed  by  plaintiff  in  error  in  the  circuit  court  of 
Marion  county  for  compensation  for  the  death  of  her  hus- 
band, who  was  run  over  and  killed  by  one  of  defendant  in 
error's  switch  engines  in  its  yards  near  Centralia,  Illinois. 
The  defendant  in  error  was  served  with  notice,  and,  after 
certain  motions  had  been  made,  filed  an  amended  answer, 
wherein  it  set  up  that  the  cause  stated  in  the  petition  was 
not  comprehended  within  the  meaning  of  said  Workmen's 
Compensation  act  but  was  within  the  scope  and  meaning  of 
the  Federal  Employers'  Liability  act.  The  trial  court  found 
in  favor  of  plaintiff  in  error  and  entered  judgment  in  her 
favor  for  $3500,  payable  in  a  lump  sum.  From  this  judg- 
ment defendant  in  error  appealed  to  the  Appellate  Court. 
That  court  affirmed  the  judgment  of  the  trial  court,  except 
that  it  was  held  that  under  the  Workmen's  Compensation 
act  it  should  not  be  for  the  full  amount  of  $3500  but  should 
have  been  commuted  at  its  present  value.  Plaintiff  in  er- 
ror thereupon  brought  the  cause  to  this  court  by  petition 
for  certiorari. 

Several  questions  are  raised  and  argued  in  the  briefs. 
It  is  first  necessary  to  consider  and  decide  the  question 
whether  there  can  be  a  recovery  in  this  cause  under  the 
Illinois  Workmen's  Compensation  act,  so  called,  or  whether 
the  cause  is  comprehended  within  the  meaning  and  scope  of 
the  Federal  Employers'  Liability  act  and  recovery  can  only 
be  had  under  this  last  named  law.  If  the  position  of  de- 
fendant in  error  on  this  point,  raised  by  filing  cross-errors 
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in  this  court,  is  sustained,  it  will  be  unnecessary  to  consider 
the  other  questions  involved. 

Counsel  for  defendant  in  error  insist  in  their  amended 
answer  that  plaintiff  in  error's  intestate  was  engaged,  at 
the  time  of  his  fatal  injury,  in  inter-State  commerce  and 
that  therefore  the  Federal  Employers'  Liability  act  controls, 
superseding  all  State  laws  on  the  subject.  The  evidence 
showed  that  the  deceased  was  working,  on  the  day  of  the 
injury,  March  28,  191 3,  in  defendant  in  error's  switch  or 
terminal  yards  near  Centralia,  Illinois,  as  a  machinist,  his 
duty  being  to  repair  the  switch  engines  in  the  yards.  He 
was  sent  by  his  superior  officer  to  repair  the  whistle-rod  on 
an  engine  engaged  in  switching  and  handling  inter-State 
commerce.  As  he  went  down  a  switch  track  he  saw  the 
engine  coming  toward  him  and  stepped  out  of  its  way  onto 
another  track  immediately  in  front  of  another  moving  en- 
gine, by  which  he  was  knocked  down  and  killed  instantly. 
The  last  named  engine  was  also  engaged  in  switching  all 
classes  of  freight,  inter-State  as  well  as  intra-State.  Coun- 
sel for  defendant  in  error  contend,  and  counsel  for  plaintiff 
in  error  concede,  that  the  deceased  was  at  the  time  of  the 
accident  engaged  in  inter-State  commerce.  On  the  evidence 
as  presented  in  the  record  before  us  no  other  conclusion  can 
be  reached  under  the  holdings  of  the  United  States  Supreme 
Court.  (Pederscn  v.  Delaware,  Lackawanna  and  Western 
Railroad  Co.  229  U.  S.  146;  St.  Louis,  San  Francisco  and 
Texas  Railway  Co.  v.  Scale,  229  id.  156;  Missouri,  Kan- 
sas and  Texas  Railroad  Co.  v.  United  States,  231  id.  112.) 
The  Federal  Employers'  Liability  act  will  therefore  control 
if  it  covers  the  identical  subject  matter  or  the  same  field  as 
that  covered  by  the  Illinois  Workmen's  Compensation  act 

Counsel  argue  at  length  as  to  whether  the  Workmen's 
Compensation  act  imposes  a  direct  burden  upon  inter-State 
commerce.  In  our  judgment  that  is  not  the  decisive  ques- 
tion here.  The  general  principles  governing  the  exercise  of 
Federal  authority,  when  inter-State  commerce  is  affected, 
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have  been  firmly  established  by  the  decisions  of  the  United 
States  Supreme  Court.  The  power  of  Congress  to  regulate 
commerce  among  the  several  States  is  supreme  and  plenary 
under  the  constitution.  The  reservation  to  the  States  to 
legislate  on  questions  affecting  inter-State  commerce  is  only 
of  that  authority  which  is  consistent  with  and  not  opposed 
to  the  grant  of  Congress,  which  extends  to  every  instru- 
mentality or  agency  by  which  inter-State  commerce  may  be 
carried  on.  The  decisions  hold  that  with  respect  to  certain 
subjects  embraced  within  the  gra*it  of  the  constitution  which 
are  of  such  a  nature  as  to  demand  that  if  regulated  at  all 
their  regulation  should  be  prescribed  by  a  single  authority 
the  power  of  Congress  is  exclusive,  while  in  other  matters 
admitting  of  diversity  of  treatment,  according  to  the  special 
requirements  of  local  conditions,  "the  States  may  act  within 
their  respective  jurisdictions  until  Congress  sees  fit  to  act, 
and  when  Congress  does  act,  the  exercise  of  its  authority 
overrides  all  conflicting  State  legislation."  {Simpson  v. 
Shepard,  230  U.  S.  352.)  The  doctrine  that  the  States  can 
not,  under  any  guise,  impose  direct  burdens  upon  inter-State 
commerce  forms  the  basis  of  the  foregoing  classification. 
Within  certain  limitations  there  remains  to  the  States,  until 
Congress  acts,  a  wide  range  for  the  exercise  of  the  power 
appropriate  to  territorial  jurisdiction  although  inter-State 
commerce  may  be  affected.  Included  within  these  limita- 
tions are  those  matters  of  a  local  nature  as  to  which  it  is 
impossible  to  derive  from  tjie  constitutional  provisions  an 
intention  that  they  should  go  uncontrolled  pending  Federal 
legislation.  It  is  therefore  "competent  for  a  State  to  gov- 
ern its  internal  commerce,  to  provide  local  improvements, 
to  create  and  regulate  local  facilities,  to  adopt  protective 
measures  of  a  reasonable  character  in  the  interest  of  the 
health,  safety,  morals  and  welfare  of  its  people,  although 
inter-State  commerce  may  incidentally  or  indirectly  be  in- 
volved." {Simpson  v.  Shepard,  supra,  on  page  402.)  It 
is  unnecessary  for  us  to  refer  to  or  discuss  the  various  de- 
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cisions  touching  this  question.  Many  of  them  are  referred 
to  and  considered  and  these  general  doctrines  discussed  at 
length  in  the  case  from  which  we  have  just  quoted.  The 
question  in  the  case  before  us  is  not  whether  the  deceased 
was  engaged  in  inter-State  commerce  at  the  time  of  the  ac- 
cident, for  that  is  conceded.  Neither  is  it  necessarily  the 
question  whether  the  Workmen's  Compensation  act  affected 
directly  and  substantially  an  instrument  of  commerce.  The 
argument  of  counsel  for  plaintiff  in  error  that  the  Work- 
men's Compensation  act  affects  the  employee  "solely  as  a 
member  of  society  and  not  as  an  instrument  of  society," 
and  is  therefore  within  the  police  power  of  the  State,  can 
not  be  sustained  if  Congress  h^s  by  legislation  acted  on  the 
"subject  matter"  or  the  "particular  subject"  or  in  the  "same 
field"  (as  those  terms  are  understood  in  the  decisions)  as 
that  covered  by  the  Illinois  Workmen's  Compensation  act. 
Counsel  in  their  briefs  state  that  the  particular  question 
here  presented  has  never  been  considered  or  decided  by  any 
court,  either  State  or  Federal.  We  have  been  unable  to  find 
any  decision  of  a  court  of  final  review  where  such  question 
has  been  under  consideration.  But  see  as  bearing  on  this 
question  in  nisi  prius  and  intermediate  courts  of  review  the 
following :  Rounsaville  v.  Central  Railroad  Co.  of  New  Jer- 
sey, 37  N.  J.  L.  J.  29s ;  Smith  v.  Industrial  Accident  Com- 
mission  of  California,  147  Pac.  Rep.  600;  Winfield  v.  New 
York  Central  and  Hudson  River  Railroad  Co,  153  N.  Y. 
Supp.  499.  We  have  therefore  deemed  it  proper  to  discuss 
at  some  length  the  authorities  that  bear,  directly  or  indi- 
rectly, on  the  point  to  be  decided. 

In  considering  the  question  whether  Congress  has  acted 
upon  the  same  matter  as  that  covered  by  a  State  statute  the 
Federal  courts  have  used  different  terms  in  different  deci- 
sions. In  Smith  v.  Alabama,  124  U.  S.  465,  the  words 
"subject  matter"  or  "subject  contained"  in  the  State  statute 
were  employed. 
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In  Nashville,  etc.  Railway  Co,  v.  Alabama,  128  U.  S. 
96,  the  court  said  (p.  loi):  "It  is  conceded  that  the 
power  of  Congress  to  regulate  inter-State  commerce  is  ple- 
nary; that  as  an  incident  to  it  Congress  may  legislate  as 
to  the  qualifications,  duties  and  liabilities  of  the  employees 
and  others  on  railway  trains  in  that  commerce,  and  that 
such  legislation  will  supersede  any  State  action  on  the 
subject." 

In  Leisy  v.  Hardin,  135  U.  S.  lOo,  in  considering  this 
question  the  court  used  the  term  "particular  subjects." 

In  Gulf,  Colorado  and  Santa  Fe  Railway  Co.  v.  Hef- 
^^Vf  158  U.  S.  98,  the  opinion  states  (p.  102)  :  "Clearly 
the  State  and  national  acts  relate  to  the  same  subject  mat- 
ter and  prescribe  different  rules.  *  *  *  In  such  case 
one  must  yield,  and  that  one  is  the  State  law." 

In  Chicago,  Milwaukee  and  St.  Paul  Railroad  Co.  v. 
Solan,  169  U.  S.  133,  the  court,  in  discussing  the  validity 
of  State  regulations  as  to  the  liabilities  of  State  carriers 
of  passengers,  said  (p.  137)  :  "They  are  not  in  themselves 
regulations  of  inter-State  commerce,  although  they  con- 
trol, in  some  degree,  the  contract  and  the  liability  of  those 
engaged  in  such  commerce.  So  long  as  Congress  has  not 
legislated  upon  the  particular  subject  they  are  rather  to  be 
regarded  as  legislation  in  aid  of  such  commerce  and  as  a 
rightful  exercise  of  thef  police  power  of  the  State  to  regu- 
late the  relative  rights  and  duties  of  all  persons  and  cor- 
porations within  its  limits."  This  definition  or  rule  as  laid 
down  in  this  last  case  was  quoted  with  approval  in  Adams 
Express  Co.  v.  Croninger,  226  U.  S.  491. 

In  Missouri,  Kansas  and  Texas  Railway  Co.  v.  Haber, 
169  U.  S.  613,  in  considering  the  Federal  statutes  bearing 
on  the  inter-State  shipment  of  cattle  and  comparing  those 
statutes  with  statutes  of  Kansas  with  reference  to  bring- 
ing into  that  State  cattle  liable  to  communicate  certain  dis- 
eases, the  court  said  (p.  627)  :  "Although  the  power  of 
Congress  to  regulate  commerce  among  the  States  and  the 
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power  of  the  States  to  regulate  their  purely  domestic  af- 
fairs are  distinct  powers,  which  in  their  application  may  at 
times  bear  upon  the  same  subject,  no  collision  that  would 
disturb  the  harmony  of  the  national  and  State  governments 
or  produce  any  conflict  between  the  two  governments  in 
the  exercise  of  their  respective  powers  need  occur,  unless 
the  national  government,  acting  within  the  limits  of  its 
constitutional  authority,  takes  under  its  immediate  control 
and  exclusive  supervision  the  entire  subject  to  which  the 
State  legislation  may  refer."  And  it  was  there  held  that 
the  Federal  and  State  statutes  were  not  in  conflict. 

Somewhat  similar  statutes  were  under  consideration 
in  Reid  v.  Colorado,  187  U.  S.  137.  The  opinion  states 
(p.  146)  :  "When  the  entire  subject  of  the  transportation 
of  live  stock  from  one  State  to  another  is  taken  under 
direct  national  supervision  and  a  system  devised  by  which 
diseased  stock  may  be  excluded  from  inter-State  com- 
merce, all  local  or  State  regulations  in  respect  of  such 
matters  and  covering  the  same  ground  will  cease  to  have 
any  force,  whether  formally-  abrogated  or  not,  and  such 
rules  and  regulations  as  Congress  may  lawfully  prescribe 
or  authorize  will  alone  control.  [Citing  authorities.]  The 
power  which  the  States  might  thus  exercise  may  in  this 
way  be  suspended  until  national  control  is  abandoned  and 
the  subject  be  thereby  left  under  the  police  power  of  the 
States.  But  the  difficulty  with  the  defendant's  case  is  that 
Congress  has  not  by  any  statute  covered  the  whole  sub- 
ject of  the  transportation  of  live  stock  among  the  several 
States,  and,  except  in  certain  particulars  not  involving  the 
present  issue,  has  left  a  wide  field  for  the  exifercise  by  the 
States  of  their  power,  by  appropriate  regulations,  to  pro- 
tect their  domestic  animals  against  contagious,  infectious 
and  communicable  diseases." 

In  Northern  Pacific  Railway  Co.  v.  Washington,  222 
U.  S.  370,  the  court  quoted  with  approval  the  statement 
in  the  opinion  of  a  State  court  that  if  Congress  has  legis- 
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lated  "its  act  supersedes  any  and  all  State  legislation  on 
that  particular  subject,"  and  further  stated  that  the  power 
of  the  State  court  to  act  only  existed  from  the  silence  of 
Congress  on  the  subject,  and  continued  (p.  378)  :  "This 
being  the  conceded  premise  upon  which,  alone,  the  States 
law  could  have  been  made  applicable,  it  results  that  as  the 
enactment  by  Congress  of  the  law  in  question  was  an  as- 
sertion of  its  power,  by  the  fact,  alone,  of  such  manifes- 
tation that  subject  was  at  once  removed  from  the  sphere 
of  the  operation  of  the  authority  of  the  State."  In  this 
case  it  was  held  that  congressional  legislation  as  to  hours 
of  service  so  completely  covered  the  field  as  to  prevent 
State  legislation  on  that  subject. 

In  Southern  Railroad  Co,  v.  Reid,  222  U.  S.  424,  the 
court,  in  discussing  the  power  of  the  States  to  make  rates, 
said  with  reference  to  a  State  statute  (p.  437)  :  "Does  it, 
as  contended  by  the  plaintiff  in  error,  take  control  of  the 
subject  matter  and  impose  affirmative  duties  upon  the  car- 
rier which  the  State  cannot  even  supplement?  In  other 
words,  has  Congress  taken  possession  of  the  field?" 

In  Savage  v.  Jones,  225  U.  S.  501,  Federal  and  State 
statutes  with  reference  to  the  sale  and  shipment  of  food 
for  domestic  animals  were  considered.  It  is  stated  in  the 
opinion  (p.  533) :  "When  the  question  is  whether  a  Fed- 
eral act  overrides  a  State  law,  the  entire  scheme  of  the 
statute  must,  of  course,  be  considered,  and  that  which 
needs  must  be  implied  is  of  no  less  force  than  that  which 
is  expressed.  If  the  purpose  of  the  act  cannot  otherwise 
be  accomplished,  if  its  operation  within  its  chosen  field  else 
must  be  frustrated  and  its  provisions  be  refused  their  nat- 
ural effect,  the  State  law  must  yield  to  the  regulation  of 
Congress  within  the  sphere  of  its  delegated  power.  [Cit- 
ing authorities.]  But  the  intent  to  supersede  the  exercise 
by  the  State  of  its  police  power  as  to  matters  not  covered 
by  the  Federal  legislation  is  not  to  be  inferred  from  the 
mere  fact  that  Congress  has  seen  fit  to  circumscribe  its 
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regulation  and  to  occupy  a  limited  6eld.  In  other  words, 
such  intent  is  not  to  be  implied  unless  the  act  of  Congress, 
fairly  interpreted,  is  in  actual  conflict  with  the  law  of  the 
State."  % 

In  Hampton  v.  St  Louis,  Iron  Mountain  and  South- 
ern Railway  Co.  227  U.  S.  456,  it  was  held  that  an  Arkan- 
sas statute  imposing  a  penalty  for  failure  to  deliver  cars 
had  been  superseded  by  the  provisions  of  the  Federal  act, 
although  the  provisions  of  the  two  acts  were  not  identical. 

In  Brie  Railroad  Co.  v.  New  York,  233  U.  S.  671,  the 
court,  in  discussing  the  power  of  the  State  and  nation  to 
regulate  the  hours  of  employment  of  railroad  employees, 
said  that  where  there  is  a  conflict  the  State  legislation 
must  give  way;  that  when  Congress  acts  in  such  a  way 
as  to  manifest  its  purpose  to  exercise  its  authority  the 
regulating  power  of  the  State  ceases  to  exist;  and  it  was 
there  held  that  the  two  acts  were  in  conflict  and  that  one 
did  not  merely  supplement  the  other,  the  opinion  saying 
(p.  683)  :  "It  is  not  that  there  may  be  division  of  the 
field  of  regulation,  but  an  exclusive  occupation  of  it  when 
Congress  manifests  a  purpose  to  enter  it." 

In  Atlantic  Coast  Line  Railroad  Co.  v.  Georgia,  234 
U.  S.  280,  the  court  sustained  a  State  statute  requiring  lo- 
comotives engaged  in  inter-State  commerce  to  be  equipped 
with  electric  headlights  of  a  certain  candle  power,  as  a 
police  regulation.  After  discussing  the  authorities,  includ- 
ing many  that  we  have  already  cited  in  this  opinion,  and 
also  considering  the  various  acts  of  Congress  bearing  on 
the  subject,  the  opinion  says  (p.  293)  :  "It  is  manifest 
that  none  of  these  acts  provides  regulations  for  locomotive 
headlights.  *  *  *  The  most  that  can  be  said  is  that  in- 
quiries have  been  made  but  that  Congress  has  not  yet  de- 
cided to  establish  regulations,  either  directly  or  through  its 
subordinate  body,  as  to  the  appliance  in  question.  The  in- 
tent to  supersede  the  exercise  of  the  State's  police  power 
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with  respect  to  this  subject  cannot  be  inferred  from  the 
restricted  action  which  thus  far  has  been  taken." 

In  Southern  Railway  Co.  v.  Railroad  Commission  of 
Indiana,  236  U.  S.  439,  the  court  had  under  consideration 
ah  Indiana  statute  requiring  railway  companies  to  place 
secure  grab-irons  and  hand-holds  on  the  ends  and  sides 
of  cars  engaged  in  inter-State  commerce,  and  it  was  held 
that  until  Congress  had  entered  that  field  the  State  could 
legislate  as  to  the  equipment  of  cars  in  such  a  manner  as 
would  only  incidentally  affect,  without  burdening,  inter- 
State  commerce,  but  also  held  that  Congress  had  entered 
upon  that  field  and  therefore  superseded  existing  State 
legislation  on  the  same  subject,  saying  (p.  446)  :  "Un- 
der the  constitution  the  nature  of  that  power  is  such  that 
when  exercised  it  is  exclusive,  and,  ipso  facto,  supersedes 
existing  State  legislation  on  the  same  subject.  Congress, 
of  course,  could  have  circumscribed  its  regulations  so  as 
to  occupy  a  limited  field.  {Savage  v.  Jones,  225  U.  S. 
50^>  533  >  Atlantic  Line  v.  Georgia,  234  id.  280,  293.) 
But  so  far  as  it  did  legislate,  the  exclusive  effect  of  the 
Safety  Appliance  act  did  not  relate  merely  to  details  of 
the  statute  and  the  penalties  it  imposed;  but  extended  to 
the  whole  subject  of  equipping  cars  with  appliances  in- 
tended for  the  protection  of  employees.  The  States  there- 
after could  not  legislate  so  as  to  require  greater  or  less  or 
different  equipment,  nor  could  they  punish  by  imposing 
greater  or  less  or  different  penalties,  for,  as  said  in  Prigg 
v.  Commonwealth  of  Pennsylvania,  16  Pet.  539,  617:  'If 
Congress  have  a  constitutional  power  to  regulate  a  par- 
ticular subject  and  they  do  actually  regulate  it  in  a  given 
manner  and  in  a  certain  form,  it  cannot  be  that  the  State 
Jegislatures  have  a  right  to  interfere,  and,  as  it  were,  by 
way  of  complement  to  the  legislation  of  Congress,  to  pre- 
scribe additional  regulations  and  what  they  may  deem  aux- 
iliary provisions  for  the  same  purpose.  In  such  a  case  the 
legislation. of  Congress,  in  what  it  does  prescribe,  mani- 
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festly  indicates  that  it  does  not  intend  that  there  shall  be 
any  further  legislation  to  act  upon  the  subject  matter.  Its 
silence  as  to  what  it  does  not  do  is  as  expressive  of  what 
its  intention  is  as  the  direct  provisions  made  by  it.  *  *  * 
The  will  of  Congress  upon  the  whole  subject  is  as  clearly 
established  by  what  it  had  not  declared  as  by  what  it  has 
expressed.'  Without,  therefore,  discussing  the  many  cases 
sustaining  the  right  of  the  States  to  legislate  on  subjects 
which  while  not  burdening  may  yet  incidentally  affect  in- 
ter-State commerce,  it  is  sufficient  here  to  say  that  Con- 
gress has  so  far  occupied  the  field  of  legislation  relating 
to  the  equipment  of  freight  cars  with  safety  appliances  as 
to  supeirsede  existing  and  prevent  further  legislation  on 
that  subject." 

What  is  the  "subject,"  "particular  subject,"  "subject 
matter,"  "field,"  "particular  field"  or  "chosen  field"  cov- 
ered by  the  Federal  Employers'  Liability  act?  That  act 
was  originally  passed  in  1908,  having  since  been  amended 
in  some  particulars  on  points  not  at  issue  in  this  case.  The 
title  and  the  principal  sections  that  must  be  considered  read 
as  follows : 

"An  act  relating  to  the  liability  of  common  carriers  by 
railroad  to  their  employees  in  certain  cases, 

^'Be  it  enacted  by  the  Senate  and  Hbuse  of  Represen- 
tatives of  the  United  States  of  America  in  Congress  or- 
sembled:  That  every  common  carrier  by  railroad  while 
engaging  in  commerce  between  any  of  the  several  States 
or  Territories,  or  between  any  of  the  States  and  Terri- 
tories, or  between  the  District  of  Columbia  and  any  of  the 
States  or  Territories,  or  between  the  District  of  Columbia 
or  any  of  the  States  or  Territories  and  any  foreign  nation 
or  nations,  shall  be  liable  in  damages  to  any  person  suffer- 
ing injury  while  he  is  employed  by  such  carrier  in  such 
commerce,  or,  in  case  of  the  death  of  such  employee,  to 
his  or  her  personal  representative,  for  the  benefit  of  the 
surviving  widow  or  husband  and  children  of  such  em- 
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ployee,  and  if  none,  then  of  such  employee's  parentSy  and 
if  none,  then  of  the  next  of  kin  dependent  upon  such  em- 
ployee, for  such  injury  or  death  resulting,  in  whole  or  in 
part,  from  the  negligence  of  any  of  the  officers,  agents  or 
employees  of  such  carrier,  or  by  reason  of  any  defect  or 
insufficiency,  due  to  its  negligence,  in  its  cars,  engines,  ap- 
pliances, machinery,  track,  road-bed,  works,  boats,  wharves 
or  other  equipment. 

"Sec.  3.  That  in  all  actions  hereafter  brought  against 
any  such  common  carrier  by  railroad  under  or  by  virtue 
of  any  of  the  provisions  of  this  act  to  recover  damages  for 
personal  injuries  to  an  employee,  or  where  such  injuries 
have  resulted  in  his  death,  the  fact  that  the  employee  may 
have  been  guilty  of  contributory  negligence  shall  not  bar 
a  recovery,  but  the  damages  shall  be  diminished  by  the 
jury  in  proportion  to  the  amount  of  negligence  attributable 
to  such  employee:  Provided,  that  no  such  employee  who 
may  be  injured  or  killed  shall  be  held  to  have  been  guilty 
of  contributory  negligence  in  any  case  where  the  viola- 
tion of  such  common  carrier  of  any  statute  enacted  for  the 
safety  of  employees  contributed  to  the  injury  or  death  of 
such  employee. 

"Sec.  4.  That  in  any  action  brought  against  any  com- 
mon carrier  under  or  by  virtue  of  any  of  the  provisions  of 
this  act  to  recover  damages  for  injuries  to  or  the  death 
of  any  of  its  employees,  siich  employee  shall  not  be  held 
to  have  assumed  the  risks  of  his  employment  in  any  case 
where  the  violation  by  such  common  carrier  of  any  statute 
enacted  for  the  safety  of  employees  contributed  to  the  in- 
jury or  death  of  such  employee. 

"Sec.  5.  That  any  contract,  rule,  regulation  or  device 
whatsoever,  the  purpose  or  intent  of  which  shall  be  to 
enable  any  common  carrier  to  exempt  itself  from  any  lia- 
bility created  by  this  act,  shall  to  that  extent  be  void :  Pro- 
Tndedj  that  in  any  action  brought  against  any  such  com- 
mcMi  carrier  under  or  by  virtue  of  any  of  the  provisions 
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of  this  act,  such  common  carrier  may  set  oflF  therein  any 
sum  it  has  contributed  or  paid  to  any  insurance,  relief 
benefit  or  indemnity  that  may  have  been  paid  to  the  in- 
jured employee,  or  the  person  entitled  thereto,  on  account 
of  the  injury  or  death  for  which  said  action  was  brought." 
A  former  act  of  Congress  had  been  declared  unconsti- 
tutional in  Employers'  Liability  cases,  207  U.  S.  463,  be- 
cause that  act  attempted  to  regulate  the  relation  of  master 
and  servant  in  intra-State  as  well  as  inter-State  commerce. 
The  precise  question  here  before  us  was  not  touched  upon 
in  that  case.  It  is  reasonable  to  presume  that  Congress, 
in  passing  the  later  act  which  we  now  have  tinder  con- 
sideration, intended  to  cover  the  relation  bf  master  and 
servant  only  as  to  acts  directly  affecting  inter-State  com- 
merce. The  first  and  perhaps  the  leading  case  discussing 
and  construing  the  present  act  is  Mondou  v.  New  York, 
New  Haven  and  Hartford  Railroad  Co:  223  U.  S.  i.  In 
that  case  the  court  said  (p.  51)  :  "The  present  act,  un- 
like the  one  condemned  in  Brnployers'  Liability  cases,  207 
U.  S.  463,  deals  only  with  the  liability  of  a  carrier  en- 
gaged in  inter-State  commerce  for. injuries  sustained  by 
its  employees  while  engaged  in  such  commerce."  Again, 
on  page  54 :  "Prior  to  the  present  act  the  laws  of  the 
several  States  were  regarded  as  determinative  of  the  lia- 
bility of  employers  engaged  in  inter-State  commerce  for 
injuries  received  by  their  employees  while  engaged  in  such 
commerce.  But  that  was  because  Congress,  although  em- 
powered to  regulate  that  subject,  had  not  acted  thereon, 
and  because  the  subject  is  one  which  falls  within  the  police 
power  of  the  State  in  the  absence  of  action  by  Congress. 
[Citing  authorities.]  The  inaction  of  Congres?s,  however, 
in  nowise  affected  its  power  over  the  subject,  [citing  au- 
thorities,] and  now  that  Congress  has  acted,  the  laws  of 
the  States,  in  so  far  as  they  cover  the  same  field,  are  su- 
perseded, for  necessarily  that  which  is  not  supreme  must 
yield  to  that  which  is."  ■- 
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In  Pulgham  v.  Railroad  Co.  167  Fed.  Rep.  660,  the  court 
said:  "It  is  clear  that  the  act  of  April  22,  1908,  supra, 
superseded  and  took  the  place  of  all  State  statutes  regulat- 
ing relations  of  employers  and  employees  engaged  in  inter- 
State  commerce  by  railroads.  It  covered  not  only  injuries 
sustained  by  employees  engaged  in  that  commerce  resulting 
from  the  negligence  of  the  master  and  his  servants  and 
from  defects  in  the  designated  instrumentalities  in  use  in 
that  commerce,  but  also  dealt  with  contributory  and  com- 
parative negligence  and  assumed  risk,  making,  in  certain 
cases  at  least,  the  master  an  insurer  of  the  safety  of  the  ser- 
vant while  in  his  employment  in  that  commerce.  It  covers 
and  overlaps  the  whole  State  legislation,  and  is  therefore 
exclusive.  All  State  legislation  on  that  subject  must  give 
way  before  that  act."  To  the  same  effect  see  Dewberry  v. 
Southern  Railway  Co.  175  Fed.  Rep.  307 ;  Taylor  v.  South- 
ern Railway  Co.  178  id.  380;  Bottoms  v.  St.  Louis  and  San 
Prancisco,  Railway  Co.  179  id.  318;  Fithian  v.  St.  Louis 
and San'PranciscQ  Raikvay  Co.  188  id.  842. 

In  Philadelphia,  Baltimore  and  Washington  Railroad 
Co.  V.  Schubert,  224  U.  S.  603,  in  discussing  the  question 
as  to  whether  the  injured  employee,  in  accepting  benefits 
under  a  contract  of  membership  in  a  railroad  relief  depart- 
ment, thereby  took  his  case  out  from  under  the  Federal 
Employers' Liability  act,  the  court  said  (p.  613)  :  "To  sub- 
ordinate the  exercise  of  the  Federal  authority  to  the  con- 
tinuing operation  of  previous  contracts  would  be  to  place, 
to  this  extent,  the  regulation  of  inter-State  commerce  in  the 
hands  of  private  individuals  and  to  withdraw  from  the  con- 
trol of  Congress  so  much  of  the  field  as  they  might  choose, 
by  prophetic  discernment,  to  bring  within  the  range  of  their 
agreements.    The  constitution  requires  no  such  limitation." 

In  Missouri,  Kansas  and  Texas  -Railroad  Co.  v.  Wulf, 
226  U.  S.  570,  it  was  stated  (p.  576) :  "The  court  was 
presumed  to  be  cognizant  of  the  enactment  of  the  Employ- 
ers' Liability  act,  and  to  know  that,  with  respect  to  the  re- 
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sponsibility  of  inter-State  carriers  by  railroad  to  their  em- 
ployees injured  in  such  commerce  after  its  enactment,  it 
had  the  effect  of  superseding  State  laws  upon  the  subject." 
In  Michigan  Central  Railroad  Co.  v.  Vreeland,  227 
U.  S.  59,  the  court,  in  discussing  the  scope  of  the  Federal 
Employers'  Liability  act,  said  (p.  65)  :  "We  think  the  act 
declares  two  distinct  and  independent  liabilities,  resting,  of 
course,  upon  the  common  foundation  of  a  wrongful  injury 
but  based  upon  altogether  different  principles.  *  *  *  We 
may  not  piece  out  this  act  of  Congress  by  resorting  to 
the  local  statutes  of  the  State  of  procedure  or  that  of 
the  injury.  The  act  is  one  which  relates  to  the  liability 
of  railroad  companies  engaged  in  inter-State  commerce  to 
their  employees  while  engaged  in  such  commerce.  The 
power  of  Congress  to  deal  with  the  subject  comes  from 
its  power  to  regulate  commerce  between  the  States.  Prior 
to  this  att  Congress  had  not  deemed  it  expedient  to  legis- 
late upon  the  subject,  though  its  power  was  ample.  'The 
subject  *  *  *  is  one  which  falls  within  the  police  power 
of  the. State  in  the  abserice  of  legislation  by  Congress.' 
*  *  *  By  this  act  Congress, has  undertaken  to  cover 
the  subject  of  the  liability  of  railroad  companies  to  their 
employees  injured  while  engaged  in  inter-State  commerce. 
This  exertion  of  a  power  which  is  granted  in  express  terms 
must  supersede  all  legislation  over  the  same  subject  by  the 
States.  *  *  *  It  therefore  follows  that  in  respect  of 
State  legislation  prescribing  the  liability  of  such  carriers 
for  injuries  to  their  employees  while  engaged  in  inter- 
State  commerce  this  act  is  paramount  and  exclusive,  and 
must  remain  so  until  Congress  shall  again  remit  the  sub- 
ject to  the  reserved  police  power  of  the  State.  [Citing 
authorities.]  The  statutes  of  many  of  the  States  expressly 
provide  for  the  survival  of  the  right  of  action  which  the 
injured  person  might  have  prosecuted  if  he  had  survived. 
But  unless  this  Federal  statute  which  declares  the  liability 
here  asserted  provides  that  the  right  of  action  shall  survive 


Jm,  Ml]  Staley  v.  I.  C.  R.  R.  Co.  371 

the  death  of  the  injured  employee  it  does  not  pass  to  his 
representative,  notwithstanding  State  legislation."  Prac- 
tically to  the  same  effect  on  the  question  involved  in  this 
last  case  is  Gulf,  Colorado  and  Santa  Fe  Railway  Co,  v. 
McGinmSj  228  U.  S.  173. 

In  5*^.  Louis,  Iron  Mountain  and  Southern  Railway  Co. 
v.  Hesterly,  228  U.  S.  702,  the  court  passed  on  the  ques- 
tion whether  the  Federal  Employers'  Liability  act  took  the 
place  of  an  Arkansas  statute  as  to  recovery  for  the  death 
of  the  plaintiff's  intestate.  The  State  Supreme  Court  had 
held  that  the  act  of  Congress  was  only  supplementary  and 
that  the  judgment  could  be  upheld  under  the  State  law. 
The  United  States  Supreme  Court  held  such  ruling  wrong, 
and  said  (p.  704)  :  "Coming  to  the  merits,  it  is  now  de- 
cided that  the  act  of  Congress  supersedes  State  laws  in 
the  matter  with  which  it  deals.  [Citing  authorities.]  The 
act  deals  with  the  liability  of  carriers,  while  engaged  in 
commerce  between  the  States,  for  defects  in  cars." 

In  Pedersen  v.  Delaware,  Lackawanna  and  Western 
Railroad  Co,  supra,  the  question  was  raised  as  to  whether 
the  act  in  which  the  plaintiff  was  engaged  was  inter-State 
commerce,  and  the  court  said  (p.  150)  :  "Considering  the 
terms  of  the  statute,  there  can  be  no  doubt  that  a  right  of 
recovery  thereunder  arises  only  where  the  injury  is  suf- 
fered while  the  carrier  is  engaged  in  inter-State  commerce 
and  while  the  employee  is  employed  by  the  carrier  in  such 
commerce.  ♦  *  *  The  true  test  always  is,  is  the  work 
in  question  a  part  of  the  inter-State  commerce  in  which 
the  carrier  is  engaged?"  To  the  same  effect  is  Illinois 
Central  Railroad  Co.  v.  Behrens,  233  U.  S.  473. 

In  5*/.  Louis,  San  Francisco  and  Texas  Railway  Co.  v. 
Seale,  supra,  there  was  a  question  raised  as  to  the  applica- 
bility of  a  State  statute.  The  opinion  states  on  this  point 
(p.  158)  :  "If  the  Federal  statute  was  applicable  the  State 
statute  was  excluded  by  reason  of  the  supremacy  of  the 
former  tmder  the  national  constitution.    *    *    *    The  real 
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question,  therefore,  is  whether  the  Federal  statute  was  ap- 
plicable, and  this  turns  upon  whether  the  injuries  which 
caused  the  death  of  the  deceased  were  sustained  while  the 
company  was  engaged,  and  while  he  was  employed  by  it, 
in  inter-State  commerce." 

In  North  Carolina  Railroad  Co.  v.  Zachary,  232  U.  S. 
248,  the  court  said  (p.  256)  :  "In  order  to  bring  the  case 
within  the  terms  of  the  Federal  act  *  *  *  defendant  must 
have  been,  at  the  time  of  the  occurrence  in  question,  en- 
gaged as  a  common  carrier  in  inter-State  commerce  and 
plaintiff's  intestate  must  have  been  employed  by  said  car- 
rier in  such  commerce.  If  these  facts  appeared  the  Federal 
act  governed,  to  the  exclusion  of  the  statutes  of  the  State.*' 
It  was  there  held  that  the  Federal  act,  and  not  the  State 
law,  must  apply  as  to  the  measure  of  recovery. 

In  Seaboard  Air  Line  Railway  Co,  v.  Norton,  233  U.  S. 
492,  there  is  a  very  exhaustive  discussion  of  questions  that 
are  closely  analogous  to  the  one  here  under  consideration. 
That  case  is  perhaps  the  most  nearly  in  point  to  this  one 
of  any  decided  by  the  United  States  Supreme  Court.  The 
State  courts,  both  trial  and  supreme,  had  held  that  certain 
State  statutes  were  applicable,  and  in  a  sense  supplement- 
ary, to  the  Federal  Employers'  Liability  act.  The  opinion 
in  the  case  held  to  the  contrary  and  among  other  things 
said  (p.  501)  :  "It  is  settled  that  since  Congress  by  the 
act  of  1908  took  possession  of  the  field  of  the  employer's 
liability  to  employees  in  inter-State  transportation  by  rail, 
all  State  laws  upon  the  subject  are  superseded.  [Citing 
the  Mondou  case,  supra.]  The  act  is  quoted  in  full  in 
that  case  at  page  6.  By  its  first  section  a  right  of  action 
is  conferred,  under  conditions  specified,  for  injury  or  death 
of  the  employee  'resulting,  in  whole  or  in  part,  from  the 
negligence  of  any  of  the  officers,  agents  or  employees  of 
such  carrier,  or  by  reason  of  any  defect  or  insufficiency, 
due  to  its  negligence,  in  its  cars,  engines,  appliances,  ma- 
chinery, track,  road-bed,  works,  boats,  wharves  or  oth^r 
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equipment.'  *  *  *  But  plainly,  with  respect  to  the  lat- 
ter as  well  as  the  former  ground  of  liability,  it  was  the 
intention  of  Congress  to  base  the  action  upon  negligence, 
only,  and  to  exclude  responsibility  of  the  carrier  to  its  em- 
ployees for  defects  and  insufficiencies  not  attributable  to 
negligence.  *  *  *  fo  hold  that  under  the  statute  the 
railroad  company  is  liable  for  the  injury  or  death  of  an 
employee  resulting  from  any  defect  or  insufficiency  in  its 
cars,  engines,  appliances,  etc.,  however  caused,  is  to  take 
from  the  act  the  words  'due  to  its  negligence.'  The  plain 
effect  of  these  words  is  to  condition  the  liability  upon  neg- 
ligence. *  *  *  The  instructions  above  quoted  imposed 
upon  the  employer  an  absolute  responsibility  for  the  safe 
condition  of  the  appliances  of  the  work.  *  *  *  It  is 
not  to  be  conceived  that  in  enacting  a  general  law  for 
establishing  and  enforcing  the  responsibility  of  common 
carriers  by  railroad  to  their  erpployees  in  inter-State  com- 
merce, Congress  intended  to  permit  the  legislatures  of  the 
several  States  to  determine  the  effect  of  contributory  neg- 
ligence and  assumption  of  risk  by  enacting  statutes  for  the 
safety  of  employees,  since  this  would,  in  effect,  relegate  to 
State  control  two  of  the  essential  factors  that  determine 
the  responsibility  of  the  employer."  The  court  discusses  at 
length  the  difference  between  the  doctrines  of  assumed  risk 
and  contributory  negligence,  and  then  continues :  "Here, 
again,  the  court  appears  to  have  followed  the  local  statute 
rather  than  the  act  of  Congress,  for  [the  North  Carolina 
statute  already  quoted]  has  been  held  by  the  State  Su- 
preme Court  to  abolish  assumption  of  risk  as  a  bar  to  an 
action  by  a  railroad  employee  for  an  injury  attributable  to 
defective  appliances  furnished  by  the  employer.  *  *  * 
The  trial  court,  while  recognizing  that  the  act  of  Congress 
applied  so  far  as  its  terms  extended,  and  that  by  its  terms 
the  employee  is  not  to  be  held  to  have  assumed  the  risk 
in  any  case  where  the  violation  by  the  carrier  of  a  statute 
enacted  for  the  safety  of  employees  contributed  to  the  in- 
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jury,  at  the  same  time  held  that,  since  no  statute  had  been 
enacted  covering  such  an  appliance  as  the  glass  water- 
gauge,  the  rights  of  plaintiff  were  such  as  he  would  have 
under  the  State  law.  *  *  *  It  is  true  that  such  an  ap- 
pliance as  the  water-gauge  and  guard-glass  in  question  is 
not  covered  by  the  provisions  of  the  Safety  Appliance  act 
or  any  other  law  passed  by  Congress  for  the  safety  of 
employees  in  force  at  the  time  this  action  arose.  But  the 
necessary  result  of  this  is,  not  to  leave  the  employer  re- 
sponsible for  the  consequences  of  any  defect  in  such  an 
appliance,  excluding  the  common  law  rule  as  to  assump- 
tion of  risk,  but  to  leave  the  matter  in  this  respect  open  to 
the  ordinary  application  of  the  common  law  rule.  The 
adoption  of  the  opposite  view  would,  in  effect,  leave  the 
several  State  laws,  and  not  the  act  of  Congress,  to  control 
the  subject  matter." 

In  Wahash  Railroad  Co.  v.  Hayes,  234  U.  S.  86,  it  was 
said  (p.  89)  :  "Had  the  injury  occurred  in  inter-State  com- 
merce, as  was  alleged,  the  Federal  act  undoubtedly  would 
have  been  controlling  and  a  recovery  could  not  have  been 
had  under  the  common  or  statute  law  of  the  State.  In 
other  words,  the  Federal  act  would  have  been  exclusive  in 
its  operation, — ^not  merely  cumulative,  *  *  *  On  the 
other  hand,  if  the  injury  occurred  outside  of  inter-State 
commerce  the  Federal  act  was  without  application  and  the 
law  of  the  State  was  controlling." 

We  have  referred  to  and  commented  on  practically 
every  decision  of  the  United  States  Supreme  Court  bear- 
ing upon  this  question.  The  decisions  from  other  courts 
could  not  be  controlling,  and,  at  most,  only  persuasive. 
Counsel  on  the  one  hand  argue  that  under  the  fair  con- 
struction of  the  Federal  Employers'  Liability  act  as  con- 
strued by  these  decisions  the  act  covers  the  field  of  liability 
of  common  carriers  by  railroad  for  all  injuries  occurring 
in  inter-State  commerce,  whether  or  not  there  has  been 
negligence  on  the  part  of  the  employer,  while  counsel  on 
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the  other  side  contend  that  the  act  covers  only  liability  of 
common  carriers  in  inter-State  commerce  when  there  has 
been  such  negligence.  It  is  clear  that  there  can  be  no  re- 
covery under  the  Federal  Employers'  Liability  act,  prop- 
erly construed,  in  the  absence  of  negligence  on  the  part  of 
the  employer,  as  that  term  is  used  in  the  statute  and  in  the 
decisions  construing  the  same.  But  if  the  question  of  neg- 
ligence alone  determines  the  applicability  of  the  Federal 
law,  then,  before  it  can  be  held  that  such  law  is  applicable, 
there  must  be  a  final  adjudication  as  to  whether  the  in- 
jury resulted  from  negligence.  Obviously,  Congress  legis- 
lated on  more  than  the  subject  of  negligence.  It  legislated 
on  that  but  also  on  the  amount  of  recovery,  and  superseded 
all  State  laws  on  that  subject,  as  shown  by  the  decisions 
already  cited.  It  also  legislated  on  the  subject  of  limi- 
tation when  an  action  could  be  begun.  (St  Louis,  Iron 
Mountain  and  Southern  Railway  Co,  v.  Hesterly,  supra.) 
It  also  legislated  as  to  what  persons  could  recover  under 
the  Federal  act  and  when  an  action  would  survive  the 
death  of  the  injured  person;  (Taylor  v.  Taylor,  232  U.  S. 
363;  Michigan  Central  Railroad  Co.  v.  Vreeland,  supra;) 
also  on  the  subject  of  assumed  risk  and  contributory  neg- 
ligence. We  think  it  is  clear,  also,  that  section  5  of  said 
Employers*  Liability  act  touches  upon  and  in  a  measure 
covers  cases  where  there  is  no  negligence  on  the  part  of 
either  employee  or  employer,  for  it  is  well  known  that  con- 
tracts for  insurance,  relief  benefit  or  indemnity  cover  not 
only  injuries  caused  by  negligence,  but  all  injuries  caused 
in  any  way  while  engaged  in  the  employment  of  the  rail- 
road. If  the  argument  of  counsel  on  this  question  were 
to  be  sustained  it  would  usually  be  difficult,  if  not  imprac- 
ticable, to  enforce  liability  for  injuries  caused  while  both 
parties  were  engaged  in  inter-State  commerce  on  railroads. 
This  fact  lends  strong  support,  in  our  judgment,  to  the 
argument  that  it  was  the  intention  of  Congress  to  assume 
control  of  the  entire  field  of  liability  of  railroads  for  inju- 
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ries  to  employees  occurring  in  inter-State  commerce.  The 
reasoning  that  has  repeatedly  controlled  the  action  of  the 
courts,  that  is,  that  the  power  of  Congress  to  regulate 
inter-State  commerce  is  not  limited  by  the  fact  that  intra- 
state transactions  may  have  become  so  interwoven  that  the 
effective  government  of  the  former  incidentally  controls 
the  latter,  {Simpson  v.  Shepard,  supra,  and  cases  cited,) 
would  also  apply  on  this  question.  The  questions  of  com- 
parative negligence  of  employee  and  employer,  assumed 
risk,  contributory  negligence,  liability  under  indemnity  or 
insurance  contracts,  under  the  wording  of  the  act  are  so 
involved  with  that  of  negligence  that  it  would  seem  im- 
possible to  separate  the  cases  under  the  Federal  Employ- 
ers* Liability  act  solely  on  the  line  of  the  negligence  of 
the  employer.  In  this  case  there  was  no  attempt  to  prove 
in  the  trial  court  whether  the  employer  or  its  agents  were 
in  any  way  guilty  of  negligence.  It  seems  to  have  been 
assumed  in  that  court  by  all  parties  that  that  question  was 
not  the  turning  point  in  the  case.  From  the  evidence  in 
this  record  no  satisfactory  finding  could  be  made  as  to 
whether  there  was  any  negligence  on  the  part  of  the  em- 
ployer. In  the  majority  of  the  cases  taken  to  the  United 
States  Supreme  Court  under  the  Federal  Employers'  Lia- 
bility act  the  question  whether  there  was  negligence  or  no 
negligence  has  not  been  referred  to  or  passed  on  in  any 
way  in  that  court,  and  in  none  of  them,  so  far  as  we  are 
advised,  has  the  question  of  negligence  been  the  turning 
point  of  the  case. 

Counsel  for  plaintiff  in  error  argue  that  the  title  of 
the  Federal  Employers'  Liability  act,  especially  the  phrase 
"certain  cases,'*  shows  that  Congress  did  not  intend  to 
cover  all  cases  of  injuries  occurring  on  railroads  while 
engaged  in  inter-State  commerce.  With  this  we  do  not 
agred  .  We  think  the  phrase  "in  certain  cases"  was  inserted 
in  this  title  to  obviate  some  of  the  defects  suggested  in 
tHe  title  of  the  act  held  unconstitutional  in  207  U.  S.  463, 
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supra,  and  that  the  "certain  cases"  was  meant  to  limit  it 
to  those  cases  where  the  liability  arose  in  inter-State  com- 
merce. The  wording  of  the  statute  and  the  reasoning  in 
these  decisions  lead  inevitably  to  the  conclusion  that  "the 
particular  subject,"  "subject  matter,"  "field"  or  "chosen 
field"  taken  possession  of  by  the  Federal  Employers*  Lia- 
bility act  was  the  employer's  liability  for  injuries  to  em- 
ployees in  inter-State  transportation  by  rail,  and  the  real 
question,  as  clearly  stated  in  distinct  terms  in  several  of 
the  cases  that  we  have  quoted  from  in  deciding  whether 
the  Federal  statute  is  applicable,  is  whether  the  injury 
fbr  which  the  suit  was  brought  was  sustained  while  the 
company  and  the  injured  employee  were  engaged  in  inter- 
State  commerce.  The  Federal  Employers'  Liability  act 
has  taken  possession  of — has  occupied — that  field  for  the 
purpose  of  calling  into  play  therein  this  exclusive  power 
of  the  Federal  government.  Necessarily,  all  common  or 
statute  law  of  this  State  on  that  subject  has  been  super- 
seded. The  field  of  liability  as  to  employees  injured  while 
engaged  in  inter-State  commerce  on  railroads  is  occupied 
exclusively  by  the  Federal  Employers'  Liability  act, — and 
that,  too,  regardless  of  the  negligence  or  lack  of  negli- 
gence of  either  party  to  the  litigation.  Beyond  question 
the  Federal  Employers'  Liability  act  superseded,  as  to 
injuries  of  employees  engaged  on  railroads  in  inter-State 
commerce,  all  statute  or  common  law  in  force  in  the  State 
of  Illinois  previous  to  the  passage  of  the  Workmen's  Com- 
pensation act.  That  was  the  precise  holding  in  Wabash 
Railroad  Co,  v.  Hayes,  supra.  The  legislature,  in  passing 
the  Illinois  Workmen's  Compensation  act  of  191 1,  intended 
that  wherever  it  was  in  force  it  should  supersede  all  other 
State  statutes  and  the  common  law  as  to  the  liability  of 
employers  for  injuries  to  employees,  for  section  i  of  said 
act  provides,  among  other  things,  that  any  employer  hav- 
ing elected  to  come  within  its  provisions  will  "thereby 
relieve  himself  from  any  liability  for  the  recovery  of  dam- 
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ages,  except  as  herein  provided."  The  United  States  Su- 
preme Court  takes  that  view  of  a  similar  compensation  act 
in  the  State  of  Ohio  in  Jeffrey  Manf,  Co.  v.  Blagg,  235 
U.  S.  571,  in  which  case,  in  referring  to  that  State  act, 
the  court  said:  "It  is  one  of  the  laws  which  has  be- 
come more  or  less  common  in  the  States,  and  aims  to  sub- 
stitute a  method  of  compensation,  by  means  of  investiga- 
tion and  hearing  before  a  board,  for  what  was  regarded  as 
an  unfair  and  inadequate  system,  based  upon  the  statutes 
or  the  common  law."  The  Illinois  legislature,  in  passing 
the  act  here  in  question,  clearly  understood  that  certain 
injuries  occurring  in  inter-State  commerce  should  not  be 
within  the  provisions  of  the' act,  for  in  section  2  it  is  pro- 
vided that  it  should  apply  "in  the  business  of  carriage  by 
land  or  water,  *  *  *  except  as  to  carriers  which  shall 
be  construed  to  be  excluded  herefrom  by  the  laws  of  the 
United  States  relating  to  liability  to  their  employees  for 
personal  injuries  while  engaged  in  inter-State  commerce, 
where  such  laws  are  held  to  be  exclusive  of  all  State  regu- 
lations providing  compensation  for  accidental  injuries  or 
death  suffered  in  the  course  of  employment." 

Counsel  for  plaintiff  in  error  argue  that  the  provision 
just  quoted  gives  no  greater  force  to  the  conditions  therein 
set  forth  than  would  be  given  under  the  Federal  Employ- 
ers* Liability  act  independent  of  this  provision  in  the  Illi- 
nois act.  Without  question  that  is  true;  but  this  provi- 
sion tends  strongly  to  show  that  the  State  legislature  did 
not  intend  to  place  within  the  provisions  of  the  Work- 
men's Compensation  act  all  injuries  that  occurred  on  rail- 
roads in  Illinois,  whether  the  injured  person  was  engaged 
in  intra-State  or  inter-State  commerce.  This  argument  of 
counsel  would  logically  lead  to  that  conclusion.  With  this 
we  cannot  agree. 

The  conclusion  we  have  reached  is  supported  by  the 
reasoning  in  Wagner  v.  Chicago  and  Alton  Railroad  Co. 
265  111.  245,  Patry  v.  Chicago  and  Western  Indiana  Rail- 
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road  Co.  265  id.  310,  and  Devine  v.  Chicago ,  Rock  Island 
and  Pacific  Railway  Co.  266  id.  248,  where  this  court  has 
had  under  consideration  the  construction  of  the  Federal 
Employers'  Liability  act.  The  conclusion  also  finds  sup- 
port in  the  following  cases :  Truesdell  v.  Chesapeake  and 
Ohio  Railway  Co.  169  S.  W.  Rep.  (Ky.)  471 ;  Cincinnati, 
Nezv  Orleans  and  Texas  Pacific  Railroad  Co.  v.  Hill,  170 
id.  599;  Reeve  v.  Northern  Pacific  Railway  Co.  144  Pac. 
Rep.  (Wash.)  63;  Lauer  v.  Northern  Pacific  Raihvay  Co. 
145  id.  606 ;  New  York,  Chicago  and  St.  Louis  Railroad 
Co.  V.  Niebel,  214  Fed.  Rep.  952;  Schweig  v.  Chicago, 
Milwaukee  and  St.  Paul  Railway  Co.  216  id.  750.  We 
think,  also,  the  reasoning  of  the  courts  with  reference  to 
the  Federal  Bankruptcy  law,  and  the  State  statutes  touch- 
ing on  the  same  subject,  tend  to  support  the  same  conclu- 
sion, as  shown  by  the  following  among  other  authorities : 
Sturges  v.  Crowninshield,  4  Wheat.  122;  Ogden  v.  Saun- 
ders, 12  id.  213;  Harbaugh  v.  Costello,  184  111.  no;  16 
Am.  &  Eng.  Ency.  of  Law,  (2d  ed.)  642,  and  cases  cited. 
Counsel  for  plaintiflf  in  error  insist  that  the  conclusion 
we  have  reached  concerning  the  field  covered  by  the  Fed- 
eral Liability  act  is  inconsistent  with  the  holdings  of  the 
United  States  Supreme  Court  in  certain  decisions  where 
the  question  has  been  considered  as  to  whether  the  Federal 
and  State  statutes  deal  with  the  same  identical  subjects. 
They  rely  very  strongly  upon  Sherlock  v.  Ailing,  93  U.  S. 
99.  We  do  not  consider  that  case  in  any  way  in  conflict 
with  the  conclusions  we  have  reached.  It  has  been  cited 
and  referred  to  many  times  by  the  United  States  Supreme 
Court  and  more  than  once  in  the  cases  that  we  have  here- 
tofore cited.  The  principal  holding  of  the  court  in  that 
case,  as  we  read  the  opinion,  is,  that  the  action  of  Con- 
gress as  to  the  regulation  of  commerce  or  the  liability  for 
its  infringement  is  exclusive  of  State  authority,  but  until 
some  action  is  taken  by  Congress  the  legislation  of  a  State 
not  directed  against  commerce  or  any  of  its  regulations 
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but  generally  to  the  rights  and  duties  of  citizens  is  legal, 
although  it  may  indirectly  and  remotely  affect  the  interests 
of  foreign  and  inter-State  commerce  or  persons  engaged  in 
such  commerce.  The  late  case  of  Sligh  v.  Kirkwood,  237 
U.  S.  52,  is  one  of  the  same  class  of  cases.  The  case  of 
Atlantic  Coast  Line  Railway  Co,  v.  Georgia,  supra,  where 
a  statute  of  Georgia  was  upheld  requiring  locomotives  en- 
gaged in  inter-State  commerce  to  be  equipped  with  electric 
headlights,  so  far  as  it  applies  to  the  facts  in  this  case, 
has  been  effectually  construed  by  the  more  recent  decision 
of  the  United  States  Supreme  Court  in  Southern  Railzvay 
Co.  V.  Railroad  Commission  of  hidiana,  supra.  The  field 
of  legislation  that  was  being  discussed  in  the  electric  head- 
light case  was  not  a  liability  for  injury  to  an  employee 
while  engaged  in  inter-State  commerce,  but  whether  the 
subject  of  electric  headlights  was  in  the  field  already  cov- 
ered by  Federal  legislation  as  to  safety  appliances.  The 
question  of  the  Federal  Employers'  Liability  act  was  not 
considered  or  touched  upon  in  that  case.  In  none  of  the 
decisions  cited  and  relied  on  by  counsel  for  plaintiff  in  er- 
ror was  anything  said  that  in  any  way  limited  or  modified 
the  doctrine  laid  down  in  the  decisions  heretofore  consid- 
ered, that  Congress  by  the  Federal  Employers'  Liability 
act  intended  to  occupy  the  field  of  eniployers'  liability  to 
employees  for  all  injuries  occurring  on  railroads  while  en- 
gaged in  inter-State  commerce.  Under  those  decisions  the 
conclusion  is  inevitable  that  in  a  suit  to  recover  for  an 
injury  on  a  railroad  occurring  while  the  employer  and  em- 
ployee were  engaged  in  inter-State  commerce,  the  Federal 
Employers'  Liability  act  alone  would  control  and  could 
not  be  pieced  out  or  supplemented  by  any  State  statute. 
The  decedent  having  been  engaged,  at  the  time  of  his 
death,  in  inter- State  commerce,  the  recovery  must  be  had, 
if  at  all,  under  and  subject  to  the  provisions  of  the  Fed- 
eral Employers'  Liability  act. 
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Counsel  for  plaintiflF  in  error  argue  that  many  of  the 
injuries  on  railroads  while  engaged  in  inter-State  com- 
merce occur  without  any  negligence  on  the  part  of  anyone, 
and  that  therefore  the  conclusion  here  reached  will  leave 
many  injured  employees,— or  if  the  injury  causes  death, 
their  relatives, — without  any  opportunity  for  compensa- 
tion, and  is  contrary  to  the  spirit  of  the  times,  which  de- 
mands humane  legislation  covering  this  subject.  Tl^t  ar- 
gument may  well  be  addressed  to  the  Federal  Congress. 
This  court  must  confine  itself  to  the  proper  construction 
and  operation  of  this  act  and  cannot  consider  the  evils 
which  it  is  claimed  will  arise  from  the  execution  of  the 
Federal  Employers'  Liability  act,  however  real  those  evils 
may  be. 

It  is  suggested  but  not  argued  in  the  briefs  of  coun- 
sel for  plaintiff  in  error,  that  the  rights  and  liabilities  un- 
der the  two  acts  here  in  question  are  in  a  sense  cumulative, 
and  that  the  payment  of  compensation  under  the  State  act 
would  not  bar  an  action  under  the  Federal  act,  under  the 
reasoning  of  the  United  States  court  in  Philadelphia,  Bal- 
timore and  Washington  Railroad  Co.  v.  Schubert,  supra, 
and  other  like  cases.  Can  the  Workmen's  Compensation 
act  of  Illinois,  requiring  compensation  to  be  paid  to  em- 
ployees by  employers  for  injuries,  be  fairly  included  within 
the  terms  of  section  5  of  the  Federal  Employers'  Liabil- 
ity act? 

Workmen's  compensation  and  industrial  insurance  laws 
had  not  been  adopted  in  any  of  the  States  of  this  country 
in  1908,  at  the  time  the  Federal  Employers'  Liability  act 
went  into  effect.  The  first  State  act  of  that  kind  was 
passed  in  June,  1910,  by  the  State  of  New  York.  Since 
then  at  least  twenty-one  other  States  have  passed  such  laws. 
(Harper  on  Workmen's  Compensation,  p.  6.)  Congress, 
therefore,  did  not  have  workmen's  compensation  acts  par- 
ticularly in  mind  when  it  drafted  the  Federal  Liability  law. 
It  is  true  that  this  court  has  held  that  when  parties  have 
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elected  to  come  under  the  Workmen's  Compensation  act 
of  this  State  the  provisions  of  that  act  thereby  become  a 
part  of  the  contract  of  employment,  (Deibeikis  v.  Link- 
Belt  Co,  261  111.  454,)  and  therefore  that  contract  might  be 
included  in  the  term  "any  contract,"  referred  to  in  the  first 
part  of  said  section  5,  but  the  contract  referred  to  in  that 
section  is  one  that  has  been  entered  into  for  the  purpose  of 
enabling  the  common  carrier  "to  exempt  itself  from  liability 
created"  by  the  Federal  Employers'  Liability  act.  Surely 
it  cannot  be  reasonably  held  that  the  Workmen's  Compen- 
sation act  is  a  contract  entered  into  for  that  purpose.  The 
words  "insurance  relief,"  "benefit"  or  "indemnity"  would, 
none  of  them,  in  the  connection  in  which  they  are  used, 
seem  to  include  the  compensation  to  be  paid  under  the 
Workmen's  Compensation  act.  While  that  act  is  based  up- 
on the  same  general  principles  as  workmen's  benefit  insur- 
ance, it  would  hardly  be  supposed  that  Congress,  in  said 
section  5,  intended  to  cover  such  a  compensation  act  as  the 
one  here  under  consideration.  As  already  stated,  the  Fed- 
eral Liability  act,  in  a  certain  sense,  in  some  cases  at  least, 
requires  the  master  to  be  an  insurer  of  the  safety  of  his 
employee,  the  same  as  does  the  Workmen's  Compensation 
act.  Having  in  mind  the  history  of  the  legislation,  both 
Federal  and  State,  on  the  questions  here  under  considera- 
tion, we  can  reach  no  other  conclusion,  under  the  wording 
of  said  section  5,  than  that  the  Illinois  Workmen's  Com- 
pensation act  was  not  intended  to  be  included  by  Congress 
within  any  of  the  exceptions  stated  in  said  section.  What 
has  already  been  said  heretofore  in  this  opinion  with  ref- 
erence to  the  intent  of  the  Illinois  legislature  in  passing 
the  Workmen's  Compensation  act  practically  demonstrates 
that  that  body  did  not  intend  the  remedy  thereunder  to 
be  in  any  sense  cumulative  to  the  remedy  provided  for  in 
the  Federal  Employers'  Liability  act.  Congress  could  in- 
clude workmen's  compensation  acts  within  the  exception 
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provided  for  in  said  section  5  but  has  not  yet  seen  fit  so 
to  do. 

The  judgments  of  the  Appellate  and  circuit  courts  must 
be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Henry  L.  Wood  et  al.  Appellants,  vs.  Wiluam  Papen- 
dick et  al.  Appellees. 

Opinion  Hied  June  24,  IQ15. 

1.  Drainage — act  of  1913,  with  reference  to  connection  of  ad- 
joining districts,  is  constitutional.  The  act  of  1913,  with  reference 
to  connection  of  adjoining  districts,  (Kurd's  Stat.  191 3,  p.  looi,) 
is  constitutional,  notwithstanding  it  is  retrospective  in  its  opera- 
tion. {North  Fork  Drainage  District  v.  Rector  Drainage  Dis- 
trict, 266  111.  5369  adhered  to.) 

2.  Same — when  the  question  of  legality  of  organusation  cannot 
be  raised.  The  question  of  the  legality  of  the  organization  of  a 
drainage  district  cannot  be  raised  in  a  proceeding  by  such  district 
against  another  district  to  compel  the  latter,  under  the  act  of  191 3, 
to  contribute  its  share  of  the  cost  of  certain  work. 

3.  Pleading — it  is  not  the  oMce  of  a  demurrer  to  set  out  facts. 
A  demurrer  involves  only  such  facts  as  are  alleged  in  the  plead- 
ing demurred  to  and  raises  only  questions  of  law  as  to  the  suffi- 
ciency of  the  pleadings  which  arise  on  the  face  thereof,  and  it 
is  not  the  province  of  a  demurrer  to  set  out  new  ^cts. 

Appeal  from  the  County  Court  of  Henry  county ;  the 
Hon.  Leonard  E.  TellEEn,  Judge,  presiding. 

Henry  Waterman,  for  appellants. 

Harry  H.  Waite,  for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

The  Green  River  Special  Drainage  District  was  organ- 
ized in  1904  in  Henry  and  Bureau  counties  under  the 
Farm  Drainage  act,  chiefly  for  the  purpose  of  deepening, 
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straightening  and  improving  two  water-coufses,  known  as 
Green  river  and  Mud  creek,  in  order  to  obtain  a  suitable 
outlet  for  the  water  of  that  district  and  apparently  for 
the  water  of  a  number  of  adjoining  districts.  The  Green 
River  Drainage  District  spent  some  $450,000  in  construct- 
ing a  system  of  drainage,  and  thereafter  brought  suit  in 
the  county  court  of  Henry  county  against  the  Union  Spe- 
cial Drainage  District,  under  the  act  as  to  the  connection  of 
adjoining  districts,  approved  June  28,  191 3,  (Kurd's  Stat 
1913,  p.  looi,)  to  compel  said  latter  district  to  pay  its  pro- 
portionate share  of  the  cost  of  said  work.  The  general 
and  special  demurrers  filed  by  the  commissioners  of  the 
Union  Special  Drainage  District  to  the  petition  were  sus- 
tained and  judgment  entered  dismissing  the  petition  in  the 
county  court.  This  appeal  was  thereafter  perfected  from 
that  judgment. 

From  the  record  and  briefs  it  appears  that  the  trial 
court  entered  said  judgment  on  the  ground  that  the  statute 
in  question  was  unconstitutional.  Since  the  judgment  was 
entered  in  the  trial  court  this  court  has  decided  said  act 
constitutional.  (North  Fork  Draifiage  District  v.  Rector 
Drainage  District,  266  111.  536.)  The  situation  of  the  two 
districts  in  that  case  was  very  similar  to  that  of  the  two 
districts  in  this  case. 

While  counsel  for  appellees  concedes  that  the  judgment 
of  the  trial  court  was  based  upon  the  alleged  unconstitu- 
tionality of  said  act,  it  is  argued  that  there  are  other  mat- 
ters in  this  record  that  should  be  considered  by  this  court. 
Counsel  for  appellees,  in  effect,  re-argues  the  constitutional 
question  on  the  ground  that  the  act  in  question  is  retrospec- 
tive in  its  operation.  While  the  general  rule  is  that  statutes 
should  be  construed  as  having  a  prospective  effect,  only,  if 
"the  language  employed  requires  that  they  should  have  a 
retrospective  effect  they  are  frequently  given  that  construc- 
tion and  upheld  as  constitutional.  (Sutherland  on  Stat. 
Const,  sec.  206 ;  City  of  Lincoln  v.  Harts,  266  111.  405,  and 
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cases  cited.)  We  see  no  reason  why  we  should  change  our 
ruling  in  North  Pork  Drainage  District  v.  Rector  Drainage 
District,  supra,  holding  this  act  constitutional. 

From  the  record  we  understand  that  some  twelve  ad- 
joining districts  were  organized  and  created  prior  to  the 
organization  of  said  Green  River  Special  Drainage  District, 
having  their  outlet  into  the  Green  river,  of  which  the  Un- 
ion Special  Drainage  District  is  one.    Counsel  argues  that 
a  part  of  the  territory  embraced  within  the  Green  River 
Special  Drainage  District  was  theretofore  embraced  within 
the  boundaries  of  the  Union  Special  Drainage  District,  and 
that  therefore  the  first  named  district  was  illegally  organ- 
ized, citing  People  v.  Crews,  245  111.  318.    No  allegations 
are  found  in  the  petition  upon  which  to  base  this  argument. 
While  it  is  true  that  the  special  demurrer  sets  out  facts 
upon  which  such  an  argument  could  be  based,  it  is  the  set- 
tled law  that  it  is  not  the  office  of  a  demurrer  to  set  out 
facts.    A  demurrer  involves  only  such  facts  as  are  alleged 
in  the  pleadings  demurred  to,  and  raises  only  questions  of 
law  as  to  the  sufficiency  of  the  pleadings  which  arise  upon 
the  face  thereof.    It  merely  tests  the  mode  of  statement  in 
such  pleadings.    (6  Ency.  of  PI.  &  Pr.  297,  and  cases  cited; 
3 1  Cyc.  270. )    Furthermore,  questions  as  to  the  legality  of 
the  organization  of  said  drainage  district  cannot  be  raised 
collaterally.    People  v.  Dyer,  205  111.  575 ;  Carr  v.  People, 
224  id.  160;   Shanley  v.  People,  225  id.  579;   People  v. 
Boivman,  247  id.  276;  Aldridge  v.  Matthews,  257  id.  202. 
The  judgment  of  the  county  court  is  reversed  and  the 
cause  remanded,  with  directions  to  overrule  the  demurrers, 
and  for  further  proceedings  not  in  conflict  with  this  opinion. 

Reversed  and  remanded. 
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Edward  T.  Fahey,  Plaintiff  in  Error,  vs.  The  Town  of 
THE  City  of  Bix)omington  et  al.  Defendants  in  Error. 

Opinion  Hied  June  24,  1915. 

1.  Elections — town  clerk  acts  as  ministerial  officer  in  having 
ballots  printed.  Under  the  Ballot  act  it  is  the  duty  of  the  town 
clerk  to  have  the  ballots  printed  for  a  town  election,  and  in  so 
doing  he  acts  as  a  ministerial  officer,  and  it  is  not  his  province  to 
determine  whether  any  act  of  the  legislature  is  unconstitutional  or 
to  refuse  to  obey  it;  nor  is  it  the  province  of  the  printer  to  de- 
cide whether  the  ballot  conforms  to  the  constitution  and  statutes. 

2.  Samb — when  the  town  is  liable  for  cost  of  printing  ballots. 
Where  the  town  clerk,  following  the  provisions  of  the  statute, 
orders  ballots  to  be  printed  for  use  in  the  town  election  and  the 
ballots  are  printed  as  ordered  and  are  used  at  the  election,  the 
town  is  liable  for  the  cost  of  the  printing  of  the  ballots;  and  the 
questions  whether  the  ballots  conformed  to  the  law,  whether  the 
law  under  which  they  were  printed  was  constitutional  or  whether 
the  election  was  valid  cannot  be  raised  by  the  tow^n  to  defeat  its 
liability,  nor  by  a  tax-payer  as  ground  for  a  bill  to  enjoin  pay- 
ment by  the  town. 

Farmer,  C.  J.,  and  Cooke,  J.,  dissenting. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county; 
the  Hon.  Colostin  D.  Myers,  Judge,  presiding. 

D.  D.  Donahue,  and  Sigmund  Livingston,  for  plain- 
tiff in  error. 

A.  W.  Peasley,  City  Attorney,  (O'Connell  &  Do- 
I.AN,  and  W.  W.  Whitmore,  of  counsel,)  for  defendants 
in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

This  is  a  tax-payer's  suit  brought  against  the  town  of 
the  city  of  Bloomington,  its  board  of  town  auditors  and 
the  Pantagraph  Printing  and  Stationery  Company,  to  en- 
join the  payment  of  a  bill  of  the  Pantagraph  Printing  and 
Stationery  Company,  amounting  to  $102.35,  for  printing 
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the  ballots  for  the  election  in  the  town  of  the  city  of 
Bloomington  on  April  7,  1914.  The  court  sustained  a  de- 
murrer to  the  bill  as  finally  amended  and  dismissed  it  for 
want  of  equity,  and  the  complainant  sued  out  a  writ  of  er- 
ror from  this  court  and  insists  that  the  constitutionality  of 
two  acts  of  the  legislature,  upon  the  invalidity  of  which  he 
predicates  his  right  to  relief,  is  involved. 

The  bill  avers  that  the  town  clerk  caused  ballots  to  be 
printed  for  the  use  of  women  voters  and  other  ballots  to 
be  printed  for  the  use  of  men  voters,  and  caused  to  be 
printed  upon  all  the  ballots  the  proposition,  "Shall  this  the 
town  of  the  city  of  Bloomington  become  anti-saloon  ter- 
ritory?" The  two  acts  whose  constitutionality  is  supposed 
to  be  involved  are  the  Woman's  Suffrage  act  of  June  26, 
191 3,  and  the  Local  Option  act  of  May  16,  1907,  and  vari- 
ous supposed  violations  of  the  constitution  by  the  respec- 
tive acts  are  set  out  in  the  bill  and  argued  in  the  brief  of 
the  plaintiff  in  error.  The  city  of  Bloomington  and  the 
town  of  the  city  of  Bloomington  are  co-extensive,  the  city 
and  township  elections  were  held  together,  and  the  names 
of  candidates  for  city  offices  and  township  offices  appeared 
on  the  same  ballot.  By  an  ordinance  of  the  city  the  city 
clerk  is  also  the  town  clerk.  Copies  of  the  ballots  were 
attached  as  exhibits  to  the  bill,  from  which  it  appears  that 
candidates  were  to  be  voted  for  upon  the  democratic,  repub- 
lican and  socialist  tickets,  respectively.  Upon  the  women's 
ballots  appeared  the  names  of  candidates  for  alderman,  as- 
sessor and  assistant  supervisor.  Upon  the  men's  ballots, 
besides  these  names,  appeared  also  the  names  of  candidates 
for  police  magistrate,  justice  of  the  peace  and  constable. 
At  the  bottom  of  all  the  ballots  appeared  the  proposition 
which  has  been  before  mentioned. 

The  constitutionality  of  the  Woman's  Suffrage  act  was 
sustained  in  the  case  of  Scown  v.  Czarnecki,  264  111.  305, 
which  was  decided  after  this  suit  was  begun,  and  we  adhere 
to  that  decision.    The  constitutionality  of  the  Local  Option 
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act  was  sustained  in  People  v.  McBride,  234  111.  146.  It 
is  now  assailed  because  it  is  alleged  that  it  was  never  con- 
stitutionally enacted  by  the  legislature.  The  constitution- 
ality of  section  7  of  article  7  of  the  Township  Organization 
act  is  also  assailed.  That  section  provides  that  in  towns 
whose  limits  are  co-extensive  with  those  of  a  city  the 
names  of  candidates  for  city  and  township  offices  may  be 
printed  on  one  ballot,  and  it  is  claimed  that  it  violates  the 
constitutional  requirement  that  all  elections  shall  be  free 
and  equal,  because  it  deprives  the  voters  of  the  township 
who  have  moved  from  one  city  ward  to  another  within 
thirty  days  preceding  the  election,  and  thereby  lost  the 
right  to  vote  at  the  city  election,  of  the  right  to  vote  at 
the  township  election.  However,  whether  either  this  sec- 
tion of  the  Township  Organization  act  or  the  Local  Option 
act  is  or  is  not  constitutional  cannot  properly  be  deter- 
mined in  this  case.  The  question  of  the  constitutionality 
of  these  two  laws,  either  or  both,  does  not  affect  the  right 
of  the  printer  of  the  ballots  which  were  used  at  the  election 
to  collect  the  pay  for  his  material  and  labor. 

Section  i  of  the  Ballot  law  approved  June  22,  1901,  re- 
quires the  ballots  at  all  elections  for  town  officers  to  be 
printed  and  distributed  at  public  expense  and  that  no  other 
ballots  shall  be  used.  Section  2  requires  the  printing  and 
delivery  of  the  ballots  in  town  elections  to  be  paid  for  by 
the  town.  Section  15  directs  that  the  town  clerk' in  coun- 
ties under  township  organization  shall  have  charge  of  the 
printing  of  the  ballots  and  shall  furnish  them  to  the  judges 
of  election  in  all  town  elections  to  which  the  act  applies. 
For  the  town  election  to  be  held  in  the  town  of  the  citv 
of  Bloomington  the  town  clerk  was  authorized  to  have  bal- 
lots printed,  and  it  was  his  duty  to  do  so  and  furnish  them 
to  the  judges  of  election.  Whether  the  election  should  be 
held  in  connection  with  that  of  the  city  of  Bloomington 
or  not ;  whether  the  ballot  should  contain  the  names  of  city 
officers  as  well  as  of  town  officers  or  not;    whether  the 
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proposition  that  the  town  should  become  anti-saloon  ter- 
ritory should  be  printed  on  the  ballot  or  not,  and  whatever 
might  be  the  form  of  such  proposition  if  it  were  so  printed, 
the  town  clerk  was  the  officer  charged  with  the  duty  of 
having  the  ballots  to  be  used  at  the  town  election  printed 
and  delivered  to  the  judges  of  election.  The  town  clerk  is 
a  ministerial  officer,  and  in  causing  the  ballots  to  be  printed 
he  acts  in  a  ministerial  capacity  and  not  as  a  judicial  offi- 
cer. •  It  is  not  his  province  to  determine  the  constitution- 
ality of  any  act  of  the  legislature  or  refuse  to  observe  it. 
Nor  is  it  the  province  of  the  printer  to  decide  whether  the 
ballot  conforms  to  the  constitution  and  the  statutes.  The 
questions  raised  here  as  to  printing  the  names  of  city  and 
township  officers  on  one  ballot,  as  to  printing  on  the  ballot 
the  question  whether  the  town  shall  become  anti -saloon 
territory  and  also  the  form  of  the  question,  as  to  whether 
the  printing  of  the  fac  simile  of  the  clerk's  signature  as 
city  clerk  instead  of  town  clerk  would  invalidate  the  bal- 
lot, were  not  for  the  printer  to  determine.  These  were 
legal  questions,  which  he  might  not  be  able  and  was  not 
bound  to  answer.  The  town  clerk  was  authorized  to  have 
ballots  printed  for  the  election,  and  his  act  in  doing  so 
bound  the  town  to  pay  for  them.  The  town  clerk  and  the 
printer  apparently  acted  in  good  faith,  relying  upon  the 
statutes  and  supposing  their  acts  were  in  accordance  with 
the  law.  The  town  has  had  the  benefit  of  the  ballots.  It 
is  to  be  presumed  that  the  election  was  held  with  them, 
officers  were  elected,  and  the  question  as  to  whether  the 
town  should  become  anti-saloon  territory  determined.  The 
town  clerk  having  ordered  ballots  of  this  particular  kind, 
the  town,  having  used  them,  cannot  now  set  up  that  they 
were  not  the  kind  of  ballots  the  town  clerk  should  have 
furnished  and  therefore  the  town  will  not  pay  for  them. 
The  town  itself  having  no  defense  against  the  account 
there  is  no  equity  in  the  tax-payer's  bill  to  enjoin  its  pay- 
ment.    The  law  provides  a  method  by  which  the  persons 
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interested  in  these  offices  or  this  question  may  procure  a 
decision  of  the  questions  here  sought  to  be  raised.  It  can 
not  be  done  in  this  proceeding.  ^^^^^^  ^j^^^^^ 

Farmer,  C.  J.,  and  Cooke,  J.,  dissenting. 


The  People  ok  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs,  Bert  Hamilton,  Plaintiff  in  Error. 

Opinion  filed  June  24,  IQ15. 

1.  Criminai,  i,aw — when  motion  to  correct  record  is  properly 
denied,  A  motion  to  correct  the  record  to  show  that  the  grand 
jury  returned  the  indictment  to  the  clerk  of  the  court  after  the 
adjournment  of  court  instead  of  in  open  court  prior  to  adjourn- 
ment, as  disclosed  by  the  record,  which  motion  is  supported  by 
the  affidavit  of  the  defendant's  attorney,  is  properly  overruled. 

2.  Same — there  must  be  no  prejudicial  error  where  the  case  is 
close  upon  the  facts.  If  the  evidence  in  a  criminal  case  is  con- 
flicting and  the  case  is  close  upon  the  facts  it  is  important  that 
no  error  shall  intervene  which  may  prejudice  the  accused. 

3.  Same — refusal  to  limit  opening  statement  of  State's  attor- 
ney to  its  proper  scope  is  error.  While  it  is  the  privilege  of  the 
State's  attorney  to  make  an  opening  statement  of  what  he  intends 
to  prove,  yet  the  purpose  of  such  statement  is  to  advise  the  jury 
concerning  the  questions  of  fact  involved,  and  it  is  error  for  the 
court,  over  the  objection  of  the  accused,  to  permit  the  State's  at- 
torney to  detail  at  length  and  with  great  minutia  all  the  alleged 
facts  and  circumstances  surrounding  the  assault,  many  of  which 
are  of  a  revolting  character  and  some  of  which  are  not  proved, 
though  of  a  very  damaging  nature. 

4.  Same — conclusion  of  a  witness  as  to  what  caused  change  in 
demeanor  of  accused  is  improper.  If  there  was  any  change  in  the 
demeanor  of  the  accused  after  the  alleged  crime  it  is  proper  for  a 
witness  to  state  what  change  he  observed,  but  it  is  improper  to  al- 
low him  to  state  his  conclusion  that  the  accused  acted  as  if  there 
was  something  on  his  mind  more  than  usual. 

5.  Same — in  a  prosecution  for  rape,  proof  of  complaint  should 
not  name  the  accused.  In  a  prosecution  for  rape  it  is  proper  to 
permit  the  People  to  prove  by  the  complaining  witness  that  she 
made  complaint  soon  after  the  assault,  but  it  is  improper  to  allow 
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her  to  state^  in  testifying  to  such  complaint,  that  she  named  the 
accused  as  the  person  who  made  the  assault. 

6.  Same — what  testimony  by  father  of  complaining  witness  is 
competent.  Testimony  by  the  father  of  the  complaining  witness 
in  a  prosecution  for  rape  that  he  went  to  the  room  of  the  accused 
on  the  night  of  the  alleged  crime  and  found  him  asleep,  and  that 
he  was  naked  except  for  a  porous  undershirt,  is  competent,  where 
the  complaining  witness  had  testified  that  the  accused  was  clad  in 
that  manner  when  he  entered  her  room  late  that  night. 

7.  Same — it  is  not  proper  to  permit  the  mother  of  complaining 
witness  to  repeat  statements  made  by  her.  It  is  proper  to  allow 
the  mother  of  the  complaining  witness  in  a  prosecution  for  rape 
to  state  that  after  the  alleged  assault  her  daughter  appeared  at 
times  to  be  nervous  and  was  slower  about  her  work  than  usual, 
but  it  is  not  proper  to  allow  her  to  repeat  statements  made  by 
her  daughter,  in  order  to  disclose  the  condition  of  the  child  or 
any  change  in  her  condition  from  what  it  had  been. 

8.  Same — when  questions  by  the  State's  attorney  are  prejudi- 
cial though  objections  are  sustained  thereto.  In  a  prosecution  for 
rape,  questions  asked  by  the  State's  attorney,  on  cross-examina- 
tion of  the  accused,  which  are  intended  to  convey,  and  succeed  in 
conveying,  to  the  jury  the  intimation  that  the  accused  had  at  some 
time  and  for  some  reason  been  in  jail  at  a  certain  place  are  preju- 
dicial even  though  objections  were  sustained  to  them,  where  there 
was  nothing  in  the  direct  testimony  of  the  accused  to  warrant 
such  cross-examination. 

9.  Same — what  conduct  by  State's  attorney  is  improper.  It  is 
improper  for  the  State's  attorney,  in  a  prosecution  for  rape,  to 
endeavor  to  discredit  the  accused  and  prejudice  him  in  the  minds 
of  the  jury  by  asking  him  questions  concerning  his  actions  and 
conduct  having  no  relation  whatever  to  the  crime  charged. 

10.  Same — what  conduct  by  the  trial  judge  is  prejudicial.  It 
is  prejudicial  error  for  the  trial  judge,  in  a  criminal  case,  to  in- 
terrupt, without  justification,  the, argument  of  defendant's  coun- 
sel, who  was  keeping  within  the  record,  and  to  reprimand  and 
criticise  him,  and  thereafter  refuse  to  sustain  defendant's  objec- 
tion to  a  mis-statement  of  the  evidence  by  the  State's  attorney, 
with  the  remark  to  defendant's  counsel  that  he  wanted  "that  silly 
objection  stopped." 

Writ  of  Error  to  the  Circuit  Court  of  DeKalb  county; 
the  Hon.  Cunton  F.  Irwin,  Judge,  presiding. 

A,  G.  Kennedy,  for  plaintiff  in  error. 
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P.  J.  LucEY,  Attorney  General,  Lowell  B.  Smith, 
State's  Attorney,  and  George  P.  Ramsey,  for  the  People. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

Plaintiff  in  error,  Bert  Hamilton,  was  convicted  of  the 
crime  of  rape,  in  the  circuit  court  of  DeKalb  county,  and 
sentenced  to  eighteen  years'  imprisonment  in  the  peniten- 
tiary. 

The  record  discloses  that  the  indictment  was  returned 
in  open  court  on  the  29th  of  October,  19 13,  being  one  of 
the  days  of  the  October  term.  On  March  19,  19 14,  at  a 
subsequent  term,  a  motion  was  made  to  correct  the  record 
of  October  29,  191 3,  to  show  that  court  adjourned  on  that 
day  to  November  3,  1913,  and  that  the  grand  jury  returned 
the  indictment  to  the  clerk  after  the  adjournment.  This 
motion  was  supported  by  the  affidavit  of  Hamilton's  at- 
torney. The  court  did  not  err  in  overruling  the  motion. 
Hansen  v.  Schlesinger,  125  111.  230;  West  Chicago  Street 
Railroad  Co.  v.  Morrison,  Adams  &  Allen  Co.  160  id.  288. 

The  grounds  urged  for  reversal  are,  that  the  verdict  is 
contrary  to  the  evidence;  that  the  opening  statement  of 
the  State's  attorney  was  improper  and  prejudicial;  that 
the  court  erred  in  the  admission  of  evidence;  that  the 
cross-examination  of  Hamilton  was  improper  and  prejudi- 
cial, and  that  the  court  made  improper  and  prejudicial  re- 
marks in  the  presence  of  the  jury  during  the  trial  of  the 
cause. 

The  state  of  the  evidence  is  not  such  that  it  will  not 
sustain  a  verdict  of  guilty,  as  is  claimed  by  the  plaintiff 
in  error.  Neither  is  it  such,  as  is  claimed  by  the  People, 
that  it  discloses  so  clearly  Hamilton's  guilt  that  the  judg- 
ment should  be  affirmed  notwithstanding  any  errors  which 
may  have  intervened.  The  verdict  does  not  rest,  as  plain- 
tiff in  error  contends,  upon  the  uncorroborated  testimony 
of  the  complaining  witness.  The  case  is  a  close  one  upon 
the  facts,  but  there  is  sufficient  corroboration  of  the  testi- 
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mony  of  the  complaining  witness  to  have  sustained  a  ver- 
dict of  guilty  had  the  trial  been  free  from  prejudicial  error. 
At  the  time  the  crime  is  alleged  to  have  been  commit- 
ted the  complaining  witness  was  eleven  years  of  age.    She 
testified  that  the  assault  was  made  upon  her  in  the  night 
time,  while  she  was  in  her  bed;    that  the  next  morning 
there  were  blood-stains  upon  her  nightgown,  and  later  that 
there  were  blood-stains  upon  the  clothing  she  wore  the  next 
day,  and  that  this  blood  came  from  her  private  parts  as 
the  result  of  injuries  received  at  the  time  of  the  assault 
upon  her.    Her  mother  corroborated  this  by  testifying  that 
she  observed  blood-stains  upon  the  nightgown  and  under- 
clothing immediately  thereafter  when  she  was  doing  the 
family  washing.    The  complaining  witness  also  testified  that 
Hamilton  attempted  to  penetrate  her  rectum  as  well  as  her 
private  parts,  and  the  mother  testified  to  the  fact  that  the 
child  was  thereafter  constipated.     Eighteen  days  after  the 
assault  is  alleged  to  have  been  committed  a  medical  exami- 
nation of  the  child  disclosed  that  her  hymen  had  been  rup- 
tured.    Although  there  are  some  facts  shown  which  tend 
to  support  the  theory  of  innocence  aside  from  the  positive 
testimony  of  Hamilton  denying  the  testimony  of  the  com- 
plaining witness,  we  cannot, say  that  the  verdict  is  so  con- 
trary to  the  weight  of  the  evidence  as  to  warrant  a  reversal 
of  the  judgment.    The  evidence  in  the  case,  however,  was 
conflicting,  and  the  case  was  so  close  upon  the  facts  as  to 
make  it  of  the  utmost  importance  that  no  error  should  in- 
tervene which  might  prejudice  the  accused. 

The  facts  which  the  testimony  tended  to  prove,  so  far 
as  they  are  material  in  the  discussion  of  the  errors  as- 
signed, are  as  follows :  The  complaining  witness  lived  with 
her  parents  upon  a  farm  in  DeKalb  county  about  four  and 
one-half  miles  from  Hinckley.  Her  father  employed  Ham- 
ilton to  work  for  him  upon  the  farm  on  May  17,  19 13. 
The  family  consisted  of  the  father  and  mother,  the  com- 
plaining witness,  then  about  eleven  years  of  age,  and  a  son, 
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then  seven  years  of  age.  Hamilton  and  the  little  boy  slept 
in  a  room  up-stairs.  Immediately  across  a  hall  was  the 
room  occupied  by  the  complaining  witness.  The  father  and 
mother  occupied  a  bed-room  down-stairs.  The  alleged  as- 
sault occurred  on  the  night  of  June  19,  191 3,  about  mid- 
night, the  complaining  witness  testifying  that  Hamilton 
entered  her  room,  got  into  bed  with  her  and  forcibly  had 
intercourse  with  her ;  that  she  turned  over  and  he  then  at- 
tempted to  insert  his  penis  into  her  rectum.  She  made  no 
outcry,  giving  as  the  reason  that  he  threatened  to  kill  her 
if  she  did  so;  that  he  threatened  to  horse- whip  her  and 
burn  down  the  house  if  she  ever  told,  and  that  a  part  of 
the  time  he  held  his  hand  over  her  mouth.  She  testified 
that  the  next  day  she  told  her  little  brother  what  had  oc- 
curred. She  also  testified  that  previous  to  this  time,  on  one 
occasion  when  she  was  at  a  corn-crib  situated  between  the 
barn  and  the  house,  Hamilton  approached  her  from  the 
barn  with  his  private  parts  exposed  and  holding  his  penis 
in  his  hand  and  followed  her  when  she  ran  from  him  into 
the  house,  and  at  that  time  threatened  to  bum  the  house 
down  and  leave  her  father's  employ  if  she  told  her  parents 
what  he  had  done.  After  the  alleged  assault  she  told  no 
one  else  about  it  until  Sunday,  July  6,  when  she  told  her 
parents. 

On  Friday,  July  4,  Hamilton  borrowed  a  horse  and 

ft 

buggy  from  his  employer,  drove  to  Hinckley,  where  he  left 
the  horse,  and  from  there  went  by  train  to  the  city  of  Au- 
rora to  spend  the  day.  His  employer  and  family  attended 
a  family  picnic  that  day  at  Big  Rock.  While  there  the 
complaining  witness  told  one  of  her  cousins  of  the  circum- 
stance of  Hamilton  chasing  her  from  the  corn-crib  to  the 
house.  This  cousin  told  her  mother,  who  in  turn  told  the 
mother  of  the  complaining  witness,  and  on  the  way  home 
from  the  picnic  this  circumstance  was  told  to  the  father  of 
the  girl.  Hamilton  did  not  return  from  Aurora  on  the 
evening  of  the  4th  as  he  had  promised  his  employer  but 
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came  to  Hinckley  the  next  morning  on  a  train,  arriving 
there  between  ten  and  eleven  o'clock.  The  father  of  the 
complaining  witness  also  went  to  Hinckley  that  morning, 
arriving  there  about  the  same  time.  He  met  Hamilton  on 
the  street,  and  Hamilton  asked  him  for  $io  to  apply  on  his 
wages.  This  he  received,  whereupon  his  employer  asked 
him  if  he  intended  to  take  the  horse  and  return  to  the 
farm,  and  he  said  that  he  did.  His  employer  afterwards 
went  to  the  livery  stable,  paid  the  feed  bill  and  took  the 
horse  home,  leaving  word  with  the  liveryman  to  tell  Ham- 
ilton that  he  had  taken  the  horse  and  that  it  would  be  all 
right  for  him  to  come  back  to  work  if  he  wanted  to,  and 
if  he  did  not  want  to  come  back  it  would  be  all  right.  It 
is  not  claimed  that  any  reference  whatever  was  made  on 
this  occasion  to  the  story  which  had  been  told  to  her  parents 
by  the  complaining  witness  in  reference  to  Hamilton's  con- 
duct. When  Hamilton  discovered,  shortly  thereafter,  that 
his  employer  had  taken  the  horse  away  he  cdled  him  by 
telephone  and  asked  him  why  he  had  done  so.  There  is 
some  dispute  in  the  testimony  as  to  just  what  conversation 
occurred  at  this  time,  Hamilton  claiming  that  on  this  oc- 
casion his  employer  told  him  if  he  did  not  return  to  work 
he  would  prefer  a  charge  against  him  with  the  complaining 
witness.  The  father  testified  that  the  statement  in  refer- 
ence to  preferring  a  charge  against  Hamilton  was  made  in 
another  telephone  conversation  later  in  the  evening,  and 
that  he  did  not  name  his  daughter  but  simply  stated  that 
it  was  a  charge  with  the  children.  During  the  afternoon 
or  evening  of  that  day  Hamilton  stated  to  a  deputy  sheriff, 
who  resided  in  Hinckley,  that  his  employer  was  threatening 
to  make  a  charge  against  him,  and  the  next  day  he  stated 
to  him  that  his  employer  was  charging  him  with  an  offense 
against  the  complaining  witness,  and  asked  him  to  direct 
him  to  some  doctor,  stating  that  he  desired  an  examination 
of  the  girl  by  a  physician  in  order  to  determine  whether 
any  assault  had  been  committed  upon  her.    The  next  morn- 
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ing  Hamilton  saw  the  family  physician  of  his  employer, 
who  resided  in  Hinckley,  and  after  informing  him  that 
some  such  charge  was  being  threatened  against  him,  re- 
quested him  to  go  out  and  make  a  physical  examination  of 
the  girl.  The  complaining  witness  testified  that  on  Sun- 
day, July  6,  she  told  her  parents  of  the  assault  which  had 
been  made  upon  her  on  June  19,  and  Hamilton  was  ar- 
rested that  evening. 

In  his  opening  statement  the  State's  attorney  related 
to  the  jury  all  of  the  alleged  facts  and  circumstances  sur- 
rounding the  assault  and  detailed  at  length  and  with  great 
minutia  what  the  testimony  would  be.  Considering  the  na- 
ture of  the  offense  charged,  much  of  this  was  necessarily 
of  a  revolting  character  and  such  as  would  naturally  tend 
to  inflame  the  passions  of  any  properly  constituted  man. 
The  State  failed  to  prove  some  of  the  alleged  facts  detailed 
in  this  opening  statement,  which,  if  proven,  would  have 
been  very  damaging.  Repeated  objections  were  made  to  the 
character  of  the  opening  statement,  and  it  is  now  claimed 
that  it  was  prejudicial  to  permit  this  character  of  statement 
to  be  made.  The  attorney  for  either  side  is  privileged  to 
make  an  opening  statement  of  what  he  expects  to  prove. 
The  purpose  of  such  a  statement  is  to  advise  the  jury  con- 
cerning the  questions  of  fact  involved  and  to  prepare  their 
minds  for  the  evidence  to  be  heard.  The  extent  of  the 
statement  and  how  full  it  shall  be  made,  within  reasonable 
limits,  is  left  to  the  discretion  of  the  attorney,  but  the  only 
purpose  is  to  give  the  jury  an  idea  of  the  nature  of  the 
action  and  defense.  {Pietsch  v.  Pietsch,  245  111.  454;  Peo- 
ple V.  Arnold,  248  id.  169.)  To  relate  the  testimony  at 
length  will  not  be  tolerated.  (Pietsch  v.  Pietsch,  supra.) 
When  objection  was  made  the  court  should  have  required 
the  State's  attorney  to  limit  his  opening  statement  to  a 
proper  scope,  and  should  not  have  permitted  him  to  detail 
at  such  length  and  with  such  minuteness  the  testimony  he 
expected  to  produce. 


Ju6,'I5.]  The  People  v.  Hamilton.  897 

During  the  examination  of  the  father  of  the  complain- 
ing witness  he  was  asked  concerning  the  relations  between 
his  family  and  Hamilton  during  the  time  he  worked  there 
and  if  he  had  ever  noticed  anything  wrong.  He  stated  that 
he  had  not  until  the  last  week,  when  Hamilton  would  hang 
his  head  when  he  came  to  the  table  and  would  not  look  at 
anybody,  as  if  there  was  something  on  his  mind  more  than 
usual.  This  was  objected  to  and  a  motion  made  to  strike 
out  that  part  of  the  answer  which  stated  that  he  acted  as 
if  there  was  something  on  his  mind  more  than  usual.  The 
objection  was  overruled  and  the  motion  to  strike  denied. 
This  testimony  was  improper.  It  was  proper  to  prove 
Hamilton's  conduct  if  it  was  such  as  to  have  any  bearing 
upon  the  case,  but  it  was  not  proper  for  the  witness  to  give 
his  conclusion  as  to  what  caused  any  change  there  may. 
have  been  in  his  demeanor. 

During  the  direct  examination  of  this  witness  he  was 
asked  concerning  the  telephone  conversations  he  had  with 
Hamilton  during  the  afternoon  and  evening  of  Saturday, 
July  5.  In  relating  these  he  stated  that  he  told  him  in  one 
of  the  conversations  that  he  had  a  charge  with  the  children 
to  bring  against  him,  and  that  when  Hamilton  wanted  to 
know  what  the  charge  was,  he  told  him  Jie  would  not  tell 
him  over  the  telephone.  The  witness  was  then  asked  what 
the  charge  was  that  he  had  at  that  time  with  the  children. 
To  this  question  an  objection  was  interposed  and  overruled, 
and  he  stated  that  the  charge  was  chasing  the  little  boy 
around  the  barn  with  a  pitchfork  and  throwing  it  at  him, 
and  chasing  the  little  girl  around  the  corn-crib  with  his 
privates  exposed.  After  the  answer  had  been  made  the 
court  sustained  a  motion  to  strike  it  out.  Counsel  for 
Hamilton  then  asked  the  court  to  instruct  the  jury  to  dis- 
regard this  answer,  to  which  the  court  replied,  "I  have  no 
right  to."  This  action  of  the  court  would  not  be  subject 
to  serious  complaint  if  it  were  not  for  his  subsequent  at- 
titude during  the  course  of  the  trial.     It  is  not  incumbent 
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upon  the  court  to  give  verbal  instructions  to  the  jury,  dur- 
ing the  taking  of  testimony,  to  disregard  matters  which 
have  been  stricken  from  the  record,  although  this  is  fre- 
quently done.  Counsel  may  always  have  an  instruction 
given  at  the  close  of  the  case  that  the  jury  shall  disregard 
all  matters  stricken  from  the  record.  Thereafter,  during 
the  trial,  the  court  several  times  of  his  own  motion,  and 
without  any  objection  being  made  on  the  part  of  the  Peo- 
ple, instructed  the  jury  to  disregard  certain  matters  stricken 
and  statements  made,  and  the  jury  might  well  have  drawn 
the  conclusion  that  it  was  proper  for  them  to  consider  this 
testimony  although  it  was  stricken. 

The  State  was  allowed  to  show  by  the  complaining  wit- 
ness that  on  June  20  she  told  her  brother  what  Hamilton 
•(referring  to  him  by  name)  had  done  to  her  the  night  be- 
fore. This  was  objected  to,  and  the  objection  and  a  mo- 
tion to  strike  were  overruled.  She  was  also,  permitted  to 
testify,  over  objection,  that  she  had  told  her  parents  on 
Sunday,  July  6,  what  Hamilton  (also  referring  to  him  by 
name)  had  done  to  her,  and  motions  to  strike  this  testi- 
mony were  denied.  This  character  of  proof  is  only  proper 
as  evidence  of  the  fact  that  a  complaint  was  made  by  the 
person  upon  whom  a  rape  was  committed,  and  it  is  not 
proper  to  prove,  in  this  connection,  who  was  claimed  to 
have  committed  the  offense.  (Bean  v.  People,  124  111.  576; 
Stevens  v.  People,  1 58  id.  1 1 1 . )  The  only  probative  force 
of  .such  testimony  is,  that  it  is  a  circumstance  tending  to 
sustain  the  truth  of  the  statement  of  the  complaining  wit- 
ness that  an  assault  had  been  committed  upon  her.  It  was 
error  to  permit  her  to  testify  that  in  these  conversations 
she  named  Hamilton  as  the  person  who  made  the  assault. 

On  the  night  the  assault  is  alleged  to  have  been  com- 
mitted Hamilton  was  the  first  of  the  family. to  retire.  Later 
in  the  evening  the  father  of  the  complaining  witness  took 
his  little  son  up-stairs  to  put  him  to  bed.  He  testified  that 
when  he  entered  the  room  occupied  by  Hamilton  he  was 
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lying  in  bed,  asleep;  that  he  had  nothing  on  but  a  light 
undershirt  made  from  material  which  was  porous  or  full 
of  little  holes ;  that  aside  from  this  garment  he  was  naked. 
It  is  insisted  that  it  was  error  to  admit  this  testimony 
showing  the  exposed  condition  of  Hamilton  while  he  was 
asleep.  That  was  not  the  purpose  for  which  this  testimony 
was  admitted.  The  complaining  witness  testified  concern- 
ing the  way  in  which  Hamilton  was  dressed  at  the  time  it 
is  alleged  he  entered  her  room  later  that  night,  and  her  tes- 
timony corresponds  with  that  of  her  father.  It  was  not 
error  to  admit  this  testimony. 

The  mother  of  the  complaining  witness  was  permitted 
to  testify  that  on  the  morning  after  the  assault  is  alleged 
to  have  been  committed  her  daughter  told  her  she  did  not 
feel  good  and  that  the  day  after  that  she  told  her  she  did 
not  sleep  good ;  that  she  said  she  was  constipated,  and  was 
using  talcum  powder  on  her  person,  as  she  was  sore.  It 
was  competent  for  this  witness  to  state,  as  she  did,  that 
her  daughter  appeared  at  times  to  be  nervous,  was  slower 
about  her  work  than  usual,  and  that  it  was  necessary  for 
her  to  give  her  an  enema  to  produce  a  movement  of  the 
bowels,  but  it  was  not  proper  to  permit  her  to  repeat  the 
statements  made  by  her  daughter  in  order  to  disclose  the 
condition  of  the  child  or  any  change  in  her  condition  from 
what  it  had  been. 

Hamilton  testified  in  his  own  behalf.  His  testimony  in 
chief  covered  the  period  from  the  time  he  began  working 
for  the  father  of  the  complaining  witness  down  until  after 
his  arrest.  On  cross-examination  he  was  asked  about  the 
death  of  his  wife,  which  occurred  about  1905,  and  was 
asked  if  he  had  not  been  in  Geneva,  Illinois,  some  time  be- 
fore that.  This  question  was  objected  to  and  the  objection 
overruled.  He  stated  that  he  had  been  there,  and  was  then 
asked,  "Where  were  you?"  To  this  question  an  objection 
was  sustained,  whereupon  he  was  asked,  "What  were  you 
doing  in  Geneva?"  to  which  an  objection  was  sustained. 
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To  the  question,  "How  long  were  you  down  at  Geneva?" 
an  objection  was  overruled,  and  he  said  he  had  been  there 
about  three  months.  He  was  then  asked,  "In  where?"  to 
which  an  objection  was  sustained.  He  then  testified  that  he 
did  not  remember  whether  he  went  back  to  Geneva  shortly 
after  the  death  of  his  wife,  and,  over  objection,  that  he 
did  not  remember  where  he  had  been  for  the  three  months 
succeeding  June  22,  1905,  but  that  he  was  teaming  at  North 
Aurora  right  after  his  wife  died.  He  was  then  asked, 
'Isn't  it  true,  Bert,  you  were  in  Geneva  from  June  22  un- 
til September  21,  1905?"  To  this  question  an  objection 
was  overruled,  and  he  was  asked,  "Do  you  remember  that 
now,  Bert?"  to  which  he  replied  that  he  did  not.  The 
State's  attorney  then  asked  him,  "Were  you  not  in  jail  at 
Geneva  during  that  time?"  The  court  sustained  an  objec- 
tion to  this  question.  No  part  of  this  examination  was 
proper  cross-examination.  It  had  no  reference  to  any  sub- 
ject inquired  about  in  the  examination  in  chief  and  could 
have  no  possible  connection  with  the  commission  of  the  al- 
leged offense.  Every  objection  made  to  the  questions  asked 
in  reference  to  this  subject  should  have  been  sustained.  A 
sufficient  number  were  sustained  to  indicate  to  the  State's 
attorney  that  the  examination  was  improper,  but  he  per- 
sisted until  he  finally  arrived  at  the  desired  goal  and  suc- 
ceeded in  conveying  the  intimation  to  the  jury  that  Ham- 
ilton had  been  at  some  time  and  for  some  reason  confined 
in  the  jail  at  Geneva.  This  conduct  of  the  State's  attor- 
ney was  improper,  and  such  a  practice  will  not  be  toler- 
ated. While  an  objection  was  sustained  to  the  last  question 
asked,  it  cannot  be  said  that  no  harm  was  done. 

Immediately  following  this  examination  Hamilton  was 
asked  if,  after  the  death  of  his  wife,  he  had  not  left  his 
daughter  with  his  mother-in-law.  He  responded  that  he 
had,  and  that  he  had  lived  there  for  a  while  but  could  not 
remember  just  how  long.  He  was  then  asked,  "Isn't  it 
true  that  during  all  these  jears  you  didn't  live  with  your 
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daughter  at  the  home  from  then  on,  after  your  wife's 
death,  until  the  present  time?"  and,  "Your  mother-in-law 
adopted  your  daughter,  did  she  not,  Bert?"  and,  "Did  you 
contribute  to  the  support  of  your  daughter  while  at  the 
home  of  your  parents?"  To  each  of  these  questions  an 
objection  was  sustained,  but  the  mere  asking  of  such  ques- 
tions was  prejudicial.  There  is  no  possible  theory  upon 
which  it  can  be  claimed  that  such  an  examination  was  com- 
petent, and  it  seems  incredible  that  a  State's  attorney  should 
so  far  forget  the  duty  devolving  upon  him  in  a  criminal 
prosecution  as  to  adopt  such  methods  to  attempt  to  dis- 
credit a  defendant  and  to  endeavor  to  prejudice  the  jury 
against  him. 

There  being  a  dispute  between  Hamilton  and  the  father 
of  the  prosecuting  witness  as  to  the  time  when  Hamilton 
was  informed  that  a  charge  might  be  preferred  against 
him,  and  the  time  when  this  actually  occurred  having  be- 
come important  to  determine  whether  Hamilton  had  made 
his  statement  to  the  deputy  sheriff  in  reference  to  the 
charge  with  which  his  employer  was  threatening  him  be- 
fore he  had  received  this  information  over  the  telephone, 
the  State  attempted  to  show  that  on  the  afternoon  of  Sat- 
urday, July  5,  Hamilton  was  drunk  and  therefore  not  likely 
to  remember  the  events  which  transpired,  in  their  proper 
sequence.  On  cross-examination  he  was  asked  if  he  was 
not  pretty  drunk  that  afternoon  and  evening.  He  answered 
that  he  was  not  drunk  at  all  on  that  day.  The  State's  at- 
torney then  asked  him,  "You  had  been  locked  up  in  Aurora 
for  being  drunk  on  the  Fourth?"  To  this  question  an  ob- 
jection was  interposed.  Thereupon  the  court  said :  "That 
might  be  competent  to  show  his  ability  to  tell  the  telephone 
conversation, — what  happened  the  day  before ;  whether  he 
could  remember  it  or  not.  Here  is  a  drunken  man.  Now, 
there  is  a  question  of  whether  he  remembers.  On  that 
ground  it  might  be  competent."  The  ruling  and  remarks 
of  the  court  were  excepted  to.    If  Hamilton  was  in  such  a 
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condition,  whether  from  drunkenness  or  any  other  cause, 
as  to  be  unable  to  remember  what  occurred  it  was  proper 
to  show  it.     What  his  condition  had  been  the  day  before, 
unless  it  continued  the  same,  had  no  bearing  whatever  and 
was  not  proper  to  be  shown.    The  question  asked  did  not 
attempt  to  elicit  what  his  condition  had  been  in  Aurora  the 
day  before,  but  was  meant  to  disclose  the  fact  that  he  had 
been  placed  in  jail.     The  question  was  improper  and  the 
objection  should  have  been  sustained.    The  remarks  of  the 
court  in   overruling  the  objection   were   prejudicial,   and 
might  well  have  had  the  effect  of  causing  the  jury  to  be- 
lieve that  it  was  the  opinion  of  the  court  that  this  man 
was  drunk  on  Saturday  afternoon  and  that  it  was  a  serious 
question  whether  he  could  remember  what  had  occurred. 
In  this  same  connection  Hamilton  was  required  to  state, 
over  objection,  how  much  money  he  had  left  that  Saturday 
evening,  as  having  a  bearing  upon  whether  he  was  drunk 
or  sober,  although  he  had  testified  in  his  direct  examina- 
tion that  after  he  had  received  the  $io  from  his  employer 
he  re-paid'  a  man  some  money  he  had  borrowed,  without 
stating  the  amount.    The  State's  attorney  also  inquired  in 
reference  to  a  conversation  which  Hamilton  was  supposed 
to  have  had  that  evening  with  Ed  Myers, — a  man  who 
hired  him  that  afternoon  to  work  for  him, — and  asked  him, 
over  objection,  if  Myers  did  not  tell  him  he  would  not 
take  him  home  with  him  that  evening  because  he  was 
drunk,  and  that  he  would  not  take  him  home  until  Sunday 
morning,  as  he  was  too  drunk  to  ride  in  the  buggy  with 
Myers'  wife.     He  was  also  asked  if  he  was  not  drunk  that 
evening  while  in  the  company  of  certain  other  persons. 
The  witness  had  already  denied  that  he  was  drunk  on  that 
occasion.     It  appears  from  his  testimony  that  he  had  seen 
and  talked  with  a  number  of  people  in  Hinckley  that  af- 
ternoon and  evening,  and  it  also  appears  from  the  cross- 
examination  that  the  State's  attorney  was  aware  of  that 
fact.     If  Hamilton  was  testifying  falsely  as  to  his  condi- 
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tion  in  regard  to  sobriety  at  that  time,  the  State's  attorney 
should  have  summoned  as  witnesses  the  parties  who  had 
seen  him  that  afternoon  and  talked  with  him.  No  attempt 
was  made  to  contradict  his  testimony  on  this  subject,  the 
State's  attorney  simply  contenting  himself  with  asking  him 
in  reference  to  his  dealings  with  various  persons  and  what 
they  had  said  to  him  in  reference  to  his  condition.  If  the 
State's  attorney  deemed  it  important  to  show  Hamilton's 
condition  as  to  sobriety  on  this  occasion  he  should  have 
done  so  in  a  proper  way. 

A  witness  by  the  name  of  Crosby  testified  on  behalf  of 
the  People  that  he  had  been  an  inmate  of  the  county  jail 
at  Sycamore  during  the  time  Hamilton  had  been  confined 
there,  and  he  testified  to  some  statements  made  by  Hamil- 
ton while  in  the  jail  which  would  indicate  his  guilt.  On 
cross-examination  he  admitted  that  counsel  for  Hamilton, 
in  company  with  Howard  Stevens,  had  called  upon  him  at 
the  jail,  but  denied  that  the  attorney  had  said  to  him: 
"Now,  I  have  been  appointed  by  the  judge  to  defend  Ham- 
ilton ;  have  you  ever  heard  him  make  any  crack  that  might 
lead  you  to  believe  him  guilty  of  such  an  act?"  and  denied 
that  he  also  asked  him,  "Did  you  ever  hear  him  say  he  was 
innocent?"  or  that  he  replied,  "He  always  says  he  is  in- 
nocent." Howard  Stevens  testified  that  he  accompanied 
Hamilton's  attorney  to  the  jail  and  that  he  heard  him  ask 
Crosby  these  questions  and  heard  him  reply  to  the  first  one 
that  he  had  not  heard  him  make  any  such  statement,  and 
to  the  second,  that  "he  always  says  he  is  innocent."  In  his 
argument  to  the  jury  counsel  for  Hamilton  stated :  "And 
I  asked  him  [referring  to  Crosby]  the  questions,  and  you 
know  what  they  were.  I  said  to  him,  'Now,  I  have  been 
appointed  by  the  judge  to  defend  Hamilton;  have  you  ever 
heard  him  make  any  cracks  that  might  lead  you  to  believe 
him  guilty  of  this  crime?'  His  answer  was,  *No.'  And 
I  asked  him  this  question,  'Did  you  ever  hear  him  say  he 
was  innocent?'  and  he  replied,  'He  always  says  he  is  inno- 
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cent/  "  No  objection  was  interposed  to  this  portion  of  the 
argument  by  the  State's  attorney,  but  the  court  of  his  own 
motion  interrupted  and  said,  "I  am  afraid  you  are  going  to 
the  limit  when  you  are  testifying  to  what  you  said,  when 
you  are  not  under  oath."  Counsel  for  plaintiff  in  error 
excepted  to  the  remarks  of  the  court.  The  court  then  pro- 
ceeded :  "Let  the  record  show  that  the  attorney  was  giving 
what  he  said  to  one  of  the  witnesses  that  he  was  interview- 
ing when  he  was  not  under  oath  and  the  court  says  it  is  not 
proper."  Counsel  again  excepted  to  the  statement  of  the 
court,  whereupon  the  court  said,  "The  court  allows  the 
exception  and  repeats  the  statement."  Counsel  again  ex- 
cepted, whereupon  the  court  said,  "And  I  allow  it  again, 
and  repeat  to  the  jury  not  to  regard  this  testimony  as  it 
is  highly  incompetent."  One  of  the  witnesses  for  the  Peo- 
ple was  Dr.  Graves,  who  testified  to  the  physical  condition 
of  the  complaining  witness  on  July  7.  During  his  cross- 
examination  counsel  for  Hamilton  asked  him  if  he  had  not 
interviewed  him  on  the  7th  of  November,  and  if  he  did 
not  state  to  counsel  at  that  time  that  he  knew  that  the 
complaining  witness  had  menstruated  before  the  time  of 
the  alleged  offense,  to  which  the  doctor  responded  that  he 
certainly  did  but  that  he  had  made  a  mistake,  as  he  found 
out  afterwards  that  was  not  the  case.  During  his  argu- 
ment to  the  jury  Hamilton's  counsel  also  said :  "I  said  to 
Dr.  Graves,  *Do  you  happen  to  know  whether  Ruth  has  ever 
menstruated  or  not?'  "  whereupon  the  court  interrupted, 
without  objection  on  the  part  of  the  State's  attorney,  and 
said,  "I  will  not  allow  you  to  testify  to  any  conversation 
between  you  and  the  doctor  unless  testified  to  by  some  wit- 
ness." These  interruptions  and  remarks  of  the  court  were 
wholly  without  justification.  Counsel  was  keeping  strictly 
within  the  record  and  was  stating  only  what  had  been  tes- 
tified to  by  witnesses  in  the  case.  While  it  is  the  province 
of  the  court  to  interrupt  counsel  and  caution  him  when  he 
goes  outside  of  the  record,  and  it  is  perfectly  proper  for 
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him  to  do  so,  it  should  only  be  done  when  there  is  occasion 
for  it.  Even  when  counsel  commit  the  impropriety  of  go- 
ing outside  the  record  the  court  is  rarely  justified  in  using 
the  strong  language  which  was  used  in  this  case,  but  as 
counsel  was  clearly  within  the  record  the  action  and  state- 
ment of  the  court  in  this  connection  were  clearly  preju- 
dicial. 

The  witness  Stevens  also  accompanied  Hamilton's  coun- 
sel when  he  interviewed  the  father  of  the  complaining  wit- 
ness. On  that  occasion  the  attorney  inquired  concerning 
the  telephone  communication  with  Hamilton  on  Saturday 
afternoon,  July  5.  Stevens  testified,  both  in  his  direct  and 
cross-examinations,  that  the  father  of  the  complaining  wit- 
ness stated  that  he  had  told  Hamilton  in  that  conversation 
that  if  he  did  not  come  back  to  work  he  would  make  a 
charge  against  him.  In  his  closing  argument  to  the  jury 
the  State's  attorney  stated  that  while  Stevens  on  direct  ex- 
amination testified  that  the  father  of  the  complaining  wit- 
ness, in  relating  that  conversation,  stated  that  he  said  if 
Hamilton  did  not  come  back  he  would  prefer  a  charge 
against  him,  he  denied  it  on  cross-examination,  and  that  he 
testified  that  the  father  of  the  complaining  witness  did  not 
say  that  if  he  did  not  come  back  to  work  he  would  pre- 
fer a  charge  against  him.  To  this  statement  an  objection 
was  made  by  Hamilton's  attorney,  whereupon  the  court 
said;  "Now,  see  here.  Here  are  twelve  intelligent  men 
who  have  heard  the  evidence,  and  you  know  better  your- 
self than  to  keep  objecting.  I  want  that  silly  objection 
stopped."  Hamilton's  attorney  excepted  to  the  remarks  of 
the  court,  and  the  court  continued:  "You  can  have  all 
the  exceptions  you  want.  You  can  behave  yourself  while 
you  are  here.  Now  proceed."  The  record  discloses  that 
the  State's  attorney  was  mis-stating  the  testimony  of  the 
witness  Stevens.  The  court  of  his  own  motion  had  halted 
the  argument  for  the  defense  upon  the  theory  that  counsel 
was  going  outside  of  the  record.    Counsel  for  the  defense 
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had  the  right  to  insist  upon  the  State's  attorney  being  con- 
fined to  the  record  in  his  discussion  of,  the  facts  testified 
to.  While  the  trial  court  may  have  had  in  mind  some  bet- 
ter way  of  accomplishing  this,  it  was  proper  for  counsel  to 
object  to  this  statement  and  thus  challenge  the  attention  of 
the  court  and  of  the  jury  to  the  fact  that  the  evidence  was 
being  misquoted. 

Because  of  the  errors  indicated  the  court  should  have 
allowed  the  motion  for  a  new  trial.  The  judgment  is  re- 
versed and  the  cause  remanded. 

Reversed -and  remanded. 


The  People  ex  rel.  Samuel  Sickles  et  al.  Appellants,  vs. 

John  C.  Giles  et  al.  Appellees. 

Opinion  filed  June  24,  1915. 

1.  Statutes — each  part  or  section  should  he  construed  in  con- 
nection with  every  other  part  or  section,  A  statute  is  passed  as  a 
whole  and  not  in  parts,  and  hence  each  part  or  section  should  be 
construed  in  connection  with  every  other  part  or  section,  and  in 
seeking  the  intent  of  the  legislature  the  courts  always  consider  the 
language  used,  the  evil  to  be  remedied  and  object  to  be  obtained. 

2.  Drainage — power  of  commissioners  to  create  sub-districts. 
The  provision  of  section  43  of  the  Farm  Drainage  act  that  the 
commissioners  may,  at  their  option,  "divide  the  district  into  as 
many  sub-districts  as  there  are  separate  areas,"  does  not  mean 
that  no  sub-district  can  be  created  for  any  separate  area  unless 
sub-districts  are  also  created  for  the  other  separate  areas,  but  only 
that  the  commissioners  shall  not  create  more  sub-districts  than 
there  are  separate  areas  in  the  district,  and  hence  it  is  lawful  for 
the  commissioners  to  create  one  or  more  sub-districts  for  separate 
areas  without  creating  sub-districts  for  remaining  separate  areas. 

Appeal  from  the  Circuit  Court  of  Iroquois  county; 
the  Hon.  Frank  L.  Hooper,  Judge,  presiding. 

J.  W.  Kern,  State's  Attorney,  and  C.  G.  Hirschi,  for 
appellants. 
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Saum  &  Malo,  for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  a  petition  filed  in  the  circuit  court  of  Iroquois 
county  by  the  State's  attorney  of  that  county,  on  the  rela- 
tion of  certain  land  owners,  asking  for  leave  to  file  an  in- 
formation in  the  nature  of  quo  warranto  to  determine  the 
right  of  appellees  to  act  as  commissioners  of  an  alleged 
drainage  district  known  as  Sub-district  No.  2  of  Special 
Drainage  District  No.  i  of  Onarga,  Danforth  and  Douglas 
townships,  in  Iroquois  county.  The  case  being  heard  by 
the  trial  court  on  a  stipulation  of  facts,  the  prayer  of  the 
petition  was  denied  and  judgment  entered  dismissing  the 
petition.     From  that  judgment  this  appeal  was  prayed. 

By  the  stipulation  of  facts  it  is  shown  that  Special 
Drainage  District  No.  i  was  organized  about  1884,  and 
since  the  passage  of  the  Farm  Drainage  act  in  force  July 
I,  1885,  had  been  operated  thereunder;  that  its  system  of 
drainage  consisted  of  two  main  drainage  channels  or  out- 
lets and  several  large  lateral  drains,  independent  of  each 
other  except  as  they  connected  with  said  main  drains  and 
outlets,  each  draining  separate  areas  of  land.  It  is  further 
shown  that  sub-district  No.  i  was  formed  by  the  commis- 
sioners of  said  Special  Drainage  District  No.  i  many  years 
prior  to  October  16,  1913,  and  that  thereafter,  on  said  last 
mentioned  date,  the  commissioners  of  said  Special  Drain- 
age District  No.  i  adopted  a  resolution  reciting  that  certain 
described  lands  within  said  district  constituted  a  separate 
area  of  land  drained  by  lateral  drains  independent  of  any 
other  drain  in  said  district  except  said  main  drain  or  outlet 
thereof,  and  ordering  that  a  sub-district  be  organized,  in- 
cluding said  lands  constituting  said  separate  area,  to .  be 
known  as  sub-district  No.  2.  It  further  appears  that  the 
balance  of  said  Special  Drainage  District  No.  i  outside  of 
said  sub-districts  Nos.  i  and  2  was  not  organized  by  said 
drainage  commissioners  into  sub-districts;    that  said  com- 
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missioners  caused  to  be  prepared  plats,  specifications  and 
profiles  for  the  improvement  of  ditches  within  said  alleged 
sub-district  No.  2  and  classified  the  lands  within  said  sub- 
district,  levying  assessments  thereon,  including  certain  as- 
sessments on  the  lands  of  the  relators. 

Section  43  of  the  Farm  Drainage  act  (Kurd's  Stat 
1913,  p.  960,)  provides,  in  part,'as  follows:  "Sub-districts 
may  be  formed  by  owners  of  land  in  main  districts  for  the 
purpose  of  local  or  more  minute  drainage,  in  the  manner 
provided  in  this  act  for  the  organization  of  main  districts. 
Such  sub-districts  shall  have  the  right  to  use  the  ditches  of 
the  main  district  for  outlets  or  in  drainage  districts  organ- 
ized or  proposed  to  be  organized  which  have  one  or  more 
lateral  drains  or  proposed  drains  which  are  independent  of 
each  other,  except  as  to  the  main  drain  or  outlet,  and  which 
do  now  or  will  drain  separate  areas  within  said  district,  it 
shall  be  and  may  be  lawful  for  the  commissioners,  at  their 
option,  to  divide  the  district  into  as  many  sub-districts  as 
there  are  separate  areas,  for  the  purpose  of  making  as- 
sessments of  benefits  for  the  work  to  be  done  in  said  sub- 
district,"  etc.  Then  follow  certain  provisions  as  to  the 
organization  of  minor  sub-districts  within  the  sub-districts, 
dividing  the  districts  provided  for  in  said  section  into  three 
classes,  and  stating  how  each  of  the  three  classes  shall  be 
controlled. 

While  the  part  of  said  section  43  quoted  above  is  that 
which  especially  requires  construction  in  this  case,  said 
quoted  part  must  be  read  in  connection  with  the  remainder 
of  the  section,  together  with  the  entire  act,  in  order  to  get 
an  understanding  as  to  the  construction  that  should  be 
placed  thereon.  It  is  first  provided  in  said  section  that  a 
sub-district  may  be  formed  under  the  provisions  of  said 
Farm  Drainage  act  by  the  owners  of  the  lands  themselves. 
It  is  not  contended  that  any  such  action  was  taken  in  this 
case.  Said  section  also  provides  that  it  shall  be  lawful  "for 
the  commissioners,  at  their  option,  to  divide  the  district 
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into  as  many  sub-districts  as  there  are  separate  areas." 
Counsel  for  appellants  contend  that  under  this  wording,  if 
the  commissioners  of  any  drainage  district  wish  to  organize 
sub-districts,  they  must  form  as  many  sub-districts  as  there 
are  separate  areas  within  said  main  drainage  district ;  that 
they  cannot  form  one  or  two,  or  any  number  of  sub-districts 
less  than  the  entire  number  of  separate  areas.     The  argu- 
ment, as  we  understand  it,  is,  that  if  it  is  desired,  under 
this  statute,  to  form  a  sub-district,  or  any  number  less  than 
the  entire  number  of  separate  areas,  such  action  must  be 
taken  by  the  owners  and  not  by  the  drainage  commissioners. 
The  intention  of  the  law-makers  is  the  law,  and  this 
intention  should  be  gathered  from  the  necessity  or  reason 
of  the  enactment  and  the  meaning  of  the  words,  enlarged 
or  restricted,  according  to  their  real  intent.     A  statute  is 
passed  as  a  whole  and  not  in  parts,  hence  each  part  or  sec- 
tion should  be  construed  in  connection  with  every  other 
part  or  section.     In  seeking  the  intent  the  courts  always 
consider  the  language  used  by  the  legislature,  the  evil  to  be 
remedied  and  the  object  to  be  obtained.     (Warner  v.  King, 
267  111.  82.)     The  statute  states  that  the  formation  of  the 
sub-district  is  "for  the  purpose  of  making  assessments  of 
benefits  for  the  work  to  be  done  in  said  sub-district."    As 
was  stated  by  this  court  in  People  v.  Wilder,  257  111.  304, 
the  purpose  is  "to  provide  more  detailed  and  specific  drain- 
age for  limited  areas  than  is  contemplated  within  the  scope 
of  the  general  scheme."    This  being  the  case,  it  is  reason- 
able to  suppose  that  the  legislature  intended  to  allow  any 
separate  area  meeting  the  conditions  specified  in  the  stat- 
ute, where  the  commissioners  think  more  detailed  drainage 
is  required  than  in  the  main  portion  of  the  district,  to  be 
formed  into  a  sub-district  by  itself.    The  statute  says  that 
the  commissioners,  "at  their  option,"  may  divide  the  district 
into  "as  many  sub-districts  as  there  are  separate  areas." 
By  no  fair  deduction  from  the  wording  of  the  statute  can 
it  be  construed  to  mean  that  these  sub-districts  must  all 
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be  formed  at  the  same  time,  or  even  eventually,  by  the 
commissioners.  Conditions  may  readily  be  imagined  in 
any  drainage  district  where  a  more  particular  and  detailed 
drainage  might  be  needed  for  a  limited  area  when  another 
portion  of  the  district  would  not  at  the  same  time,  or  at  any 
time  in  the  future,  require  any  such  additional  drainage. 
In  such  a  case,  to  require  sub-districts  to  be  formed  as  to 
the  areas  that  did  not  need  the  particular  drainage  would 
seem  to  be  most  unreasonable  and  contrary  to  the  plain 
intent  of  the  statute.  As  we  construe  this  act  on  this  ques- 
tion, it  is  provided  that  the  commissioners  may,  at  their 
option,  divide  the  main  district  into  as  many  sub-districts 
as  there  are  separate  areas,  but  that  it  does  not  mean  that 
all  the  separate  areas  must  be  organized  into  districts  at 
a  given  time  or  any  time,  but  merely  that  there  should 
not  be  more  sub-districts  than  there  are  such  separate  areas. 
In  case  further  subdivision  is  required,  said  section  43  pro- 
vides, as  already  stated,  for  the  creation  of  such  minor 
sub-districts  as  may  be  required  in  order  to  furnish  proper 
drainage  to  all  parts  of  the  district. 

While  this  precise  question  seems  never  to  have  been 
decided  by  this  court,  the  conclusions  that  we  have  reached 
here  are  in  harmony  with  the  reasoning  of  this  court  where 
the  question  of  the  proper  construction  of  this  statute  as  to 
sub-districts  has  been  considered  in  the  following  among 
other  cases:  People  v.  Swigert,  130  III.  608;  People  v. 
Scott,  132  id.  427;  People  v.  Sullivan,  238  id.  386;  Com- 
missioners of  Sub-District  v.  McNulta,  242  id.  461 ;  Peo- 
ple V.  Wilder,  supra. 

The  judgment  of  the  circuit  court  refusing  leave  to  file 
the  information  in  question  will  be  affirmed. 

Judgment  affirmed. 
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The  State  Public  Utilities  Commission  ex  reL  The 
Noble  Telephone  Company,  Appellee,  vs.  The  Noble 
Mutual  Telephone  Company  et  aL  Appellants. 

Opinion  filed  June  24,  1915, 

i.  Public  utilities — telephone  company  not  operated  for  profit 
may  he  a  public  utility.  The  mere  fact  that  a  telephone  company 
is  not  operated  for  profit  but  renders  service  to  members  at  cost 
does  not  determine  that  it  is  not  a  public  utility  under  the  Public 
Utilities  act  of  1913. 

2.  Same — when  telephone  company  is  a  public  utility.  Where 
the  service  of  a  mutual  telephone  company  is  open,  so  far  as  its 
business  extends,  to  anyone  who  may  demand  it  and  is  willing  to 
become  a  member  and  pay  the  fees  specified  in  its  constitution  and 
by-laws,  the  company  is  a  public  utility  within  the  meaning  of 
section  10  of  the  Public  Utilities  act  of  191 3,  and  it  is  immaterial 
that  it  does  not  furnish  as  complete  service  as  is  furnished  by 
most  commercial  companies. 

3.  Same — public  use  defined.  A  public  use  means  public  use- 
fulness, utility,  advantage  or  benefit,  and  to  be  public  the  use  must 
concern  a  community  as  distinguished  from  an  individual,  but  the 
use  may  be  confined  to  a  particular  district  and  still  be  public. 

Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  James  A.  Creighton,  Judge,  presiding. 

Alexander  C.  Mabee,  for  appellants. 
Lynch  &  Martin,  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Henry  W.  Schilling,  the  sole  owner  of  the  Noble  Tele- 
phone Company,  filed  a  petition  with  the  State  Public 
Utilities  Commission  to  restrain  the  Noble  Mutual  Tele- 
phone Company  and  various  individuals  therein  named 
from  constructing,  maintaining  and  operating  a  telephone 
exchange  in  the  village  of  Noble,  Illinois,  or  from  render- 
ing any  telephone  service  which  would  interfere  with  the 
rights  and  privileges  of  the  petitioner,  and  for  such  other 
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order  as  to  the  commission  might  seem  meet.  Upon  a 
hearing  the  commission  entered  an  order  that  the  Noble 
Mutual  Telephone  Company  cease  operating  its  telephone 
system  in  the  village  of  Noble  and  vicinity  and  cease  do- 
ing business  as  a  public  utility  until  it  had  obtained  a  cer- 
tificate of  public  convenience  and  necessity,  as  provided 
by  section  55  of  the  Public  Utilities  act  of  1913.  From, 
that  order  the  Noble  Mutual  Telephone  Company  and  the 
other  appellants  appealed  to  the  circuit  court  of  Sangamon 
county,  where  a  judgment  was  entered  sustaining  the  order 
of  the  commission.  This  appeal  has  been  perfected  from 
the  judgment  of  the  circuit  court. 

The  only  question  presented  for  our  determination  is 
whether  the  Noble  Mutual  Telephone  Company  is  a  public 
utility  and  subject  to  the  supervision  of  the  State  Public 
Utilities  Commission.  It  is  conceded  that  if  this  company 
is  a  public  utility  the  judgment  of  the  circuit  court  affirm- 
ing the  order  of  the  commission  is  proper. 

For  a  period  of  about  ten  years  prior  to  February, 
1914,  various  persons  under  the  name  of  Noble  Telephone 
Company  rendered  telephone  service  to  the  inhabitants  of 
the  village  of  Noble  and  furnished  exchange  service  to  va- 
rious country  lines.  In  February,  19 14,  the  village  board 
granted  a  franchise  to  Henry  W.  Schilling  to  do  a  com- 
mercial telephone  business  in  the  village  of  Noble  for  a 
period  of  five  years,  under  the  name  of  Noble  Telephone 
Company.  Thereafter  Schilling  discontinued  the  exchange 
service  with  the  city  of  Olney  and  other  points  that  had 
theretofore  been  given  patrons  of  his  lines  and  increased 
the  annual  switching  rates  to  the  country  lines  from  $2.50 
to  $3  per  year,  which  increase  in  rates  was  approved  by 
the  State  Public  Utilities  Commission.  This  action  on  the 
part  of  Schilling  caused  dissatisfaction  among  various  of 
his  patrons  and  a  movement  was  started  for  the  purpose 
of  organizing  a  mutual  telephone  company.  An  organi- 
zation was  effected  among  a  number  of  the  country  lines 
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and  some  of  the  citizens  of  the  village,  and  a  franchise  was 
secured  from  the  village  in  March,  19 14,  which  was  ac- 
cepted on  the  part  of  those  constituting  the  new  organiza- 
tion. Thereupon  the  Noble  Mutual  Telephone  Company 
began  the  erection  of  poles  and  wires  in  the  village  of 
Noble  and  installed  a  switch-board  and  other  facilities  for 
making  physical  connection  with  the  country  lines  and  with 
various  other  exchanges  in  Richland  and  the  surrounding 
counties.  By  its  franchise  the  Noble  Mutual  Telephone 
Company  was  given  the  right,  for  a  period  of  five  years, 
to  erect  and  maintain  poles  and  to  string  wires  thereon  in 
the  streets  and  alleys  of  the  village  of  Noble  and  to  con- 
duct a  telei^ione  exchange.  The  company  was  required  to 
furnish,  install  and  maintain  at  its  own  expense,  during 
the  term  of  the  grant,  one  telephone  at  the  village  hall  for 
the  use  of  the  village  officers.  The  ordinance  provided 
that  the  rights,  privileges  and  franchises  thereby  granted 
were  upon  the  express  condition  that  no  person,  firm  or 
corporation  desiring  to  become  a  member  of  the  company 
should  ♦be  barred  from  the  service  and  the  use  of  the 
switch-board  installed  and  maintained  under  the  ordinance, 
upon  pa)mient  of  the  same  membership  fees  as  paid  by 
other  members  of  the  company  and  upon  the  payment  of 
the  same  annual  switching  fees  as  paid  by  other  members 
and  upon  compliance  with  the  by-laws  of  the  company.  In 
case  of  any  violation  of  that  provision  the  village  reserved  ^ 
the  right  to  revoke  the  franchise,  but  it  was  provided  that 
nothing  therein  contained  should  be  construed  to  compel 
the  Noble  Mutual  Telephone  Company  to  admit  any  com- 
mercial telephone  company  as  a  member.  At  the  time  the 
petition  was  filed  eighteen  or  twenty  country  lines  had  be- 
come members  of  the  mutual  company,  a  number  of  tele- 
phones had  been  installed  in  the  village  of  Noble,  trunk 
lines  had  been  erected  connecting  the  exchange  of  the 
Noble  Mutual  Telephone  Company  with  the  exchanges  of 
other  telephone  companies,  and  it  was  proposed  to  install 
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other  telephones  in  the  village  of  Noble  as  soon  as  material 
was  at  hand,  and  to  extend  the  connections  of  the  company 
with  other  telephone  exchanges  in  other  parts  of  Richland 
and  the  surrounding  counties.  » 

The  Noble  Mutual  Telephone  Company  is  not  a  com- 
mercial company  organized  for  profit  but  renders  service 
to  its  members  at  cost,  and  it  does  not  hold  itself  out  to 
render  service  to  anyone  except  members  of  the  company. 
The  only  connection  it  makes  with  other  telephone  com- 
panies is  upon  the  basis  of  a  mutual  exchange  of  free  ser- 
vice. While  it  will  connect  any  of  its  members  with  a  toll 
line  for  long  distance  service,  it  makes  no  charge  for  such 
action  and  collects  no  toll,  leaving  the  matter  of  the  adjust- 
ment of  the  toll  charges  between  the  members  seeking  such 
service  and  the  toll  companies  rendering  the  same.  The 
mere  fact  that  the  Noble  Mutual  Telephone  Company  is 
not  operated  for  profit  does  not  determine  that  it  is  not  a 
public  utility.  Section  lo  of  the  Public  Utilities  act  de- 
fines a  public  utility  to  mean  and  include  every  corpora- 
tion, company,  firm,  partnership  or  individual  that  now  or 
hereafter  "(a)  may  own,  control,  operate  or  manage,  with- 
in the  State,  directly  or  indirectly  for  public  use,  any  plant, 
equipment  or  property  used  or  to  be  used  for  or  in  connec- 
tion with  the  transportation  of  persons  or  property  or  the 
transmission  of  telegraph  or  telephone  messages  between 
*  points  within  this  State;     *     *     *     qj.  ^j^g^^  (j^  jjj^^y  ^^j^ 

or  control  any  franchise,  license,  permit  or  right  to  en- 
gage in  any  such  business."  It  is  apparent  that  the  Noble 
Mutual  Telephone  Company  is  engaged  in  the  business  of 
transmitting  telephone  messages  between  points  within  this 
State.  It  also  owns  and  controls  a  franchise  or  license 
from  the  village  of  Noble  to  engage  in  such  business  as 
it  is  doing.  The  only  question  for  determination  then  is, 
whether  or  not  it  directly  or  indirectly  operates  or  man- 
ages its  plant  for  a  public  use. 
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By  the  provisions  of  the  ordinance  under  which  the 
Noble  Mutual  Telephone  Company  operates  in  the  village 
of  Noble,  the  right  to  use  the  streets  and  alleys  of  the 
village  is  given  upon  the  express  condition  that  no  per- 
son, firm  or  corporation,  except  commercial  telephone  com- 
panies, shall  be  barred  from  membership  and  from  the  ser- 
vice to  be  rendered  by  the  company.  Thus,  at  least,  every 
resident  of  the  village  of  Noble  and  every  corporation  do- 
ing business  there,  except  commercial  telephone  companies, 
have  the  right  to  demand  service  from  the  mutual  com- 
pany upon  the  payment  of  the  membership  and  annual 
switching  fees  required  by  its  constitution  and  by-laws, 
which  are  the  only  charges  made  for  the  service  rendered. 
So  far  as  the  residents  of  the  village  are  concerned,  the 
use  to  which  this  company  applies  its  plant  is  as  public 
as  it  can  be.  It  is  immaterial  that  it  does  not  furnish  as 
complete  service  as  is  furnished  by  most  commercial  com- 
panies. So  far  as  its  business  extends,  its  service  is  open, 
under  the  provisions  of  this  ordinance,  to  anyone  who  may 
demand  it  and  is  willing  to  pay  the  price  stated  in  the  con- 
stitution and  by-laws  of  the  company  for  rendering  such 
service.  It  is  not  necessary,  in  order  to  constitute  this 
a  public  use,  that  this  service  should  be  extended  to  the 
whole  world  or  to  include  whoever  might  happen  to  be 
temporarily  in  the  village  of  Noble  or  in  that  vicinity.  A 
public  use  means  public  usefulness,  utility,  advantage  or 
benefit.  To  be  public  the  use  must  concern  a  community 
as  distinguished  from  an  individual  or  any  particular  num- 
ber of  individuals,  but  it  is  not  essential  that  the  entire 
community  or  people  of  the  State,  or  any  political  subdi-^ 
vision  thereof,  should  be  benefited  or  assured  in  the  use  or 
enjoyment  thereof.  The  use  may  be  local  or  limited.  It^ 
may  be  confined  to  a  particular  district  and  still  be  pub- 
lic. {Cleveland,  Cincinnati,  Chicago  and  St,  Louis  Rail- 
way Co.  v.  Drainage  District,  213  111.  83.)  The  service 
of  the  Noble  Mutual  Telephone  Company  is  open  to  all  its 
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members,  and  it  must  admit  to  membership  all  who  apply 
and  pay  the  fees  specified.  Its  members  not  only  have  the 
means  of  communicating  freely  with  one  another,  but  also, 
by  permitting  their  own  lines  to  be  used  under  a  reciprocal 
arrangement,  they  have  the  means  of  communicating  with 
the  various  cities  and  villages  in  that  section  of  the  State. 

Under  the  facts  as  disclosed  in  this  record  the  Noble 
Mutual  Telephone  Company  is  a  public  utility  as  that  term 
is  defined  in  section  lo  of  the  Public  Utilities  act  of  19 13. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Harry  Cohen  et  al  Plaintiffs  in  Error. 

Opinion  Hied  June  24,  ipi^. 

1.  Criminal  law — when  right  to  change  of  venue  is  absolute. 
In  a  criminal  case,  if  the  petition  for  a  change  of  venue  on  ac- 
count of  the  prejudice  of  the  judge  and  the  accompanying  affi- 
davits are  in  compliance  with  the  statute,  the  right  to  a  change 
of  venue  is  absolute. 

2.  Same — notice  of  an  application  for  change  of  venue  need 
not  be  given  instantaneously.  The  provision  of  the  statute  that 
reasonable  notice  of  an  application  for  change  of  venue  shall  be 
given  to  the  adverse  party  applies  to  both  parties,  and  it  is  not 
required  that  notice  of  an  application  for  change  of  venue  in  a 
criminal  case  on  account  of  the  prejudice  of  the  judge  be  given 
instantaneously  upon  acquiring  knowledge  of  such  prejudice. 

3.  Same — when  notice  of  an  application  for  a  change  of  venue 
is  reasonable.  Notice  of  an  application  for  a  change  of  venue  on 
account  of  the  prejudice  of  the  judge,  which  is  given  on  the  day 
before  the  case  is  set  for  trial,  is  reasonable,  notwithstanding  sev- 
eral continuances  have  been  granted,  where  it  appears  from  the 
statements  of  the  affidavits  that  knowledge  of  the  prejudice  of  the 
judge  did  not  come  to  the  'defendant  until  the  morning  of  the  day 
the  notice  was  given. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  Adelor  J.  Petit,  Judge,  presiding. 
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Charles  B.  Stafford,  for  plaintiffs  in  error. 

P.  J.  LucEY,  Attorney  General,  Maclay  Hoyne,  State's 
Attorney,  and  George  P.  Ramsey,  for  the  People. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  plaintiffs  in  error  were  convicted  of  larceny  and 
insist  that  the  court  erred  in  denying  their  application  for  a 
change  of  venue  on  account  of  the  prejudice  of  the  judge. 
The  petition  for  a  change  of  venue  and  the  accompany- 
ing affidavits  complied  with  the  statute  and  the  right  to  a 
change  of  venue  was  therefore  absolute.  Cantwell  v.  Peo- 
ple, 138  111.  602. 

It  is  insisted  on  the  part  of  the  People  that  reasonable 
notice  was  not  given  of  the  application  for  a  change*  of 
venue.  There  had  been  several  continuances  and  the  case 
was  set  for  trial  on  September  14,  19 14.  On  that  day  the 
plaintiffs  in  error,  through  their  attorney,  asked  for  a  con- 
tinuance of  three  weeks  on  account  of  the  death  of  the 
attorney's  partner,  who  had  had  charge  of  the  case.  The 
motion  was  denied  about  half -past  ten  o'clock  in  the  morn- 
ing but  a  continuance  was  allowed  until  the  next  day.  On 
the  same  day  notice  was  served  of  the  application  for  a 
change  of  venue,  and  the  affidavits  showed  that  knowledge 
of  that  prejudice  had  come  to  the  plaintiffs  in  error  at  ten 
o'clock  in  the  morning  of  that  day. 

It  is  insisted  that  no  written  notice  of  the  application 
was  required;  that  the  plaintiffs  in  error  knew  of  the  al- 
leged prejudice  of  the  judge  when  they  moved  for  a  con- 
tinuance of  three  weeks,  and  that  they  should  then  have 
given  notice  that  they  then  intended  to  apply  for  a  change 
of  venue.  It  was  not  required  that  notice  should  be  in- 
stantaneously given.  The  plaintiffs  in  error  were  entitled 
to  take  time  sufficient  to  put  their  notice  in  writing.  The 
.  reasonable  requirement  in  regard  to  notice  applies  to  both 
parties.    The  plaintiffs  in  error  were  entitled  to  reasonable 
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time  to  give  the  notice,  and  in  view  of  the  statements  in 
the  affidavits  more  than  a  day's  notice  was  impossible. 

The  judgment  is  reversed  for  the  error  in  denying  a 
change  of  venue  and  the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 


Albert  A.  Newman,  Appellant,  vs.  The  Newman 

Ci/)CK  Company,  Appellee. 

Opinion  filed  June,  24,  IQIS^ 

1.  Appeals  and  errors — what  facts  are  settled  by  judgment  of 
the  Appellate  Court,  WhereUhe  Appellate  Court  reverses  a  judg- 
mei\]t  in  a  suit  at  law  and  enters  final  judgment  without  remand- 
ing the  cause,  facts  with  reference  to  which  the  Appellate  Court 
makes  no  finding  must  be  presumed  to  have  been  found  by  that 
court  the  same  as  they  were  found  by  the  trial  court  and  are 
finally  settled  by  the  judgment  of  the  Appellate  Court 

2.  Same — extent  to  which  a  case  may  he  reviewed  where  it 
comes  up  on  a  certificate  of  importance,  A  case  which  comes  to 
the  Supreme  Court  upon  the  granting  of  a  certificate  of  import- 
ance by  the  Appellate  Court  is  in  the  Supreme  Court  for  all  pur- 
poses, the  same  as  though  it  had  come  in  the  ordinary  way;  and 
the  Supreme  Court  is  not  confined  to  a  consideration  of  the  views 
expressed  in  the  opinion  of  the  Appellate  Court. 

3.  Contracts — what  is  not  compliance  with  an  agreement  to 
discontinue  suit.  If,  at  the  time  the  plaintiff  enters  into  an  agree- 
ment to  discontinue  his  suit  without  costs  to  cither  party,  a  demur- 
rer has  already  been  sustained  to  his  amended  and  supplemental 
bill  and  leave  has  been  given  him  to  amend,  his  action  in  declin- 
ing to  amend  and  electing  to  stand  by  his  former  bill  is  not  a 
compliance  with  his  agreement  to  discontinue;  and  the  fact  that 
the  court,  in  dismissing  the  bill,  enters  judgment  against  him  for 
costs  does  not  amount  to  a  breach  of  the  agreement  on  the  part 
of  the  defendant,  where  the  plaintiff  did  not  make  the  agreement 
known  to  the  court  nor  seek  to  have  the  judgment  for  costs  set 
aside  so  as  to  conform  to  the  agfreement. 

4.  Same — when  making  payments  after  a  breach  of  contract 
does  not  work  estoppel.  Where  both  parties  to  a  contract  are  in- 
sisting upon  its  validity,  the  one  insisting  on  his  right  to  salary 
and  the  other  disputing  that  right  because  the  former  had  violated 
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his  agreement,  the  fact  that  the  latter  makes  payments  of  such 
salary  which  it  is  not  required  to  make  does  not  constitute  any 
estoppel  against  asserting  the  alleged  breach  of  contract  as  a  de- 
fense to  a  suit  for  installments  of  the  salary. 

Appeai.  from  the  Branch  "C"  Appellate  Court  for  the 
First  District ; — heard  in  that  court  on  writ  of  error  to  the 
Mtmicipal  Court  of  Chicago ;  the  Hon.  Harry  M.  Fisher, 
Judge,  presiding. 

Levinson,  Becker,  Cleveland  &  Schwartz,  (S.  S. 
Gregory,  of  counsel,)  for  appellant. 

Amos  W.  Marston,  and  Winston,  Payne,  Strawn 
&  Shaw,  (Silas  H.  Strawn,  J.  Sidney  Condit,  and 
Ernest  B.  Cresap,  of  counsel,)  for  appellee. 

Mr.  Justice  Cartwrigkt  delivered  the  opinion  of  the 
court : 

The  appellant,  Albert  A.  Newman,  sued  the  appellee, 
the  Newman  Clock  Company,  a  corporation,  in  the  munici- 
pal court  of  Chicago.  There  was  a  trial,  and  the  court  in- 
structed the  jury  to  return  a  verdict  for  the  plaintiff  for 
$750.  The  defendant  took  the  case  to  the  Appellate  Court 
for  the  First  District  by  writ  of  error,  and  that  court  en- 
tered final  judgment  by  reversing  the  judgment  of  the  mu- 
nicipal court  without  remanding  the  cause.  The  plaintiff 
was  allowed  a  certificate  of  importance  and  an  appeal  to 
this  court. 

The  claim  of  the  plaintiff  was  for  three  monthly  install- 
ments of  salary  as  consulting  engineer  for  the  defendant, 
amounting  to. $750,  which  the  defendant  by  a  written  con- 
tract had  agreed  to  pay.  The  defense  was  that  the  plaintiff 
had  violated  the  agreements  on  his  part  contained  in  the 
contract,  wherefore  the  defendant  was  to  be,  and  was,  re- 
leased from  its  obligation  to  employ  him  as  consulting  en- 
gineer.    The  particulars  in  which  it  was  claimed  he  had 


420  Newman  v,  Newman  Clock  Co.  [268  ffl. 

violated  the  contract  were  in  failing  to  dismiss  a  suit  which 
he  had  brought  against  the  defendant,  in  financing  a  com- 
petitive business,  and  in  going  to  Schwenningen,  in  the 
kingdom  of  Wiirttemberg,  and  communicating  with  a  firm 
at  that  place  from  which  the  defendant  purchased  its  goods 
or  supplies.  The  facts  in  relation  to  keeping  the  agree- 
ment to  dismiss  his  suit  were  of  record  and  not  in  dispute. 
The  other  claims  of  the  defendant  were  controverted  in 
the  trial  court,  and  as  the  Appellate  Court  made  no  find- 
ing of  fact,  the  conclusion  of  that  court  was  the  same  as 
that  of  the  trial  court,  and  the  facts  relating  to  such  claims 
having  been  finally  settled  by  the  judgment  of  the  Appel- 
late Court  cannot  be  reviewed  on  this  appeal.  The  munici- 
pal court  adopted  the  view  that  the  acts  of  the  plaintiff  did 
not,  in  law,  amount  to  a  failure  to  dismiss  his  suit,  while 
the  Appellate  Court  reached  the  contrary  conclusion.  A 
statement  of  the  facts  proved  will  settle  the  question  which 
one  was  right. 

The  Newman  Clock  Company  is  a  corploration  of  the 
State  of  New  York  with  a  capital  of  $100,000,  divided  into 
1000  shares  of  the  par  value  of  $100  each.  It  succeeded 
to  a  business  conducted  by  the  plaintiff,  which,  with  its 
good  will  and  patents,  was  transferred  by  him  to  the  cor- 
poration. He  was  the  owner  of  425  shares  of  the  capital 
stock,  and  controversies  arose  between  him  and  the  corpo- 
ration, which  commenced  a  suit  against  him,  alleging  that 
he  had  threatened  to  engage  in  a  competitive  business  in 
violation  of  his  agreement  not  to  engage  in  the  clock  busi- 
ness in  any  manner  in  competition  with  the  corporation. 
He  also  commenced  a  suit  against  the  corporation,  Charles 
E.  Renshaw,  its  president,  Edward  T.  Magoffin  and  Henry 
H.  Ward,  praying,  among  other  things,  for  the  appoint- 
ment of  a  receiver.  His  bill  was  filed  in  the  superior  court 
of  Cook  county  on  October  16,  1909,  and  on  the  same 
day  the  Chicago  Title  and  Trust  Company  was  appointed 
receiver  of  the  assets  and  business, of  the  corporation  and 
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a  preliminary  injunction  was  granted.  The  receiver  took 
possession  of  the  property  of  the  corporation  and  took 
charge  of  its  business.  The  cause  was  transferred  to  the 
circuit  court  of  the  United  States,  and  on  November  lo, 
1909,  the  corporation  demurred  to  the  bill.  On  the  same 
day  the  receiver  was  ordered  to  continue  and  carry  on  the 
business.  On  November  24,  1909,  the  plaintiff  took  leave 
to  file  an  amended  and  supplemental  bill,  which  he  filed  on 
December  14,  1909.  On  December  18,  1909,  the  cause  was 
heard  on  demurrer  to  the  amended  and  supplemental  bill, 
the  demurrer  was  sustained  and  the  receiver  discharged  and 
the  receiver  directed  to  present  its  account  to  the  court.  On 
January  21,  1910,  a  demurrer  of  the  other  defendants  was 
sustained  and  leave  was  given  to  the  plaintiff  to  further 
amend  his  bill  within  fifteen  days.  Afterward,  on  Febru- 
ary 4,  19 10,  the  time  given  for  filing  an  amended  bill  was 
extended  to  February  16,  1910.  On  February  9,  1910, 
these  controversies  being  in  existence  and  the  suit  of  plain- 
tiff pending  on  the  leave  to  amend,  the  plaintiff,  Albert  A. 
Newman,  the  corporation,  the  Newman  Clock  Company, 
and  Charles  E.  Renshaw,  president  of  the  corporation,  en- 
tered into  a  contract  reciting  the  facts  of  the  organization 
of  the  corporation,  the  purchase  of  the  business,  good  will 
and  patents  and  the  agreement  of  the  plaintiff  not  to  en- 
gage in  any  competitive  business,  the  beginning  and  pend- 
ency of  the  suits  and  other  controversies,  and  the  purpose 
of  the  parties  to  settle  and  adjust  the  same.  By  the  con- 
tract the  plaintiff  agreed  to  sell  to  Renshaw  his  425  shares 
of  the  capital  stock  at  $135  per  share,  payable  in  install- 
ments and  secured  as  therein  provided.  The  sixth  and 
eleventh  paragraphs  were  as  follows : 

"Sixth — Said  Newman  Clock  Company  hereby  em- 
ploys said  Newman  as  consulting  engineer  for  a  term  of 
ten  years,  beginning  the  first  day  of  January,  19 10,  and 
said  Newman  accepts  such  employment  upon  the  conditions 
hereinafter  set  forth :   Said  Newman  Clock  Company  shall 
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pay  said  Newman  three  thousand  dollars  ($3000)  per  year 
for  the  first  five  years,  in  monthly  installments  of  two  htin- 
dred  and  fifty  dollars  ($250)  each  on  the  first  day  of 
each  month,  and  two  thousand  dollars  per  year  for  the 
second  five  years,  in  monthly  installments  of  one  hundred 
and  sixty-six  and  67/100  dollars  ($166.67)  ^^  ^^^  ^^^t 
day  of  each  month.  But  should  said  Newman  fail  to  com- 
ply with  any  of  the  terms  and  conditions  in  this  agreement 
set  forth,  then  and  in  that  event  his  right  to  receive  the 
salary  in  this  paragraph  set  forth  shall,  at  the  option  of 
the  Newman  Clock  Company,  cease  and  determine,  but  the 
said  Newman  shall  not  thereby  be  released  from  any  of 
the  duties  and  obligations  imposed  upon  him  by  subdivi- 
sion (a)  and  (b)  of  paragraph  seventh,  nor  shall  the  said 
Renshaw  be  thereby  released  from  any  of  the  duties  or 
obligations  imposed  upon  him  by  paragraphs  first,  second 
and  third  of  this  agreement. 

'^Eleventh — ^AU  suits  brought  by  said  Newman  against 
the  Newman  Clock  Company  and  its  former  directors,  or 
any  of  them,  and  by  said  Newman  Clock  Company  against 
said  Newman,  shall  be  forthwith  discontinued  without  costs 
as  to  either  party  as  against  the  other;  and  except  as  in 
this  agreement  otherwise  expressly  provided,  the  said  New- 
man hereby  releases  and  absolves  the  said  Renshaw  and  the 
said  Newman  Clock  Company  and  the  Nanz  Clock  Com- 
pany, and  each  of  them,  from  all  causes  of  action,  claims 
and  demands  of  every  kind  and  character,  from  the  begin- 
ning of  the  world  to  the  day  of  the  date  of  these  presents; 
and  the  said  Renshaw  and  Newman  Clock  Company  do 
hereby  jointly  and  severally  release  and  absolve  the  said 
Newman  from  all  causes  of  action,  claims  and  demands  of 
every  kind  and  character,  from  the  beginning  of  the  world 
to  the  date  of  these  presents." 

Afterward,  on  July  21,  191  o,  the  following  order  was 
made  and  entered  of  record  in  the  suit  of  the  plaintiff 
against  the  defendant:     The  order  first  recited  previous 
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proceedings,  the  leave  to  amend  the  amended  and  supple- 
mental bill,  the  sustaining  of  the  demurrers  filed  by  the 
several  defendants,  and  the  finding  of  the  court  that  the 
receiver  was  not  entitled  to  retain  $1500  for  compensation 
and  attorney's  fees  claimed  by  it,  and  continued  as  follows : 

"Therefore,  on  motion  of  the  complainant,  it  is  ordered 
that  so  much  of  the  order  entered  herein  on  January  21, 
1909,  as  gives  to  the  complainant  leave  to  amend  his 
amended  and  supplemental  bill  be  set  aside,  and  that  the 
order  entered  herein  on  February  4,  19 10,  extending  the 
time  to  amend  said  amended  and  supplemental  bill  to  Feb- 
ruary 16,  19 10,  be  set  aside,  and  that  the  complainant  have 
and  is  hereby  given  leave  to  stand  by  his  said  amended  and 
supplemental  bill.  It  is  further  ordered,  adjudged  and  de- 
creed, on  motion  of  the  defendant  Newman  Clock  Com- 
pany, that  said  Chicago  Title  and  Trust  Company,  as  such 
receiver,  forthwith  pay  over  to  said  defendant,  or  its  coun- 
sel, Winston,  Payne,  Strawn  &  Shaw,  the  said  sum  of  fif- 
teen hundred  dollars  ($1500)  now  in  its  hands  as  such 
receiver.  And  the  complainant  now  here  in  open  court 
electing  to  stand  by  his  said  amended  and  supplemental  bill, 
it  is  further  ordered,  adjudged  and  decreed  that  the  said 
amended  and  supplemental  bill  be  and  the  same  is  hereby 
dismissed  for  want  of  jurisdiction;  and  it  is  further  or- 
dered, adjudged  and  decreed  that  the  defendants  do  have 
and  recover  of  and  from  the  complainant  their  costs  to  be 
taxed  by  the  clerk." 

The  receiver  appealed  to  the  United  States  circuit  court 
from  the  order  denying  its  right  to  retain  from  the  prop- 
erty of  the  corporation  $1500,  but  that  has  no  relation  to 
this  controversy.  On  January  17,  191 1,  the  plaintiff  ap- 
pealed from  the  decree  dismissing  his  amended  and  supple- 
mental bill  and  entering  judgment  against  him  for  costs, 
and  his  assignment  of  errors  contained  eleven  specifications 
of  alleged  errors  covering  the  whole  matter  of  the  contro- 
versy.    By  the  assignment  of  errors  he  alleged  that  the 
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court  erred  in  dismissing  his  bill  and  entering  judgment 
against  him  for  costs,  in  refusing  to  grant  an  injunction 
against  one  of  the  defendants,  in  discharging  the  receiver, 
in  sustaining  the  demurrer  of  the  corporation  and  the  de- 
murrers of  the  other  defendants,  and  in  holding  that  it  was 
without  jurisdiction  to  appoint  a  receiver  and  not  retain- 
ing jurisdiction  of  the  cause  for  the  purpose  of  determin- 
ing the  right  of  the  plaintiff  to  the  relief  prayed  for  by 
his  amended  and  supplemental  bill.  The  plaintiff  filed  his 
brief  and  argument  in  the  circuit  court  of  appeals,  stating 
the  proceedings  in  the  superior  court  of  Cook  county  and 
the  United  States  court  and  relied  upon  errors  as  sum- 
marized by  him,  "sustaining  the  demurrers  to  the  amended 
and  supplemental  bill  of  complainant,  dismissing  such  bill 
for  want  of  jurisdiction  and  entering  judgment  for  costs 
in  favor  of  appellees  against  appellant;  also  discharging 
the  receiver;  but  that,  on  this  appeal,  is  incidental  to  the 
broader  question  presented."  The  argument  following  the 
brief  sought  to  sustain  the  propositions  that  the  circuit 
court  had  jurisdiction,  that  the  plaintiff  was  entitled  to 
the  relief  prayed  for  in  his  amended  and  supplemental  bill, 
and  that  the  court  erred  in  rendering  judgment  against  him 
for  costs  and  requiring  him  to  pay  the  expenses  of  the  re- 
ceivership. The  appeal  of  the  plaintiff  was  still  pending  in 
the  United  States  circuit  court  of  appeals  when  the  suit  in 
the  municipal  court  was  begun. 

The  Appellate^  Court  expressed  the  opinion  that  if  the 
plaintiff  had  done  nothing  more  than  to  cause  the  order  for 
leave  to  amend  his  amended  and  supplemental  bill  to  be  set 
aside  he  might  have  established  what  was  aimed  at  by  his 
agreement  to  dismiss  the  suit,  but  that  by  taking  and  per- 
fecting an  appeal  he  violated  his  agreement.  Counsel  for 
appellant  discuss  the  question  in  the  case  on  the  assumption 
that  only  the  taking  of  the  appeal  is  involved,  but  the  Ap- 
pellate Court  having  granted  a  certificate  of  importance, 
the  case  is  here  for  all  purposes,  the  same  as  if  it  came 
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to  the  court  in  the  ordinary  way.  (Ohio  and  Mississippi 
Railway  Co.  v.  Wackier,  123  111.  440;  Chicago,  Burling- 
ton and  Quincy  Railroad  Co.  v.  S chaffer,  124  id.  112.) 
We  are  not  confined  to  the  consideration  of  views  ex- 
pressed by  the  Appellate  Court. 

When  the  plaintiff  declined  to  amend  his  amended  and 
supplemental  bill  and  elected  to  stand  by  it  the  demurrer 
had  been  sustained,  from  which  a  dismissal  necessarily  fol- 
lowed. It  was  only  because  he  had  asked  and  obtained 
leave  to  amend  that  the  bill  had  not  been  dismissed.  The 
election  of  the  plaintiff  to  stand  by  his  amended  and  sup- 
plemental bill  was  in  no  sense  a  compliance  with  his  agree- 
ment to  discontinue  his  suit  but  was  an  assertion  of  the 
sufficiency  of  the  bill  and  the  claims  set  up  in  it.  When 
he  declined  to  amend  his  bill  and  elected  to  stand  by  it  no 
judgment  for  costs  had  been  entered  against  him,  and  if  he 
had  dismissed  his  bill  in  the  performance  of  his  agreement 
and  made  known  to  the  court  what  that  agreement  was,  no 
judgment  for  costs  would  have  been  entered  against  him. 
The  argument  made  in  his  behalf  is  that  the  substantial 
justice  of  the  case  is  on  his  side;  that  his  alleged  breach 
of  his  covenant  to  discontinue  suits  was  not  a  breach  be- 
cause the  decree  contained  a  judgment  for  costs  against 
him,  in  violation  of  the  contract;  that  the  corporation 
had  forfeited  the  right  to  set  up  its  defense  because  it  com- 
mitted the  first  substantial  breach  by  taking  a  judgment 
against  the  plaintiff  for  costs;  that  the  defendant,  by  con- 
tinuing to  make  monthly  payments  under  the  contract  until 
January  i,  19 12,  elected  to  treat  the  contract  as  still  in 
force,  and  that  the  defendant  could  not  affirm  the  contract 
so  far  as  beneficial  to  itself  and  disaffirm  it  so  far  as  bur- 
densome. The  substantial  justice  of  any  case  requires  par- 
ties to  a  contract  to  do  what  they  have  lawfully  agreed 
to  do,  and  in  this  case  it  is  manifest  that  the  agreement 
was  lawful  and  no  legal  excuse  appeared  in  the  evidence. 
The  fact  that  the  decree  was  against  plaintiff  for  costs  is 


426  Newman  v.  Newman  Clock  Co.  [268  liL 

no  defense,  because  it  was  his  own  fault.  He  stood  by  his 
bill,  to  which  demurrers  had  been  sustained,  so  that  a  judg- 
ment dismissing  the  bill  and  for  costs  would  necessarily 
follow  unless  the  court  was  advised  that  there  was  a  dif- 
ferent agreement.  All  that  was  necessary  for  the  plaintiff 
to  do  was  to  call  the  court's  attention  to  the  contract.  He 
never  sought  to  have  the  decree  made  to  conform  to  the 
agreement,  and  there  was  no  excuse  for  appealing  merely 
because  there  was  a  judgment  against  him  for  costs  result- 
ing from  his  own  neglect.  Besides,  the  record  shows  that 
he  did  not  appeal  merely  on  account  of  the  judgment  for 
costs,  but  he  assigned  errors  and  filed  an  argument  by 
which  he  sought  a  reversal  on  the  merits  of  the  whole 
case.  He  made  no  point  that  the  judgment  for  costs  was 
contrary  to  the  agreement,  which  would  avail  him  nothing 
in  view  of  the  failure  to  make  known  to  the  circuit  court 
the  agreement.  The  defendant  did  not  attempt  to  affirm 
the  contract  so  far  as  beneficial  and  to  disaffirm  other  ob- 
ligations. Both  parties  insisted  on  the  validity  of  the  con- 
tract, plaintiff  claiming  the  right  to  a  salary  as  consulting 
engineer,  and  the  defendant  disputing  his  right  because  he 
had  violated  the  agreement  and  by  the  terms  of  the  con- 
tract it  was  released  from  its  obligation.  The  fact  that  the 
defendant  had  made  payments  which  it  was  not  required 
to  make,  after  the  breach  of  the  contract,  did  not  constitute 
any  estoppel  against  asserting  its  rights. 

The  municipal  court  erred  in  holding  that  there  was 
no  breach  of  the  contract  by  the  plaintiff  and  directing  a 
verdict  for  him.  The  construction  put  upon  the  contract 
and  the  record  of  the  United  States  court  by  the  Appellate 
Court  was  correct,  and  the  court  did  not  err  in  holding,  as 
a  matter  of  law,  that  the  acts  of  the  plaintiff  shown  by  the 
record  amounted  to  a  breach  of  his  agreement  to  discon- 
tinue his  suit. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Edwin  M.  Clark  et  al.  Defendants  in  Error,  vs.  Robert 
Zaleski  et  al. — (Emma  J.  Glos,  Plaintiff  in  Error.) 

Opinion  filed  June  24,  1915, 

1.  Partition — one  who  claims  adverse  interest  is  not  a  neces- 
sary party  to  a  partition  suit.  Under  the  Partition  act,  one  who 
claims  an  adverse  interest  is  a  proper  but  not  a  necessary  party 
to  a  partition  suit,  since  the  statute  includes  only  such  persons  as 
have  a  common  interest  in  the  property  sought  to  be  partitioned. 
{Miller  V.  Miller,  263  111.  18,  followed.) 

2.  Samb — one  who  is  dismissed  from  partition  suit  before  de- 
cree entered  is  not  affected  by  the  decree.  An  unnecessary  party 
to  a  partition  suit,  who  is  dismissed  before  the  final  decree  is  en- 
tered, is  not  aflfected  by  such  decree. 

3.  Appeals  and  errors — one  not  a  party  to  suit  nor  affected 
by  decree  is  not  entitled  to  review  by  writ  of  error.  One  who  is 
neither  a  party  to  the  record  nor  affected  by  the  decree  entered 
is  not  in  a  position  to  have  the  same  reviewed  by  writ  of  error. 

4.  Same — all  parties  to  record  in  lower  court  must  be  parties 
to  the  record  on  writ  of  error.  All  persons  who  are  parties  to  the 
judgment  or  decree  in  the  court  below  must  be  parties  to  the  rec- 
ord in  the  Supreme  Court  on  writ  of  error,  and  while  a  party  may 
use  the  names  of  his  co-defendants  or  co-plaintiffs  in  suing  out  a 
writ  of  error,  yet  if  they  do  not  join  in  the  assignments  of  error 
there  must  be  a  severance  of  interests.  {Wuerzburger  v.  Wuerz- 
burger,  221  111.  277,  followed.) 

Writ  op  Error  to  the  Superior  Court  of  Cook  county ; 
the  Hon.  MXrtin  M.  Gridley,  Judge,  presiding. 

John  R.  O'Connor,  for  plaintiff  in  error. 

Charles  L.  Bartlett,  and  Sherman  C.  Spitzer,  for 
defendants  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

Defendant  in  error  Edwin  M.  Clark  filed  a  bill  in  the 
superior  court  of  Cook  county  against  Robert  Zaleski  and 
others,  including  the  plaintiff  in  error,  for  the  partition  of 
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lots  I,  3  to  6,  10  to  13,  39,  45  to  50,  52  to  54,  and  57  to 
90,  inclusive,  in  J.  R.  Lane's  subdivision  of  the  southwest 
quarter  of  the  northeast  quarter  of  the  southwest  quarter 
of  section  35,  township  40,  north,  range  13,  east  of  the 
third  principal  meridian,  in  Cook  county,  Illinois,  excepting 
therefrom  the  right  of  way  of  the  Chicago,  Milwaukee  and 
St.  Paul  Railroad  Company.  Certain  of  the  defendants,  in- 
cluding the  plaintiff  in  error,  answered,  and  other  defend- 
ants were  defaulted  and  a  decree  pro  confesso  entered  as  to 
them.  On  motion  of  complainant  the  bill  was  dismissed  as 
to  the  plaintiff  in  error  before  the  final  decree  was  entered. 
After  the  bill  had  been  dismissed  as  to  her,  plaintiff  in  er- 
ror filed  her  petition  for  leave  to  intervene,  in  which  she  set 
up  some  of  the  proceedings  had  on  the  original  bill,  together 
with  the  claim  that  she  was  the  owner  in  fee  simple  of  the 
premises  and  in  actual  possession  of  the  same  at  the  time 
the  bill  was  filed.  The  court  denied  the  petition  for  leave 
to  intervene  and  entered  a  decree  finding  Clark  and  Zaleski 
were  the  owners,  in  fee  simple,  each  of  an  undivided  one- 
half  of  said  premises  and  ordered  partition  of  the  same  in 
accordance  with  the  prayer  of  the  bill.  From  this  decree 
Emma  J.  Glos,  Jacob  Glos,  August  A.  Timke,  as  trustee, 
James  R.  Lane,  Willis  V.  Elliot,  William  Shillaber,  Jr., 
and  the  Central  Trust  Company  of  New  York,  as  trustee, 
prayed  a  joint  and  several  appeal,  which  was  allowed  but 
never  perfected,  and  Emma  J.  Glos  alone  has  sued  out  a 
writ  of  error  from  this  court  and  assigned  error  on  the  rec- 
ord in  this  court. 

It  is  alleged  in  the  bill  that  on  December  2,  1891,  Ar- 
thur S.  Rundall  was  the  owner  of  the  premises  in  question, 
subject  to  a  certain  trust  deed  to  the  Northern  Trust  Com- 
pany ;  that  on  that  date  he  platted  the  same  into  a  subdi- 
vision, known  as  J.  R.  Lane's  subdivision  of  the  southwest 
quarter  of  the  northeast  quarter  of  the  southwest  quarter 
of  section  35 ;  that  various  conveyances  were  made  of  the 
lots  embraced  in  the  subdivision,  and  that  from  time  to  time 
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the  lots  in  question  were  sold  for  delinquent  taxes  and  tax 
deeds  issued  thereon  to  Jacob  Glos  and  also  to  the  city  of 
Chicago;  that  on  May  29,  1902,  Jacob  Glos,  by  quit-claim 
deed  recorded  in  the  recorder's  office  of  Cook  county  on 
June  2,  1902,  conveyed  to  plaintiff  in  error,  his  wife,  an 
undivided  one-third  of  all  lots  and  lands,  of  every  descrip- 
tion, in  the  city  of  Chicago  to  which  he  had  acquired  title 
by  tax  deeds  and  placed  the  same  of  record;  that  all  of 
said  lots  were  forfeited  to  the  State  of  Illinois  for  unpaid 
taxes  for  the  years  from  1900  to  1903,  inclusive,  and  that 
on  April  7,  1905,  the  People  of  the  State  of  Illinois  com- 
menced a  foreclosure  proceeding  in  the  circuit  court  of  Cook 
county  against  Lynden  Evans  and  others,  which  resulted  in 
a  decree  of  foreclosure  and  the  sale  of  the  premises  to  one 
Walter  Langlois,  who  thereafter  assigned  his  certificate  of 
purchase  to  S.  B.  Tefft  and  B.  H.  Collier,  and  as  a  result 
of  such  proceedings  Tefft  and  Collier  acquired  a  valid  title 
to  all  of  said  lots  and  subsequently  conveyed  the  same  to 
Clark  and  Zaleski,  who  became  and  are  the  owners,  in  fee 
simple,  of  said  premises.  The  bill  prays  that  a  decree  be 
entered  quieting  the  title  to  said  lots  in  them  as  against  all 
parties  to  the  suit,  and  for  partition  of  the  premises. 

The  cause  was  heard  by  the  chancellor.  Evidence  was 
introduced  showing  title  to  the  premises  in  Arthur  S.  Run- 
dall  in  1892;  the  platting  of  the  same  as  Lane's  subdivi- 
sion ;  the  record  of  the  tax  foreclosure  proceedings  and  the 
deeds  issued  pursuant  thereto  by  the  county  clerk  convey- 
ing the  lots  in  question  to  Tefft  and  Collier,  and  quit-claim 
deeds  from  them  conveying  to  Clark  and  Zaleski  each  an 
undivided  one-half  interest  in  said  premises.  The  tax  deeds 
issued  prior  to  the  foreclosure  proceedings,  conveying  the 
lots  to  Jacob  Glos,  together  with  a  certified  copy  of  a  quit- 
claim deed  from  him  to  plaintiff  in  error  of  one-third  of  all 
lots  and  lands,  of  every  description,  in  the  city  of  Chicago 
to  which  he  had  acquired  title  by  tax  deeds  of  record,  and 
a  trust  deed  from  him  to  August  A.  Timke  of  the  premises, 
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were  also  offered  in  evidence.  In  addition  to  this,  plaintiff 
in  error  also  offered  evidence  to  the  effect  that  she  was  in 
possession  of  lots  57  to  90,  inclusive,  under  her  deed  at  the 
time  the  bill  in  question  was  filed.  This  evidence  consisted 
of  the  testimony  of  one  Arnold  that  on  November  30,  1908, 
he  built  a  sort  of  fence,  consisting  of  a  single  strand  of  wire 
fastened  to  stakes,  around  lots  57  to  90,  inclusive,  pursuant 
to  the  order  of  Timke.  In  contradiction  of  this  testimony 
Clark  introduced  the  deposition  of  one  Strong  that  during 
the  period  of  time  from  December  8,  1906,  to  December  9, 
1908,  he  frequently  visited  the  premises,  and  that  during 
that  time  they  were  entirely  vacant -and  unoccupied  and  not 
enclosed  by  a  fence  or  otherwise  improved ;  also  the  testi- 
mony of  one  Regnall  that  in  July,  1910,  acting  for  Clark, 
he  constructed  a  substantial  post-and-wire  fence  around  all 
of  said  lots,  and  that  at  that  time  there  was  no  fence  en- 
closing the  premises  or  anything  to  indicate  that  a  fence  had 
ever  enclosed  the  premises  or  any  part  of  the  same.  A  lease 
was  also  introduced,  dated  July  8,  19 10,  by  which  Clark 
and  Zaleski  had  leased  the  premises  to  Charles  A.  Parker. 
On  the  whole,  we  think  the  clear  preponderance  of  the  evi- 
dence shows  that  plaintiff  in  error  was  not  in  possession  of 
the  premises  at  the  time  the  bill  in  question  was  filed,  on 
August  22,  19 10. 

The  grounds  urged  for  reversal  of  the  decree  are :  ( i ) 
That  the  pleadings  and  evidence  show  that  plaintiff  in  er- 
ror was  a  necessary  party  to  the  proceedings,  and  no  decree 
could  lawfully  be  entered  establishing  a  clear  title,  in  fee 
simple,  to  the  premises  in  any  person  unless  plaintiff  in  er- 
ror was  a  party  to  such  proceedings;  (2)  that  the  record 
shows  that  she  was  in  the  actual,  rightful  possession  of 
lots  57  to  90,  inclusive,  before  the  bill  was  filed,  and  that 
such  possession  was  invaded  by  Clark  and  Zaleski,  who 
were  trespassers  as  to  lots  57  to  90,  and  their  remedy  was 
in  ejectment;  (3)  that  the  proceedings  relating  to  the 
foreclosure  and  issuance  of  a  deed  to  Clark  and  Zaleski 
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were  so  defective  and  irregular  that  no  valid  title  was  ac- 
quired thereby. 

What  we  have  said  above  disposes  of  plaintiff  in  error's 
second  contention,  and  it  will  not  be  further  referred  to. 

In  support  of  plaintiff  in  error's  first  contention  our  at- 
tention is  called  to  the  provisions  of  sections  5,  6  and  39  of 
the  Partition  act,  (Kurd's  Stat.  1913,  p.  1818,)  by  virtue 
of  which  it  is  insisted  that  she  was  a  necessary  party  to 
the  proceedings  for  the  reason  that  she  claimed  title  to  the 
premises  in  fee  simple  by  virtue  of  the  quit-claim  deed  from 
Jacob  Glos  to  her  of  May  29,  1902,  and  was  in  actual  pos- 
session of  the  premises  at  the  time  the  bill  was  filed.  Simi- 
lar contentions  with  respect  to  the  effect  of  the  provisions 
of  sections  5,  6  and  39  of  the  Partition  act  were  made  in 
Miller  v.  Miller,  263  111.  18,  and  we  there  held  that  those 
provisions  were  not  intended  to  include  the  holders  of  every 
possible  interest  in  the  premises  sought  to  be  partitioned, 
including  those  interests  that  are  hostile  and  adverse,  but 
were  only  intended  to  include  such  persons  as  had  a  com- 
mon interest  in  the  property  sought  to  be  partitioned ;  that 
while  a  party  claiming  an  adverse  and  hostile  interest  in 
the  property  might  be  made  a  party  to  the  proceedings  for 
the  purpose  of  investigating  and  determining  conflicting 
questions  as  to  the  title  to  the  premises,  such  persons  were 
not  necessary  parties  to  such  proceedings,  and  that  if  they 
were  made  parties  or  became  such  under  the  designation  of 
imknown  owners,  and  filed  no  cross-bill,  the  court  might 
dismiss  them  out  of  the  case,  at  the  instance  of  complain- 
ant, at  any  time  before  the  final  decree.  That  decision  is 
conclusive  upon  the  contention  that  plaintiff  in  error  was  a 
necessary  party  to  the  proceedings  by  reason  of  her  claim 
of  ownership  in  fee  simple  to  the  premises.  Whatever  title 
or  interest  she  had  or  claimed  in  the  property  was  acquired 
by  virtue  of  the  quit-claim  deed  from  Jacob  Glos  to  her, 
and  was  hostile  and  adverse  to  the  title  under  which  Clark 
and  his  co-tenant,  Zaleski,  claimed.     She  was  therefore  a 
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proper  but  not  a  necessary  party  to  such  proceedings.  Mil- 
ler V.  Miller,  supra. 

As  to  the  third  contention,  the  record  shows  that  the 
bill  was  dismissed  as  to  plaintiff  in  error,  and  the  decree 
specifically  finds  who  were  parties  to  the  cause,  (naming 
them,)  omitting  therefrom  the  name  of  plaintiff  in  error. 
The  decree  entered  sets  out  the  decree  in  the  foreclosure 
proceeding  of  the  People  against  Evans  and  others,  and 
finds  that  by  virtue  of  that  decree  Tefft  and  Collier  acquired 
a  valid  and  indefeasible  title,  in  fee  simple,  to  said  real  es- 
tate, and  every  part  thereof,  against  all  persons  and  their 
privies  who  were  parties  to  the  proceeding ;  that  all  parties 
to  the  suit  were  either  parties  to  that  proceeding  or  privies 
to  or  claimed  under  such  parties,  and  that  the  same  is  res 
judicata  as  to  all  parties  to  this  suit  and  as  to  all  matters 
which  were  or  might  have  been  litigated  therein;  that  by 
reason  of  that  decree  each  and  all  of  the  defendants  to  this 
suit,  excepting  the  defendant  Zaleski,  are  now  barred  and 
precluded  from  claiming  or  asserting  any  right,  title  or  in- 
terest in  said  premises  which  was  held  or  claimed  by  any 
or  either  of  them  at  the  time  of  the  commencement  and 
during  the  pendency  of  that  foreclosure  proceeding.  The 
decree  also  finds  that  the  complainant,  Clark,  and  the  de- 
fendant Zaleski  are  seized  in  fee  simple  and  entitled  to  an 
undivided  one-half  of  said  premises  free  and  clear  from  all 
right,  title  and  interest  and  all  liens,  claims  and  incum- 
brances which  were  held  or  claimed  by  each  and  all  parties 
to  the  foreclosure  proceeding  at  the  time  of  the  commence- 
ment and  pendency  thereof,  but  does  not  attempt  to  pass 
upon  or  adjudicate  the  question  of  the  right,  title  and  in- 
terest of  plaintiff  in  error  in  the  premises,  nor  could  it 
have  done  so  with  binding  effect  after  she  had  been  dis- 
missed out  of  the  case.    Miller  v.  Miller,  supra. 

Neither  do  we  think  the  court  erred  in  its  finding  as  to 
the  effect  of  the  decree  in  the  tax  foreclosure  proceeding. 
In  Clark  v.  Zaleski,  253  111.  63,  and  People  v.  Bvans,  262 
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id.  235,  we  held  that  proceeding  was  valid  and  binding  and 
cut  oflf  all  right,  title  and  claim,  of  every  kind  and  charac- 
ter, of  all  persons  who  were  parties  to  it,  and  that  the  pur- 
chasers at  such  sale  to  whom  deeds  were  issued,  acquired  a 
valid  title  to  the  premises  as  against  all  persons  and  their 
privies  who  were  parties  to  such  foreclosure  proceeding. 
We  further  held  in  People  v.  Bvans,  supra,  that  the  decree 
entered  in  the  tax  foreclosure  proceeding,  while  valid  and 
binding  as  to  all  persons  who  were  parties  to  that  proceed- 
ing, was  void  as  to  plaintiff  in  error,  who  was  not  made  a 
party  to  such  proceeding,  and  that  the  decree,  in  so  far  as 
it  assumed  to  adjudicate  upon  her  right  or  title,  was  a  de- 
cree entered  without  jurisdiction  of  her  person,  and  void. 
In  the  case  at  bar  the  decree  does  not  attempt  to  pass  upon 
or  determine  the  rights  or  title  of  the  plaintiff  in  error  in 
the  premises,  nor  would  she  be  bound  by  the  same  if  it  at- 
tempted to  do  so.  As  she  is  neither  a  party  to  the  record 
nor  affected  by  the  decree  entered  she  is  not  in  a  position 
to  have  the  same  reviewed  by  writ  of  error.  Miller  v.  Mil- 
ler, supra. 

There  is  another  reason  why  this  writ  of  error  must  be 
dismissed.  In  addition  to  plaintiff  in  error,  Zaleski,  Run- 
dall,  Elliot,  Jacob  Glos,  Timke,  as  trustee,  the  Central  Trust 
Company  of  New  York,  as  trustee.  Lane,  and  others,  were 
made  parties  defendant  to  the  original  bill,  all  of  whom, 
except  'the  plaintiff  in  error,  were  parties  to  the  decree  and 
bound  by  its  provisions.  None  of  these  parties  have  ap- 
peared in  this  court  and  joined  in  the  assignment  of  errors 
with  plaintiff  in  error  or  assigned  error  upon  the  record  in 
this  court.  Neither  has  there  been  a  severance,  making  par- 
ties defendant  those  who  do  not  join  in  the  writ  of  error 
in  the  manner  provided  by  the  statute.  (Kurd's  Stat.  19 13, 
chap,  no,  sec.  97.)  This  is  essential  in  order  to  enable 
this  court  to  entertain  this  writ  of  error.  The  rule  is  ele- 
mentary that  a  cause  will  not  be  heard  piecemeal, — ^at  one 
time  as  to  one  party  and  at  another  time  as  to  another 
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party, — and  that  all  persons  who  are  parties  to  the  judg- 
ment or  decree  in  the  court  below  must  be  parties  to  the 
record  in  this  court,  so  that  the  whole  case  may  be  heard 
and  disposed  of,  as  to  all  parties  to  the  record,  at  the  same 
time.  While  the  statute  permits  a  plaintiff  in  error  to  join 
his  co-plaintiffs  or  co-defendants  with  him  in  a  writ  of 
error  without  their  consent,  it  does  not  dispense  with  the 
necessity  of  a  severance  of  their  interests  and  making  them 
parties  defendant  in  the  event  they  refuse  to  appear  and 
join  in  the  writ  of  error  and  assign  errors  upon  the  record. 
{Wuerzburger  v.  IVuersburger,  221  111.  277.)  As  said  in 
Mclntyre  v.  Sholty,  139  111.  171,  on  page  176  of  the  opin- 
ion: "All  the  plaintiffs  or  defendants  in  the  original  suit 
who  are  alive  must  join  in  the  writ  of  error,  and  it  is  com- 
petent for  one  to  join  the  others  without  their  consent. 
The  reasons  for  this  rule  are,  that  the  writ  must  agree  with 
the  record,  and  that  if  one  of  a  number  of  plaintiffs  or  one 
of  a  number  of  defendants  who  have  not  distinct  and  sev- 
eral interests  should  be  permitted  to  bring  a  writ  of  error 
every  one  might  do  the  same,  and  such  a  practice  would 
tend  to  multiply  suits.  If  the  parties  whose  names  are  thus 
used  by  a  co-plaintiff  or  co-defendant  choose  to  abide  an 
erroneous  judgment  and  refuse  to  appear  and  assign  errors 
they  must  be  summoned  and  severed,  and  then,  after  the 
severance,  the  writ  may  be  prosecuted  in  the  name  of  such 
co-plaintiff  or  co-defendant." 

As  it  clearly  appears  from  this  record  that  the  writ  of 
error  has  been  sued  out  by  one  not  a  party  to  the  record 
and  whose  rights  are  not  affected  by  the  decree,  and  that 
necessary  and  proper  parties  have  not  joined  in  the  writ  of 
error  and  assigned  error  on  the  record  and  are  not  in  this 
court  so  that  their  rights  can  be  passed  upon  at  this  time, 
the  writ  of  error  must  be  dismissed. 

Writ  of  error  dismissed. 
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Bernard  Flexner,  Appellant,  vs.  John  Farson,  Jr., 
et  al. — (William  Farson,  Appellee.) 

Opinion  filed  June  24,  ipis* 

1.  Jurisdiction — the  State  cannot  exercise  jurisdiction  over  a 
person  not  within  its  territory.  Every  State  possesses  exclusive 
jurisdiction  and  sovereignty  over  persons  and  property  within  its 
territory,  but  no  State  can  exercise  direct  jurisdiction  and  au- 
thority over  persons  and  property  not  within  its  territory. 

2.  Same — what  necessary  to  render  jurisdiction  of  State  court 
effectual.  To  render  the  jurisdiction  of  a  State  court  effectual  in 
any  case  it  is  necessary  that  the  thing  in  controversy  or  the  par- 
ties interested  be  subjected  to  the  process  of  the  court. 

3.  Same — extent  of  the  "full  faith  and  credit"  provision  of  the 
Federal  constitution.  The  provision  of  the  Federal  constitution 
requiring  each  State  to  give  full  faith  and  credit  to  the  judicial 
proceedings  of  every  other  State  does  not  preclude  the  courts  of 
one  State  from  inquiring  into  the  jurisdiction  of  the  court  of  the 
State  where  the  judicial  proceedings  were  had. 

\  4.  Same — effect  where  individual  or  partnership  does  business 

in  a  foreign  State.  By  doing  business  in  a  foreign  State  an  indi- 
vidual submits  the  property  which  he  sends  into  the  foreign  State 
to  the  jurisdiction  of  its  courts,  but  he  does  not  submit  himself  to 
the  jurisdiction  of  such  courts  in  personal  actions  by  service  of 
process  on  his  agent;    and  the  same  rule  applies  to  partnerships. 

5.  Same — State  statute  providing  for  service  on  agent  of  non- 
resident partnership  is  invalid.  A  State  statute  which  authorizes 
a  personal  action  to  be  brought  against  a  non-resident  partnership 
by  service  of  summons  upon  an  agent  of  the  partnership  is  in 
conflict  with  the  Federal  constitution,  and  a  judgment  so  recov- 
ered in  a  foreign  State  against  an  Illinois  partnership  will  not  be 
enforced  by  the  courts  of  Illinois. 

6.  Partnership — partnership  is  not  legal  entity  distinct  from 
the  persons  composing  it.  The  theory  that  a  partnership  is  a  legal 
entity  distinct  and  separate  from  the  persons  composing  it  is  not 
recognized  by  the  courts  of  Illinois  or  of  the  United  States. 

Appeal  from  the  Circuit  Court  of  Cook  county;    the 
Hon.  Benjamin  W.  Pope,  Judge,  presiding. 

J.*  S.  Laurent,  and  Ralph  D.  Stevenson,  for  ap- 
pellant. 
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Busby,  Weber,  .  Miller  &  Robinson,  Ai.i?red  W. 
Craven,  and  Arthur  J.  Donovan,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  an  action  of  debt  brought  by  appellant,  Ber- 
nard Flexner,  in  the  circuit  court  of  Cook  county,  on  a 
judgment  rendered  by  the  circuit  court  of  Jefferson  county, 
Kentucky,  against  Farson,  Son  &  Co.  and  in  favor  of  ap- 
pellant. Service  was  had  upon  appellee,  William .  Farson, 
only,  the  other  members  of  the  partnership  not  being  found. 
To  the  amended  declaration,  containing  one  count,  William 
Farson  filed  eight  pleas.  Appellant  filed  a  general  demur- 
rer to  these  pleas,  which  was  overruled  by  the  court  and 
judgment  of  nil  capiat  and  costs  to  the  appellee  was  en- 
tered, appellant  electing  to  stand  by  his  demurrer.  From 
that  judgment  this  appeal  was  taken  direct  to  this  court  on 
the  ground  that  Federal  constitutional  questions  were  in- 
volved. 

In  the  original  suit  brought  in  the  Kentucky  court  the 
service  upon  appellee  was  only  by  serving  the  alleged  agent 
of  Farson,  Son  &  Co.,  Washington  Flexner.  The  Kentucky 
circuit  court  held  such  service  good  under  section  51  of  the 
civil  code  of  that  State,  which  reads  in  part :  "In  actions 
against  an  individual  residing  in  another  State,  or  a  part- 
nership, association  or  joint  stock  company  the  members  of 
which  reside  in  another  State  engaged  in  business  in  this 
State,  the  summons  may  be  served  on  the  manager  or  agent 
of,  or  person  in  charge  of,  such  business  in  this  State,  in 
the  county  where  the  business  is  carried  on  or  in  the  county 
where  the  cause  of  action  occurred." 

The  first  and  principal  question  argued  in  the  briefs  is 
whether  service  on  an  agent  of  a  partnership,  under  this 
section  of  the  Kentucky  civil  code,  violates  the  United 
States  constitution  as  to  due  process  of  law. 

The  several  States  of  the  Union  are  not  in  every  lense 
independent,  as  many  of  the  rights   and  powers  which 
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originally  belonged  to  them  are  now  vested  in  the  Federal 
government  under  the  constitution,  but  they  possess  and 
exercise  the  authority  of  independent  States  except  in  so 
far  as  limited  by  that  constitution.  Every  State  possesses 
exclusive  jurisdiction  and  sovereignty  over  persons  and 
property  within  its  territory,  but  no  State  can  exercise  di- 
rect jurisdiction  and  authority  over  persons  and  property 
without  its  territory.  To  render  the  jurisdiction  of  any 
State  court  effectual  in  any  case  it  is  necessary  that  the 
thing  in  controversy  or  the  parties  interested  be  subjected 
to  the  process  of  the  court.  "Certain  cases  are  said  to  pro- 
ceed in  rem  because  they  take  notice  rather  of  the  thing  in 
controversy  than  of  the  persons  concerned,  and  the  process 
is  served  upon  that  which  is  the  object  of  the  suit  without 
specially  noticing  the  interested  parties,  while  in  other  cases 
the  parties  themselves  are  brought  before  the  court  by  pro- 
cess. *  *  *  Where  a  party  has  property  in  a  State  and 
resides  elsewhere,  his  property  is  justly  subject  to  all  valid 
claims  that  may  exist  against  him  there;  but  beyond  this, 
due  process  of  law  would  require  appearance  or  personal 
service  before  the  defendant  could  be  personally  bound  by 
any  judgment  rendered."  Cooley's  Const.  Lim.  (6th  ed.) 
496,  499;  see,  also,  2  Black  on  Judgments,  sec.  906; 
2  Freeman  on  Judgments,  (4th  ed.)  sees.  564-567;  Louis- 
ville  and  Nashville  Railroad  Co,  v.  Nash,  118  Ala.  477; 
Beaver  v.  Boggs,  38  Md.  255;  Brooks  v.  Dun,  51  Fed. 
Rep.  138. 

In  some  of  the  early  Federal  cases,  before  the  passage 
of  the  fourteenth  amendment,  under  the  provision  of  the 
constitution  requiring  that  "full  faith  and  credit  shall  be 
given,  in  each  State,  to  the  public  acts,  records  and  judi- 
cial proceedings  of  every  other  State,"  it  was  assumed  that 
by  the  act  of  Congress  such  records  and  proceedings,  when 
properly  authenticated,  would  be  entitled  to  such  faith  and 
credit  within  every  court  as  they  had  by  law  or  usage  in 
the  courts  of  the  State  in  which  entered.     But  the  United 
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States  Supreme  Court  has  now  held  that  this  provision  of 
the  Federal  constitution,  construed  in  connection  with  said 
act  of  Congress,  shall  only  be  applicable  "when  the  court 
rendering  the  judgment  had  jurisdiction  of  the  parties  and 
of  the  subject  matter,  and  not  to  preclude  an  inquiry  into 
the  jurisdiction  of  the  court  in  which  the  judgment  was 
rendered  or  the  right  of  the  State  itself  to  exercise  au- 
thority over  the  person  or  the  subject  matter."  (Pennoyer 
V.  Neff,  95  U.  S.  714.)  In  this  last  case  it  was  held  that  a 
personal  judgment  was  without  validity  if  it  was  rendered 
by  a  State  court  against  a  non-resident  of  the  State  who 
was  served  by  publication  and  no  personal  service  in  the 
State  was  made  and  he  did  not  appear;  that  a  State  hav- 
ing within  her  territory  property  of  a  non-resident  may 
hold  it  to  satisfy  claims  of  her  citizens  against  him;  that 
her  tribunals  may  inquire  into  his  obligations  to  the  extent 
necessary  to  control  the  disposition  of  that  property,  but  if 
he  has  ho  property  in  the  State  there  is  nothing  upon  which 
her  tribunals  can  adjudicate.  It  was  further  held  in  that 
case  that  substituted  service  by  publication,  or  in  any  other 
authorized  form,  is  sufficient  to  inform  a  non-resident  of 
the  object  of  the  proceedings  taken,  where  property  is  once 
brought  under  the  control  of  the  court  by  seizure  or  some 
equivalent  act,  but  where  suit  is  brought  to  determine  the 
rights  and  obligations  of  the  persons, — that  is,  where  the 
suit  is  merely  in  personam, — such  constructive  service  is 
ineffectual  for  any  purpose. 

Counsel  for  appellant  concede  this  to  be  the  general  rule 
and  state  that  they  do  not  claim  that  a  judgment  rendered 
without  either  personal  service,  or  process  upon  the  defend- 
ant within  the  jurisdiction,  or  entry  of  appearance  by  at- 
torney or  otherwise,  would  be  valid  unless  the  defendant 
may  be  considered  to  have  assented  to  some  other  mode  of 
service.  They  argue,  however,  that  by  doing  business  in 
Kentucky  at  the  time  said  section  51  above  quoted  was  in 
force,  the  appellee  and  his  partners  impliedly  assented  and 
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agreed  that  in  suits  growing  out  of  such  business  process 
might  be  served  upon  them  under  and  in  accordance  with 
the  provisions  of  said  statute,  relying  to  uphold  this  con- 
tention very  largely  upon  the  following  statement  in  the 
opinion  in  Pennoyer  v.  Neff,  siipra,  (p.  735)  :     "Neither  ^ 
do  we  mean  to  assert  that  a  State  may  not  require  a  non- 
resident entering  into  a  partnership  or  association  within 
its  limits  or  making  contracts  enforceable  there,  to  appoint 
an  agent  or  representative  in  the  State  to  receive  service 
of  process  and  notice  in  legal  proceedings  instituted  with 
respect  to  such  partnership,  association  or  contracts  or  to 
designate  a  place  where  such  service  may  be  made  and  no- 
tice given,  and  provide,  upon  their  failure  to  make  such 
appointment  or  to  designate  such  place,  that  service  may  be 
.made  upon  a  public  officer  designated  for  that  purpose  or 
in  some  other  prescribed  way,  and  that  judgments  rendered 
upon  such  service  may  not  be  binding  upon  the  non-resi- 
dents both  within  and  without  the  State."    This  statement   • 
was  entirely  unnecessary  to  the  decision  of  the  question 
involved  in  that  case,  for  the  opinion  concludes :    "In  the 
present  case  there  is  no  feature  of  this  kind,  and,  conse- 
quently, no  consideration  of  what  would  be  the  effect  of 
such  legislation  in  enforcing  the  contract  of  a  non-resident 
can  arise."    Obviously,  the  court  considered  what  was  said 
on  this  point  as  mere  dictum.     The  precise  question  here 
involved  has  never  been  before  the  United  States  Supreme 
Court  for  decision.    The  reasoning  in  the  case  just  referred 
to,  as  well  as  in  D'Arcy  v.  Ketcktim,  52  U.  S.  165,  Webster 
V.  Reid,  II  How.  437,  Grover  &  Baker  Seiving  Machine 
Co.  V.  Radcliffe,  137  U.  S.  287,  freeman  v.  Alderson,  119 
id.  185,  Wilson  v.  Seligman,  144  id.  41,  and  Scott  v.  Mc- 
Neal,  154  id.  34,  does  not  seem  to  be  in  accord  with  the 
contention  of  counsel  for  appellant.    The  decisions  on  the 
question  of  the  right  of  a  foreign  corporation  to  go  into  a 
State  to  do  business  are  not  in  point  on  this  question,  as 
such  a  corporation  may  go  into  any  State  only  as  a  mat- 
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ter  of  grace,  and  for  that  reason  must  submit  to  whatever 
conditions  the  State  sees  fit  to  impose. 

This  question  as  to  this  very  statute  has  been  passed  on 
by  two  courts  and  the  act  held  unconstitutional.  {Cahanne 
V.  Graf,  92  N.  W.  Rep.  (Minn.)  461 ;  Moredock  v.  Kirby, 
118  Fed.  Rep.  180.)  It  was  held  in  both  of  these  cases 
that  it  could  not  be  implied  from  the  fact  that  a  person  did 
business  in  the  State  that  he  consented  to  submit  himself 
to  the  jurisdiction  of  the  courts,  in  a  personal  action,  by 
service  of  process  upon  his  agent;  that  by  doing  business 
in  the  State  he  submitted  his  property  which  he  sent  into 
the  State  to  the  jurisdiction  of  its  courts  but  did  not  sub- 
mit his  person.  A  similar  statute  was  held  unconstitutional 
by  the  courts  of  Delaware  in  Caldwell  v.  Armour,  43  Atl. 
Rep.  517. 

Counsel  for  appellant  insist  that  this  statute  has  been 
held  constitutional  by  the  highest  State  court  of  Kentucky 
in  Guenther  v.  American  Steel  Hoop  Co,  116  Ky.  580,  and 
Johnson  v.  Westerfield's  Admr.  143  id.  10.  It  is  true  that 
this  statute  was  upheld  in  those  decisions,  but  it  was  dis- 
tinctly stated  in  the  first  case,  (p.  587,)  that  "the  judgment 
complained  of  was  not  rendered  on  constructive  service  of 
process,  nor  is  the  question  now  raised  as  to  what  effect 
should  be  given  the  judgment  beyond  the  confines  of  this 
State  where  the  statute  authorizing  the  mode  of  service 
which  was  followed  is  without  force,"  plainly  indicating 
that  the  court  was  not  certain  that  the  statute  would  be 
held  constitutional  in  other  jurisdictions. 

Counsel  for  appellant  argue  in  this  connection  that  the 
Supreme  Court  of  the  United  States  held  in  the  recent  case 
of  Ballard  v.  Hunter,  204  U.  S.  241,  that  personal  ser- 
vice upon  non-residents  was  not  always  within  the  State's 
power,  its  process  being  limited  by  its  boundaries,  and  that 
a  constructive  service,  at  times,  was  a  necessary  resource; 
that  the  fundamental  requirement  as  to  "due  process  of 
law"  in  such  matters  was  an  opportunity  for  hearing  and 
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defense.  'What  was  said  in  that  case  must  be  considered  in 
the  light  of  the  question  there  under  consideration.  It  was 
a  proceeding  in  rem  with  reference  to  the  right  of  a  State 
to  levy  taxes  on  property  within  its  jurisdiction.  Under 
all  the  authorities,  in  such  a  proceeding  a  constructive  no- 
tice to  the  owner  does  not  violate  any  constitutional  provi- 
sion. If  the  argument  of  counsel  for  appellant  be  followed 
to  its  logical  conclusion  on  this  point  we  cannot  see  any 
escape  from  the  view  that  constructive  notice,  if  actually 
received  by  the  individual,  would  be  as  binding  as  personal 
service  in  any  case. 

A  non-resident  person,  unlike  a  corporation,  does  busi- 
ness in  any  State  of  the  Union,  not  by  virtue  of  the  con- 
sent of  that  State  but  under  the  Federal  constitution.  His 
property  which  he  sends  into  the  State  he  submits  to  the 
jurisdiction  of  its  courts,  but  not  his  person.  We  do  not 
see  how  it  can  be  presumed  that  his  right  to  do  business  in 
that  State  would  be  waived  because  of  a  statute  like  the 
one  in  question,  where  there  was  no  necessity  or  consid- 
eration for  his  so  doing.  If  the  statute  is  unconstitutional 
as  to  an  individual  it  cannot  be  held  constitutional  as  to  a 
partnership.  The  theory  that  a  partnership  is  a  legal  en- 
tity, distinct  and  separate  from  the  persons  composing  it,  is 
not  recognized  by  the  laws  of  this  State,  (Abbott  v.  Ander- 
son, 265  111.  285,)  neither  is  it  by  the  United  States  courts. 
Francis  v.  McNeal,  228  U.  S.  695. 

This  question  has  been  ably  and  exhaustively  presented 
by  the  briefs  of  counsel.  While  we  have  not  in  this  opin- 
ion referred  particularly  to  all  the  authorities  cited,  we 
have  given  them  each  consideration.  There  may  be  some 
expressions  in  some  decisions  that  tend  to  uphold  the  con- 
tention of  counsel  for  appellant,  but  we  think,  under  the 
reasoning  of  the  Federal  decisions  and  by  the  weight  of 
authority  in  other  jurisdictions,  the  statute  in  question,  so 
far  as  it  applies  to  personal  service  upon  individuals  or 
partnerships  in  this  State,  must  be  held  unconstitutional. 
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This  conclusion   renders  it  unnecessary  to   consider   the 
other  questions  argued  in  the  briefs. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


William  Kunkle  et  al.  Plaintiffs  in  Error,  vs.  Kathar- 
ine Johnson  et  al.  Defendants  in  Error. 

Opinion  Hied  June  24,  1^15. 

1.  Deeds — delivery  essential  to  pass  title.  Delivery  is  neces- 
sary to  the  complete  execution  of  a  deed  so  as  to  pass  title,  and 
the  controlling  clement  in  determining  whether  there  was  deliv- 
ery by  the  grantor  and  an  acceptance  by  the  grantee  is  the  inten- 
tion of  the  parties. 

2.  Same — no  particular  formula  is  required  to  constitute  deliv- 
ery. The  delivery  of  a  deed  may  be  either  actual,  by  formal  de- 
livery, or  by  words  which  clearly  manifest  an  intention  that  the 
deed  shall  presently  become  operative  and  effectual. 

3.  Same — what  essential  to  delivery  where  no  interest  is  re- 
served to' grantor.  Where  a  deed  to  an  adult  grantee  purports  to 
convey  the  whole  estate  and  no  interest  is  reserved  to  the  grantor, 
it  is  essential  to  a  complete  delivery  that  the  grantor  relinquish 
all  control  over  the  instrument. 

4.  Same — what  does  not  preclude  the  evidence  of  non-delivery. 
Evidence  may  be  introduced  to  show  that,  as  a  matter  of  fact, 
there  was  no  delivery  of  a  deed  although  the  acknowledgment 
uses  the  word  "delivered"  and  there  is  a  memorandum  preceding 
the  signature  of  the  witnesses  to  the  effect  that  the  instrument 
was  "signed,  sealed  and  delivered"  in  their  presence. 

5.  Same — what  does  not  shozv  a  delivery.  Evidence  that  the 
grantor  executed  and  acknowledged  a  deed  to  her  son  in  the  pres- 
ence of  witnesses  and  of  the  grantee,  and  that  she  handed  the 
deed  to  the  notary  with  directions  to  keep  it  in  his  safe,  does  not 
show  a  complete  delivery,  particularly  where  the  grantor  had  on 
previous  occasions  made  deeds  for  the  same  property  which  she 
left  with  the  notary  and  ^subsequently  recalled. 

Writ  of  Error  to  the  Circuit  Court  of  Vermilion 
county;  the  Hon.  M.  W.  Thompson,  Judge,  presiding. 
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Acton  &  Acton,  for  plaintiffs  in  error. 

Jones  &  Bookwawer,  for  defendants  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

The  plaintiffs  in  error,  grandchildren  and  heirs-at-law 
of  Nancy  J.  Stokes  and  also  heirs-at-law  of  Joseph  C. 
Stokes,  a  deceased  son  of  Nancy  J.  Stokes,  filed  their  bill  in 
the  circuit  court  of  Vermilion  county  for  the  partition  of 
twenty  acres  of  land,  the  title  of  which  is  not  now  in  dis- 
pute, and  also  of  forty-one  and  a  half  acres  which  Joseph 
C.  Stokes  had  conveyed  to.  the  defendants  in  error,  Kath- 
erine  Johnson  and  W.  H.  Johnson,  her  husband,  and  John 
Stokes,  asking  the  court  to  set  aside  the  deeds  of  the  same 
on  the  ground  of  want  of  mental  capacity  of  Joseph  C. 
Stokes  and  undue  influence.  John  Stokes  was  a  minor  and 
answered  by  his  guardian  ad  litem,  and  the  other  defendants 
answered,  denying  want  of  mental  capacity  and  undue  in- 
fluence. The  issues  were  referred  to  a  special  master  in 
chancery  to  take  and  report  the  evidence,  with  his  conclu- 
sions. After  evidence  had  been  taken  on  the  issues  made 
under  the  original  bill,  the  bill  was  amended  so  as  to  charge 
that  deeds  of  the  land  made  by  Nancy  J.  Stokes  to  Joseph 
C.  Stokes  were  not  delivered,  so  that  he  had  no  title  to 
convey,  and  the  charges  of  want  of  mental  capacity  and  un- 
due influence  were  abandoned.  Evidence  was  taken  under 
the  amended  bill  on  the  question  of  the  delivery  of  the 
deeds,  and  the  special  master  reported  the  evidence,  with  his 
conclusion  that  there  was  no  delivery,  and  he  recommended 
a  decree  in  accordance  with  the  prayer  of  the  amended  bill. 
The  court  sustained  exceptions  to  the  master's  report,  and 
entered  a  decree  finding  that  the  deeds  were  delivered  and 
ordering  a  partition  accordingly  and  appointing  commis- 
sioners for  that  purpose.  A  writ  of  error  from  this  court 
has  brought  the  record  here  for  review. 
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Nancy  J.  Stokes  made  deeds  of  the  lands  on  three  dif- 
ferent occasions,  the  history  of  which  is  as  follows:  All 
the  deeds  were  prepared  by  H.  L.  Brown,  a  notary  public, 
who  kept  a  store  in  Humrfck,  in  Vermilion  county,  and 
they  were  acknowledged  before  him.  On  the  first  occasion 
she  had  three  living  sons,  Joseph  C.  Stokes,  Henry  Stokes 
and  Edward  Stokes,  and  she  made  and  acknowledged  a 
deed  of  the  land  to  them  and  left  it  in  the  possession  of  the 
notary  public,  who  kept  it  in  his  safe.  Henry  Stokes,  one 
of  the  sons,  died,  and  after  his  death  she  withdrew  the  deed 
to  the  three  sons  and  made  a  deed  to  the  two  surviving 
sons,  Joseph  C.  Stokes  and  Edward  Stokes,  and  she  left  the 
deed  with  the  notary  public  as  before.  Afterward  Edward 
Stokes  died,  and  after  his  death  she  made  the  deeds  in  ques- 
tion to  Joseph  C.  Stokes,  the  surviving  son,  and  took  away 
the  former  deed  to  the  two  sons.  There  were  two  deeds 
to  Joseph  C.  Stokes  signed  and  acknowledged  on  Septem- 
ber 1 8,  1909.  One  was  a  quit-claim  deed  in  statutory  form, 
dated  August  17,  1909,  in  consideration  of  one  dollar,  con- 
veying twenty-one  and  a  half  acres,  and  the  other  was  a 
warranty  deed  in  like  form,  dated  September  18,  1909,  in 
consideration  of  one  dollar,  conveying  twenty  acres.  The 
deeds  were  witnessed  by  J.  E.  Gephart  and  Nellie  F.  Brown 
and  were  left  in  the  possession  of  the  notary  public.  Nancy 
J.  Stokes  died  on  January  10,  191 3,  and  after  her  death  the 
notary  public  delivered  the  deeds  to  Joseph  C.  Stokes  and 
they  were  recorded  on  January  16,  1913.  Joseph  C.  Stokes 
was  not  married,  and  he  made  two  deeds,  both  dated  Feb- 
ruary 3,  1913,  one  being  a  quit-claim  to  W.  H.  Johnson  and 
Mary  Johnson,  his  wife,  of  the  twenty-one  and  a  half  acres, 
and  the  other  a  warranty  deed  to  John  Stokes,  the  minor, 
of  the  twenty-acre  tract.  Joseph  C.  Stokes  died  on  Febru- 
ary 28,  19 1 3,  and  the  deeds  made  by  him  were  recorded  on 
the  day  of  his  death. 

The  foregoing  facts  were  not  disputed,  and  the  contro- 
versy related  to  what  occurred  when  the  deeds  to  Joseph  C. 
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Stokes  were  signed  and  acknowledged,  on  September  i8, 
1909.    The  evidence  consisted  of  the  testimony  of  the  two 
subscribing  witnesses,  J.  E.  Gephart  and  Nellie  F.  Brown, 
and  the  notary  public,  H.  L.  Brown.     The  notary  public 
filled  up  the  statutory  forms  on  his  typewriter,  and  when 
the  deeds  were  signed  he  was  standing  behind  the  counter 
in  his  store  and  Nancy  J.  Stokes  and  Joseph  C.  Stokes  were 
on  the  outside  of  the  counter,  in  front  of  the  show-case. 
J.  E.  Gephart  testified  that  he  was  called  up  and  signed  the 
deeds  as  a  witness  at  the  request  of  the  notary,  and  that 
Nancy  J.  Stokes  handed  the  deeds  across  the  counter  and 
said  to  the  notary.  Brown,  "Take  these  deeds  and  keep 
them,"  and  that  the  deeds  were  not  in  the  possession  of 
Joseph  C.  Stokes  in  his  presence.     Nellie  F.  Brown,  the 
step-mother  of  H.  L.  Brown,  testified  that  she  signed  as  a 
witness,  standing  at  the  show-case,  at  the  request  of  her 
step-son;   that  Nancy  J.  Stokes  gave  the  deeds  to  Brown, 
telling  him  to  take  care  of  them;    to  take  them  and  put 
them  in  his  safe,  as  she  had  no  place  to  keep  them, — as  she 
had  no  safe  that  was  fire-proof ;  and  that  the  witness  turned 
away  to  other  persons  and  did  not  know  what  was  done 
after  that.     H.  L.  Brown,  the  notary,  testified  that  he  pre- 
pared the  deeds  and  returned  to  Nancy  J.  Stokes  the  for- 
mer deed  to  the  two  sons ;  that  after  the  deeds  were  signed 
and  the  acknowledgments  taken  and  filled  out  Joseph  C. 
Stokes  read  the  deeds  and  the  witness  listened  to  the  read- 
ing, after  which  Joseph  C.  Stokes  handed  them  to  him, 
saying  that  he  had  no  safe  place  to  keep  them  and  to  put 
them  in  his  safe.     His  testimony  was  very  greatly  weak- 
ened, however,  by  the  fact  that  at  a  previous  time  he  had 
a  different  recollection,  and  that  after  he  had  given  testi- 
mony on  a  former  occasion,  William  Johnson,  one  of  the 
defendants  in  error,  said  he  had  got  him  into  trouble  and 
would  have  to  get  him  out.     His  final  testimony  was  that 
to  the  best  of  his  recollection  it  was  Joseph  C.  Stokes  who 
handed  the  deeds  to  him,  but  he  was  not  positive  of  the 
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fact.  There  was  evidence  that  Nancy  J.  Stokes  afterwards 
said  to  different  persons  that  she  had  made  a  deed  to  Joe 
for  her  land  and  she  did  not  care  who  knew  it,  because  at 
her  death  she  intended  to  have  him  have  what  was  left. 
Nancy  J.  Stokes  and  Joseph  C.  Stokes  lived  together  on  the 
premises  and  there  was  no  apparent  change  of  possession 
after  the  deeds  were  made. 

Delivery  is  necessary  to  the  complete  execution  of  a 
deed  so  as  to  pass  title,  and  the  general  rules  as  to  what 
wrll  constitute  a  delivery  have  been  often  stated.  The  con- 
trolling clement  in  determining  whether  there  was  a  deliv- 
ery by  the  grantor  and  an  acceptance  by  the  grantee  is  the 
intention  of  the  parties.  The  law  prescribes  no  particular 
formula  to  be  pursued  in  making  a  delivery,  and  it  is  not 
necessary  that  there  should  be  an  actual,  physical  transfer 
from  the  hand  of  the  grantor  to  the  grantee.  The  deliv- 
ery may  be  either  actual,  by  formal  delivery,  or  by  acts  or 
words  which  clearly  manifest  an  intention  that  the  deed 
shall  presently  become  operative  and  effectual,  that  the 
grantor  loses  control  over  it,  and  that  by  virtue  of  it  the 
grantee  becomes  possessed  of  the  estate.  The  grantor  must 
relinquish  all  control  over  the  instrument  where,  as  in  this 
case,  it  purports  to  convey  the  whole  estate  and  no  interest 
is  reserved  to  the  grantor,  but  in  case  bf  a  voluntary  settle- 
ment, and  particularly  in  the  case  of  a  minor  grantee,  the 
presumption  of  the  delivery  of  a  deed  is  stronger  than  in 
case  of  bargain  and  sale.  Price  v.  Hudson,  125  111.  284; 
Miller  v.  Meers,  155  id.  284;  Rodemeier  v.  Brown,  169 
id.  347;  Walter  v.  Way,  170  id.  96;  Kavanaugh  v.  Kava- 
naugh,  260  id.  179;  Linn  v.  Linn,  261  id.  606;  Latshaw 
V.  Latsliaw,  266  id.  44. 

The  evidence  in  this  case  did  not  meet  the  requirements 
of  the  law.  It  is  not  questioned  that  the  deed  to  the  three 
sons  and  the  subsequent  deed  to  the  two  sons  were  left  with 
the  notary,  with  the  understanding  that  the  grantor,  Nancy 
J.  Stokes,  could  reclaim  them  at  any  time,  as  she  afterward 
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did.  She  did  not  intend  that  either  of  them  should  become 
presently  operative  and  effectual  to  convey  the  estate.  She 
did  not  understand  that  the  title  passed  in  either  instance,'' 
as  it  would  have  done  if  they  had  been  delivered,  so  that 
regaining  possession  of  them  would  not  have  re-invested 
her  with  the  title.  We  find  nothing  in  the  evidence  to  show 
that  there  was  any  change  in  the  intention  or  understanding 
of  the  grantor  when  the  deeds  of  September  i8,  1909,  were 
deposited  with  the  notary  because  he  had  a  safe  and  the 
grantor  had  not.  There  is  nothing  in  the  evidence  tending 
to  prove  that  the  grantor  had  formed  any  different  inten- 
tion from  the  one  she  had  entertained  with  respect  to  the 
former  deeds,  or  that  if  Joseph  C.  Stokes  had  died  she 
would  not  have  considered  herself  authorized  to  make  any 
other  disposition  of  the  property  that  she  saw  fit.  One  sub- 
scribing witness  said  that  the  deeds  were  not  handed  to  the 
grantee  in  his  presence,  and  the  other  said  she  did  not  see 
anything  of  that  kind.  The  notary  thought  the  grantee 
took  the  deeds  and  read  them  over  while  the  notary  listened 
and  then  handed  them  to  him,  but  if  his  final  recollection 
was  correct  it  would  not  prove  a  delivery  in  view  of  the 
other  facts  and  circumstances.  What  was  said  by  the  gran- 
tor to  others  shows  that  she  did  not  consider  that  the  title 
had  passed  but  that  the  grantee  was  to  have  what  was  left 
at  her  death.  Courts  of  review  give  much  weight  to  the 
conclusion  of  the  trial  court  as  to  questions  of  fact  where 
the  witnesses  testify  in  open  court,  but  in  this  case  the 
conclusion  was  based  on  written  evidence  taken  before  the 
special  master,  and  the  court  had  no  better  opportunity  to 
judge  of  its  weight  than  we  have. 

It  is  argued  that  the  signature  of  the  witnesses  below 
the  words,  "Signed,  sealed  and  delivered  in  the  presence 
of,"  is  evidence  of  a  delivery.  If  either  the  certificate  of 
acknowledgment  using  the  word  "delivered"  or  the  memo- 
randum above  the  names  of  the  witnesses,  both  of  which 
are  made  before  actual  delivery,  is  to  be  regarded  as  evi- 
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dence  of  the  fact,  the  evidence  in  this  case  satisfactorily 
shows  that  there  was  no  delivery,  and  that  may  be  done 
in  any  case,  notwithstanding  the  acknowledgment  and  the 
memorandum.  Union  Mutual  Life  Ins.  Co,  v.  Campbell, 
95  111.  267;  Hawes  v.  Halves,  177  id.  409. 

The  decree  is  reversed  and  the  cause  is  remanded  to  the 
circuit  court,  with  directions  to  set  aside  the  deeds  to  Joseph 
C.  Stokes  and  decree  partition  among  the  heirs-at-law  of 
Nancy  J.  Stokes. 

Reversed  and  remanded,  with  directions. 


This  City  of  Waukegan,  Appellee,  vs.  George  H.  Bur- 
nett et  al.  Appellants. 

Opinion  filed  June  24,  ipj^. 

1.  SpEciai,  assessments — when  provision  as  to  grading  park- 
ways is  not  invalid.  A  provision  in  a  paving  ordinance  that  the 
grading  of  the  parkways  shall  be  done  in  a  certain  manner  but 
that  no  grading  of  the  parkways  is  to  be  done  where  no  sidewalks 
shall  exist  at  the  time  of  making  the  improvement  does  not  render 
the  matter  of  grading  so  uncertain  as  to  preclude  an  estimate  of 
the  cost  of  grading  with  reasonable  certainty  and  is  not  invalid. 

2.  Same — the  estimate  and  ordinance  should  be  read  together. 
The  fact  that  the  ordinance  does  not  specify  the  material  of  which 
certain  stakes  to  be  driven  behind  the  curb  of  oak  planks  were  to 
be  made  is  not  fatal  to  the  validity  of  the  ordinance,  where  the 
estimate  specifies  such  material  as  cedar,  so  that,  reading  the  ordi- 
nance and  estimate  together,  as  should  be  done,  there  is  no  un- 
certainty. 

3.  Same — when  cost  of  labor  need  not  be  stated  in  a  separate 
item.  Where  the  estimate  of  cost  contains  a  statement  that  it  in- 
cludes all  labor,  materials  and  all  other  expenses  attending  the 
making  of  the  improvement,  the  cost  of  labor  need  not  be  stated 
in  a  separate  item. 

4.  Same — what  is  not  a  fatal  defect  in  the  estimate.  That  the 
estimate,  which  includes  an  item  of  the  cost  of  six  hundred  feet 
of  wooden  curb  supported  by  cedar  posts,  fails  to  state  the  size, 
length  and  number  of  posts  and  the  distance  between  them  is  not 
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a  fatal  objection,  where  the  ordinance  fixes  the  size,  length  and 
distance  between  the  posts,  so  that  the  number  is  merely  a  mat- 
ter of  computation. 

5.  Same — what  is  not  a  variance  between  estimate  and  ordi- 
nance. The  fact  that  the  estimate  does  not  mention  the  grading 
of  parkways  or  the  cost  of  the  same  does  not  constitute  a  variance 
between  the  estimate  and  the  ordinance  providing  for  such  grad- 
ing, where  the  estimate  gives  the  total  number  of  cubic  yards  of 
grading  and  purports  to  include  all  the  grading  necessary  for  the 
construction  of  the  improvement 

Appeal  from  the  County  Court  of  Lake  county ;  the 
Hon.  Perry  L.  Persons,  Judge,  presiding. 

Cooke,  Pope  &  Pope,  for  appellants. 

Arthur  Bui.ki.ey,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Lake  county  confirming  a  special  assessment  for  a  pub- 
lic improvement  in  Washington  street,  in  the  city  of  Wau- 
kegan, by  paving  the  roadway  with  brick,  with  a  concrete 
combined  curb  and  gutter  on  each  side  and  constructing  a 
concrete  box-culvert. 

A  former  judgment  confirming  a  special  assessment  for 
a  like  improvement  of  the  street  was  reversed  for  a  failure 
to  itemize  the  estimate  of  cost  of  the  improvement  and  the 
cause  was  remanded  to  the  county  court.  (City  of  Wau- 
kegan v.  Wetzel,  261  111.  498.)  Afterward  the  ordinance 
under  which  the  assessment  now  in  question  was  levied 
was  passed  by  the  city  council  on  May  18,  19 14,  obviating 
some  objections  to  the  former  ordinance.  The  ordinance 
provided  for  paving  Washington  street  from  the  west  line 
of  West  street  to  the  western  limits  of  the  city,  that  part 
of  the  roadway  east  of  Edison  court  to  be  forty-four  and 
a  half  feet  wide  and  that  part  west  of  Edison  court  to  be 
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forty  feet  wide,  and  excepting  a  portion  eight  feet  in  width 
in  the  center  of  the  roadway  which  was  to  be  paved  by 
the  Waukegan,  Fox  Lake  and  Western  Railway  Company, 
and  two  other  portions,  each  one  hundred  feet  in  length 
east  and  west  and  about  twenty-five  feet  in  width  north 
and  south,  to  be  paved  by  the  Chicago  and  Milwaukee  Elec- 
tric Railroad  Company.  There  was  to  be  a  combined  con- 
crete curb  and  gutter  on  each  side  of  the  roadway  and  a 
re-enforced  concrete  box-culvert  of  six  feet  span  across  the 
street,  and  the  parkways  were  to  be  graded  where  there 
were  sidewalks.  The  court  heard  legal  objections  and  over- 
ruled them,  and  the  objectors  having  waived  further  con- 
troversy upon  the  record,  a  judgment  was  entered  and  an 
appeal  was  allowed  and  perfected. 

In  the  argument  two  reasons  are  given  in  support  of 
the  objection  that  the  ordinance  was  invalid.  The  first  rea- 
son alleged  is  that  the  ordinance  provided  that  the  parkways 
should  be  graded  so  as  to  coincide  with  a  right  line  from 
the  top  of  the  combined  curb  and  gutter  to  the  outside 
edge  of  the  sidewalks,  but  no  grading  was  to  be  done  where 
no  sidewalks  should  exist  at  the  time  of  making  the  im- 
provement, except  back-filling  for  proper  protection  of  the 
curb,  which  made  the  ordinance  uncertain  as  to  the  amount 
of  grading  to  be  done,  so  that  no  intelligent  estimate  of  the 
cost  could  be  made.  Counsel  say  it  could  not  be  known, 
when  the  ordinance  was  passed,  what  sidewalks  might  be 
built  in  the  interval  between  its  passage  and  the  construc- 
tion of  the  improvement,  which  would  require  additional 
grading  that  could  not  be  foretold.  There  is  no  bill  of  ex- 
ceptions in  the  record  and  therefore  no  evidence  that  any 
more  than  some  trifling  part  of  the  street  was  without 
sidewalks  when  the  ordinance  was  passed,  but  in  almost 
every  case  there  is  some  possible  contingency  which  might 
change,  to  some  extent,  the  estimate  of  cost.  If  the  argu- 
ment made  should  prevail,  mere  possibilities  not  affecting 
the  ability  to  form,  with  reasonable  certainty,  a  judgment 
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as  to  the  cost  of  the  improvement  would  prevent  its  being 
made.  An  ordinance  providing  for  a  curb  along  the  sides 
of  a  street  to  be  paved  must  except  intersections  of  other 
streets  and  alleys,  but  there  would  always  be  a  possibility 
that  a  street  or  alley  might  be  vacated  so  that  the  curb 
would  have  to  be  constructed  across  the  space  it  had  oc- 
cupied, and  such  an  ordinance  never  could  be  passed  free 
from  such  a  contingency.  The  court  did  not  err  in  over- 
ruling the  objection. 

The  other  objection  going  to  the  validity  of  the  ordi- 
nance is,  that  the  material  of  which  certain  stakes  were  to 
be  made  was  not  specified  in  the  ordinance.  It  was  pro- 
vided that  at  all  unpaved  intersecting  roadways  and  at  the 
intersection  of  a  "Y"  switch  track  there  should  be  placed  a 
curb  of  oak  plank  three  inches  thick  and  ten  inches  deep, 
securely  backed  by  stakes  not  less  than  three  by  four  inches 
and  three  feet  long,  driven  behind  the  curb  at  intervals  of 
not  more  than  three  feet,  and  extending  from  curb  line  to 
curb  line  and  across  the  switch  track.  The  objection  is 
that  the  ordinance  did  not  state  the  material  of  which  the 
stakes  were  to  be  made.  That  is  true,  but  the  estimate  of 
cost  submitted  with  the  ordinance  described  the  material  as 
cedar,  and  the  ordinance  adopted  and  approved  the  recom- 
mendation and  estimate  of  cost  and  recited  that  the  rec- 
ommendation and  estimate  of  cost  were  attached  thereto. 
Reading  the  ordinance  and  estimate  together,  there  is  no 
uncertainty  as  to  the  material  of  which  the  stakes  were  to 
be  made,  and  the  estimate  and  ordinance  are  to  be  read 
together  for  that  purpose.  {Beers  v.  City  of  Chicago,  225 
111.  376;  City  of  Chicago  v.  Soiikup,  245  id.  634;  City 
of  Hillshoro  v.  Grassel,  249  id.  190;  City  of  Chicago  v. 
Bdens,  261  id.  272.)     That  objection  was  not  good. 

The  remaining  objections  relate  to  the  alleged  insuffi- 
ciency of  the  estimate  of  cost  and  a  variance  between  it 
and  the  ordinance.  It  is  said  that  the  cost  of  the  construc- 
tion of  the  cement  concrete  box-culvert  was  not  sufficiently 
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itemized  by  giving  only  the  number  of  cubic  yards  of  ex- 
cavation, the  cubic  yards  of  cement  concrete,  the  number 
of  pounds  of  re-enforced  steel,  and  the  number  of  lineal 
feet  for  gas  pipe  for  a  hand-rail,  which  were  separately 
stated.  The  estimate  did  not  separately  state  the  cost  of 
the  labor  in  construction,  but  the  estimate  states,  generally, 
that  it  includes  all  labor,  materials  and  all  other  expenses 
attending  the  making  of  the  improvement.  Where  such  a 
statement  is  contained  in  the  estimate  the  cost  of  labor  need 
not  be  stated  in  a  separate  item.  City  of  Chicago  v.  Singer, 
202  111.  75 ;  Gage  v.  Village  of  Wilmette,  230  id.  428. 

The  next  proposition  is,  that  the  estimate,  which  in- 
cludes an  item  of  cost  of  six  hundred  feet  of  wooden  curb 
supported  by  cedar  posts,  fails  to  state  the  size,  length  and 
number  of  posts  and  the  distance  between  them.  The  ordi- 
nance fixes  the  size,  length  and  distance  between  the  posts 
and  the  number  is  a  mere  matter  of  computation.  It  was 
not  necessary  to  state  the  number  of  stakes  in  the  estimate. 

The  last  objection  is,  that  there  was  a  variance  between 
the  ordinance  and  estimate  because  the  estimate  made  no 
mention  of  the  grading  of  the  parkways  or  the  cost  of  the 
same.  The  estimate  gave  the  total  number  of  cubic  yards 
of  grading  and  it  purported  to  include  all  the  grading  nec- 
essary for  the  construction  of  the  improvement.  An  esti- 
mate of  the  cost  of  an  improvement  is  sufficiently  itemized 
if  it  is  so  specific  as  to  give  property  owners  a  general  idea 
of  the  cost  of  the  substantial,  component  parts  of  the  im- 
provement. Htilbert  v.  City  of  Chicago,  213  111.  452;  City 
of  Chicago  v.  Soukup,  supra. 

The  court  did  not  err  in  overruling  the  objections  and 
entering  judgment. 

The  judgment  is  affirmed.  judgment  affirmed. 
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Angeu)  Navigato,  Appellant,  vs.  Rosa  Navigato  et  al. 

Appellees. 

Opinion  Hied  June  24,  1915, 

1.  Judgments  and  decrees — when  partition  decree  is  not  void 
for  want  of  jurisdiction.  The  fact  that  a  bill  for  partition  is  by 
consent  dismissed  without  prejudice  as  to  certain  lienholders  and 
tenants  does  not  render  the  decree  void  as  to  the  other  defend- 
ants for  want  of  jurisdiction  of  the  lienholders  and  tenants,  and 
while  the  decree  is  not  binding  upon  the  lienholders  and  tenants 
it  is  valid  as  to  those  who  were  parties,  until  reversed. 

2.  Partition — partition  decree  cannot  he  reviewed  on  appeal 
from  decree  of  sale.  A  partition  decree  which  settles  the  rights 
of  all  the  parties  then  before  the  court  as  to  the  nature  and  extent 
of  the  interests  of  the  various  parties  is  a  final  decree  which  may 
be  reviewed  on  appeal,  but  it  cannot  be  reviewed  on  appeal  from 
a  subsequent  decree  of  sale,  made  to  carry  the  partition  decree  in- 
to execution. 

3.  Same — when  no  question  of  homestead  is  involved  on  ap- 
peal. On  appeal  from  a  decree  of  sale  made  to  carry  a  partition 
decree  into  effect  no  question  of  homestead  is  involved,  where 
there  is  nothing  in  the  pleadings  indicating  any  claim  of  home- 
stead and  no  homestead  is  mentioned  in  the  partition  decree. 

4.  Same — what  is  not  a  valid  objection  to  decree  of  sale.  An 
objection  that  a  decree  of  sale  in  a  partition  proceeding  does  not 
definitely  ascertain  the  amounts  due  on  the  encumbrances  upon 
the  property  cannot  be  considered  on  appeal  from  the  decree  of 
sale,  where  such  decree  follows  the  partition  decree  in  that  re- 
spect, so  that  the  error,  if  any,  is  in  the  partition  decree. 

5.  Same — when  objection  to  commissioners*  fees  in  partition 
is  waived.  An  objection  that  the  report  of  commissioners  in  a 
partition  proceeding  fixes  their  fees  at  $25  each  whereas  the  stat- 
ute fixes  their  fees  at  two  dollars  a  day  is  waived  on  appeal, 
where  no  objection  was  made  to  the  report  of  the  commissioners 
in  the  trial  court  and  there  is  no  assignment  of  error  as  to  the 
commissioners'  fees. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Charles  M.  Foell,  Judge,  presiding. 

Ernest  Saunders,  for  appellant. 
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Donald  L.  Morrill,  (Robert  W.  Millar,  of  coun- 
sel,) for  appellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

Angelo  Navigato  filed  his  bill  in  the  superior  court  of 
Cook  county  against  Rosa  Navigato,  the  prayer  of  which 
was  to  have  set  aside  a  deed  from  the  complainant  to  said 
defendant  of  one-half  of  certain  real  estate  described  in 
the  deed,  which  was  alleged  to  have  been  altered  by  the 
grantee  before  recording,  so  as  to  convey  two-thirds  in- 
stead of  one-half  of  such  real  estate;  also  to  have  parti- 
tion between  the  complainant  and  said  defendant  of  such 
real  estate,  one-half  to  each.  Certain  persons  alleged  to 
be  holders  of  incumbrances  or  tenants  in  possession  were 
made  defendants  to  the  bill,  but  before  answer,  by  consent, 
the  bill  was  dismissed,  without  prejudice,  as  to  all  the  de- 
fendants except  Rosa  and  Joseph  Navigato  and  the  co- 
partnership of  Navigato  Sons  &  Co.,  who  answered  jointly. 
The  cause  was  referred  to  a  master,  who  made  his  report, 
and  after  a  hearing  a  decree  was  rendered  on  November 
19,  19 14,  that  Angelo  was  seized  of  an  undivided  one-third 
and  Rosa  of  the  undivided  two-thirds  of  the  premises,  and 
that  division  should  be  made  between  them,  and  commis- 
sioners were  appointed  for  that  purpose.  The  commis- 
sioners reported  that  the  premises  were  not  susceptible  of 
division  and  that  the  commissioners  had  appraised  them, 
and  on  December  16  their  report  was  approved  and  the 
premises  were  decreed  to  be  sold.  From  this  order  An- 
gelo Navigato  prayed  and  perfected  this  appeal. 

While  this  appeal  is  from  the  decree  of  sale  rendered 
December  16,  the  assignments  of  error  and  the  appellant's 
argument  are  directed  against  the  decree  of  partition  on 
November  19.  It  is  insisted  that  while  that  part  of  the 
decree  which  finds  that  the  deed  was  not  altered  and  that 
Angelo  and  Rosa  are,  respectively,  entitled  to  one-third  and 
two-thirds  of  the  premises  is  correct,  yet  the  decree  of  par- 
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tition  is  void  for  want  of  jurisdiction  because  the  lienhold- 
ers  and  tenants  who  had  been  dismissed  by  consent  were 
not  parties.  While  the  decree  could  not  affect  the  rights 
of  the  parties  thus  dismissed,  it  was  not  rendered  without 
jurisdiction  but  until  reversed  was  valid  as  to  those  who 
were  parties. 

The  decree  of  sale  provides  that  the  sale  shall  be  sub- 
ject to  the  lien  of  two  trust  deeds  on  different  parts  of  the 
premises,  and  it  is  argued  that  the  amounts  due  upon  these 
incumbrances  are  not  definitely  ascertained.  The  decree  of* 
sale  follows  the  decree  of  partition  as  to  the  trust  deeds, 
and  the  error,  if  any,  is  in  the  decree  of  partition. 

It  is  said  that  Rosa  Navigato  is  in  possession  of  the 
premises  claiming  a  homestead  therein  yet  there  was  no 
written  consent  to  the  sale.  There  is  nothing  in  the  plead- 
ings indicating  any  claim  of  homestead  and  no  homestead 
is  mentioned  in  the  decree  of  partition,  which  fixed  the 
rights  of  the  parties,  and  therefore  no  question  of  the  right 
of  homestead  is  involved. 

Objection  is  made  that  the  decree  of  partition  does  not 
specifically  define  the  nature  and  extent  of  the  tenancy  of 
Navigato  Sons  &  Co.,  but  that  decree  is  not  before  us  for 
review. 

The  decree  of  partition  on  November  19  was  a  final 
decree  and  settled  the  rights  of  all  the  parties  then  before 
the  court  as  to  the  nature  and  extent  of  the  various  inter- 
ests in  the  premises.  If  it  did  not  correctly  determine  the 
interests  of  the  parties  or  was  in  any  way  erroneous  it  was 
subject  to  review  by  any  dissatisfied  party  by  means  of  an 
appeal.  It  cannot  be  reviewed  upon  appeal  from  a  subse- 
quent order  made  in  carrying  the  original  decree  into  exe- 
cution. Crowe  V.  Kennedy,  224  111.  526;  Piper  v.  Piper, 
231  id.  75;  Ellguth  v.  Bllgnth,  250  id.  214. 

The  appellant  makes  in  his  brief  the  complaint  that  the 
report  of  the  commissioners  fixes  their  fees  at  $25  each, 
while  the  statute  fixes  their  fees  at  two  dollars  a  day.    No 
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objection  was  made  to  the  report  of  the  commissioners  in 
the  superior  court  and  no  assignment  of  error  is  made  here 
as  to  the  commissioners'  fees.  The  objection  has  therefore 
been  waived. 

The  decree  appealed  from  is  affirmed. 

Decree  affirmed. 


Elizabeth  McBride,  Appellee,  vs.  Celestia  May  Haw- 
thorne et  al.  Appellants. 

Opinion  filed  June  24,  1915. 

1.  Homestead — question  of  abandonment  of  homestead  largely 
one  of  intention.  The  question  whether  a  person  has  abandoned 
a  homestead  is  largely  one  of  intention,  and  such  intention  may 
be  shown  by  acts  or  words,  and  statements  of  an  intention  to  re- 
turn may  be  contradicted  by  the  facts. 

2.  SPiMt—when  ividow's  removal  from  the  homestead  will  he 
taken  as  an  abandonment.  Personal  residence  of  the  widow  upon 
the  homestead  premises  is  not  essential  to  prevent  an  abandon- 
ment provided  she  intends,  when  leaving,  to  return  and  acquires 
no  homestead  elsewhere,  but  her  removal  will  be  taken  as  an 
abandonment  unless  it  clearly  appears  she  intended  to  return  and 
occupy  the  premises. 

Appeal  from  the  Circuit  Court  of  Ford  county;  the 
Hon.  T.  M.  Harris,  Judge,  presiding. 

Schneider  &  Schneider,  for  appellants. 

M.  H.  Scott,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  a  petition  filed  in  the  circuit  court  of  Ford 
county  by  appellee,  asking  to  have  her  dower  and  home- 
stead assigned  to  her,  as  the  widow  of  James  McBride, 
in  the  land  of  which  he  died  seized.  Appellants  answered, 
neither  admitting  nor  denying  that  appellee  was  the  wife 
of  said  McBride,  and  alleging  that  she  had  verbally  agreed 
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to  give  up  all  her  rights  in  the  real  and  personal  property 
of  the  deceased  for  $15,000.  The  case  was  referred  to  a 
master  in  chancery,  who  reported  in  favor  of  the  complain- 
ant, and  thereafter  the  court  found  that  appellee  was  the 
widow  of  said  James  McBride  and  was  entitled  to  dower 
in  the  real  estate  of  which  he  died  seized  and  appointed 
commissioners  to  assign  the  same.  The  decree  further 
found  that  appellee  was  not  entitled  to  a  homestead  estate 
in  the  premises  of  said  deceased.  From  that  decree  this 
appeal  was  perfected,  appellee  assigning  cross-errors  as  to 
the  homestead  estate. 

Counsel  for  the  appellants  apparently  concede  that  the 
marriage  of  appellee  to  the  deceased  was  proven,  as  they 
do  not. argue  it.  The  evidence  fully  justifies  this  conclu- 
sion. The  marriage  was  celebrated  in  September,  1894, 
at  Martin's  Ferry,  Ohio,  where  the  appellee  then  resided. 
She  was  a  widow  with  three  children,  aged  twenty-one, 
eighteen  and  twelve,  respectively.  James  McBride  was  a 
widower  at  the  time  of  this  second  marriage,  and  left  at 
his  death  two  children  by  a  deceased  wife.  After  the  mar- 
riage the  McBrides  went  to  reside  at  his  home  at  Piper 
City,  Illinois,  where  they  lived  as  man  and  wife  until  his 
death,  February  26,  1909.  He  died  intestate,  leaving  ap- 
pellee as  his  widow,  and  appellants,  Celestia  May  Haw- 
thorne and  Sarah  Alvira  Linn,  his  daughters,  as  his  only 
heirs-at-law.  He  owned  at  that  time  personal  property 
valued  at  about  $60,000  and  something  over  240  acres  of 
farm  property  in  Ford  county,  and  also  a  house  and  two 
lots  in  Piper  City,  the  latter  being  his  homestead  at  the 
time  of  his  death. 

Counsel  for  the  appellants  argue  that  the  appellee  can 
not  now  claim  dower  and  homestead  in  the  real  estate  be- 
cause she  made  a  verbal  agreement,  shortly  after  her  hus- 
band's death,  to  release  all  her  rights  in  both  the  real  and 
personal  property  for  $15,000.  The  evidence  shows  that 
after  McBride's  death,  on  account  of  Joseph  Montelius, 
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cashier  of  a  bank  in  Piper  City,  being  away  from  home, 
(he  having  charge  of  the  papers  of  the  deceased,)  nothing 
was  done  until  his  return.  As  soon  as  he  returned  the  de- 
posit box  was  opened  in  the  presence  of  the  parties  to  this 
litigation  and  search  made  to  see  if  there  was  a  will  (none 
being  found)  and  the  property  listed.  At  this  time  appel- 
lee was  taking  her  meals  with  appellants  at  the  McBride 
homestead  but  apparently  slept  at  the  homes  of  various 
neighbors.  Within  a  day  after  the  deposit  box  was  opened 
and  the  property  listed  the  parties  hereto  met  at  the  home- 
stead to  talk  over  the  question  of  settlement,  and  Joseph 
Montelius,  and  M.  H.  Scott,  counsel  for  appellee,  were  in- 
vited to  be  present.  Appellants  testified  that  the  appellee 
agreed,  before  Montelius  and  Scott  came  to  the  house,  to 
settle  for  $15,000,  and  that  they  were  only  asked  to  come 
to  the  house  to  draw  the  contract.  Appellee  denies  this,  in- 
sisting that  before  these  men  were  called  in  she  had  talked 
over  the  matter  of  settlement  but  had  not  made  any  final 
agreement.  After  these  men  came,  both,  as  we  under- 
stand the  testimony,  advised  her  not  to  settle  until  she 
knew  more  definitely  what  the  estate  was  worth.  Mon- 
telius, with  the  consent  of  all  the  parties,  had  theretofore 
been  appointed  administrator  of  the  estate,  and  at  about  the 
same  time  a  power  of  attorney  had  been  executed  by  ap- 
pellee to  him  to  act  for  her  in  the  settlement  of  the  estate. 
He  held  this  power  of  attorney  at  the  time  of  the  confer- 
ence, with  full  power  to  contract  for  a  settlement  for  ap- 
pellee. At  this  conference  the  testimony  is  all  to  the  effect 
that  appellee  said  she  would  do  whatever  Montelius  ad- 
vised. It  is  conceded,  also,  that  he  advised  her  not  to 
settle  at  that  time.  Furthermore,  it  is  clear  that  neither 
appellants  nor  their  counsel  understood  that  she  had  made 
a  binding  agreement,  because  it  is  shown,  without  contra- 
diction, that  at  appellants'  request  Montelius  went  to  Ohio 
some  weeks  later  to  present  to  appellee  a  proposition  to 
settle  for  $18,000  for  her  share,  he  telling  appellants  be- 
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fore  he  started  that  he  did  not  believe  she  would  accept  the 
proposition,  and  also  that  he  had  her  power  of  attorney  to 
settle  but  would  not  settle  for  that  amount  without  her 
consent.  The  evidence  further  shows  that  one  of  the  pres- 
ent attorneys  for  appellants  called  on  appellee  in  Philadel- 
phia, where  she  was  then  living  with  her  son,  and  oflEered 
her  $20,000  for  her  share. 

In  support  of  their  position  that  there  was  a  binding 
settlement  made  with  appellee,  counsel  for  appellants  argue 
that  Mrs.  McBride  lived  away  from  her  husband  during  a 
considerable  portion  of  their  married  life  and  that  she  did 
not  care  very  much  for  him,  laying  stress  on  certain  evi- 
dence of  the  appellants  that  she  slept  a  part  of  the  night 
while  he  was  dying.  Appellee  denies  that  she  slept  on  that 
occasion,  and  while  she  admits  she  was  often  away  from 
her  husband  during  the  last  years  of  his  life,  approximately 
two  years  at  one  time  and  three  years  at  another,  she  tes- 
tified that  she  left  her  home  because  one  of  appellants  was 
living  at  the  house  during  all  those  years  and  insisted  on 
taking  charge  regardless  of  what  appellee  wanted,  and  that 
she  (appellee)  told  her  husband  she  could  not  stay  under 
those  circumstances.  We  cannot  see,  however,  what  bear- 
ing this  has  upon  the  question  of  appellee's  dower  rights. 
The  great  weight  of  the  evidence  is  to  the  effect  that  no 
final  agreement  was  ever  reached  by  appellee  and  appel- 
lants as  to  the  amount  for  which  she  would  settle  her  in- 
terest in  the  estate. 

Counsel  for  the  appellants  further  argue  that  the  court 
should  not  have  allowed  appellee  one-third  of  the  net  rental 
of  the  property  in  which  she  claims  dower,  from  the  date 
of  the  death  of  her  husband,  insisting  that  she  should  have 
no  dower  interest  in  the  land  until  the  decision  of  this  case 
in  this  court,  as  appellants  understood  that  she  had  agreed 
to  settle  and  she  had  made  no  claim  to  have  her  dower,  as- 
signed. With  this  we  do  not  agree.  The  trial  court's  find- 
ing  on  this  question  is  fully  supported  by  the  evidence. 
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Counsel  for  appellee  argues  that  the  court  erred  in  re- 
fusing to  allow  her  homestead  rights  in  the  real  estate. 
The  testimony  shows  that  she  was  in  Piper  City  for  about 
a  year  and  a  half  prior  to  her  husband's  death;  that  he 
died  February  26,  1909,  and  that  she  left  the  home  about 
March  20  of  that  year  and  returned  to  Ohio,  leaving,  as 
she  testified,  because  her  step-daughters,  the  appellants, 
made  it  so  unpleasant  she  could  not  reside  at  the  home- 
stead. Her  testimony  in  this  cause  was  taken  by  deposition 
in  Ohio.  The  question  whether  a  person  has  abandoned 
a  homestead  is  largely  one  of  intention.  Rights  to  home- 
stead may  be  lost  by  voluntary  abandonment  without  any 
intention  of  returning.  (Shepard  v.  Brewer j  65  111.  383.) 
A  person's  intention  may  be  shown  by  acts  or  words  or 
both.  Her  statement  that  she  intends  to  return  may  be 
contradicted  by  the  facts.  (Vasey  v.  Board  of  Trustees, 
59  111.  188.)  Personal  residence  of  the  widow  upon  the 
homestead  premises  is  not  essential  in  order  to  prevent 
abandonment,  if  when  she  leaves  she  intends  to  return  and 
acquires  no  homestead  elsewhere.  (Dunbar  v.  Dunbar,  254 
111.  281.)  But  where  there  is  a  removal  from  the  home- 
stead premises  it  will  be  taken  as  an  abandonment  unless 
it  clearly  appears  that  there  is  an  intention  to  return  and 
occupy  it.  (Jackson  v.  Sackett,  146  111.  646;  Kloss  v. 
Wylezalek,  207  id.  328.)  Considering  all  the  evidence  on 
this  question  we  are  of  the  opinion  that  the  decree  of  the 
trial  court  thereon  should  not  be  disturbed. 

The  arguments  in  the  briefs  as  to  whether  dower  can 
be  settled  by  an  oral  agreement  or  whether  the  Statute  of 
Frauds  can  be  raised  in  this  proceeding,  it  not  having  been 
pleaded,  need  not  be  considered  in  view,  of  what  has  al- 
ready been  said. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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John  McDaniel,  Appellee,  vs,  Nichoi<as  W^zel, 

Appellant. 

Opinion  filed  June  24,  1915. 

Res  judicata — what  additional  evidence  does  not  make  a  new 
case  on  the  second  trial.  Where  a  decree  dismissing  a  bill  to  set 
aside  a  sheriff's  deed  is  reversed  upon  the  ground  that  the  three 
notices  of  the  sheriff's  sale  were  all  posted  at  the  county  court 
house  instead  of  at  the  three  most  public  places  in  the  county ,  as 
required  by  law,  additional  proof  on  the  second  trial  showing  that 
the  notices  were  posted  on  bill-boards  at  different  entrances  to 
the  court  house,  and  showing  the  distance  between  the  bill-boards 
and  their  relative  location  at  the  different  entrances,  does  not 
make  a  new  case.  ^ 

Appeal  from  the  Circuit  Court  of  Edgar  county;  the 
Hon.  E.  R.  E.  Kimbrough,  Judge,  presiding. 

Shepherd,  Trogdon  &  Dole,  and  Stewart  W.  Kin- 
CAiD,  for  appellant. 

W.  H.  Clinton,  and  Dyas  &  Dyas,  for  appellee. 

Mr.  Justice  Watson  delivered  the  opinion  of  the  court : 

Appellee  filed  a  bill  in  equity  in  the  circuit  court  of  Ed- 
gar county  on  September  2,  1913,  for  the  purpose  of  hav- 
ing canceled  a  sheriff's  deed  conveying  to  appellant  the 
real  estate  described  in  the  bill  and  to  enjoin  the  prosecu- 
tion of  a  suit  at  law  for  possession  of  the  real  estate.  The 
injunction  was  granted,  and  upon  a  hearing  a  decree  was 
entered  dissolving  the  injunction  and  dismissing  the  bill 
for  want  of  equity.  The  cause  was  brought  to  this  court 
by  writ  of  error,  and  at  the  June  term,  19 14,  an  opinion 
was  filed  reversing  the  decree  of  the  circuit  court  and  re- 
manding the  cause.  Nicholas  Wetzel,  the  then  defendant 
in  error,  presented  his  petition  for  a  rehearing  in  this  court 
and  same  was  denied  on  October  7,  1914.  The  opinion  is 
reported  as  McDaniel  v.  Wetzel ^  264  III  212,  and  fully 
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sets  forth  the  facts  upon  which  it  is  predicated  and  the 
law  applicable  thereto.  The  evidence  in  the  record  then 
before  us  showed  the  three  notices  of  the  sheriff's  sale  re- 
quired by  law  to  be  posted  in  three  of  the  most  public 
places  in  the  county  were,  in  fact,  all  posted  in  one  place, 
to-wit,  at  the  county  court  house,  and  we  held  that  to  be 
no  compliance  with  the  statute,  and  that  by  reason  thereof 
the  sheriff's  deed  subsequently  issued,  based  upon  the  sale, 
was  invalid.  The  cause,  upon  remandment,  was  tried  in 
the  circuit  court  upon  the  bill  and  answer  and  the  evidence 
heard  and  considered  in  open  court,  and  a  decree  was  en- 
tered setting  aside  and  annulling  the  sheriff's  deed  upon 
condition  the  complainant  (appellee)  should  pay,  within  a 
time  specified,  the  amount  bid  by  defendant  (appellant)  at 
the  sheriff's  sale,  with  six  per  cent  interest  to  date  of  the 
decree,  with  $2.25  expenses  of  making  and  recording  the 
sheriff's  deed,  $14  expended  for  insurance,  and  the  costs 
of  the  possessory  action  in  the  county  court  as  well  as  the 
costs  of  the  equity  suit.  By  the  decree  appellant  was  en- 
joined from  enforcing  the  judgment  obtained  in  the  county 
court  of  Edgar  county  for  possession  of  the  premises  in 
controversy  in  the  event  the  complainant  should  make  pay- 
ments as  provided  by  the  decree. 

The  record  now  shows,  as  before,  the  posting  of  the 
three  notices  of  sheriff's  sale  at  the  court  house,  but  shows, 
also,  proof  of  the  distances  between  the  bill-boards  upon 
which  they  were  severally  posted  and  the  relative  location 
and  situation  of  those  boards  at  the  different  entrances  to 
the  building,  and  appellant's  position  is,  the  evidence  show- 
ing the  location,  publicity  and  general  use  of  the  said  bill- 
boards, together  with  the  alleged  inequitable  conduct  of 
appellee  in  not  paying  the  judgment  or  redeeming  from 
the  sheriff's  sale,  makes  out  an  entirely  different  case  from 
that  presented  to  this  court  upon  the  writ  of  error.  We 
think  not,  and  are  of  the  opinion  no  new  question  is  pre- 
sented, the  controlling  fact  remaining  that  the  notices  were 
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all  posted  at  one  place,  to-wit,  at  the  court  house.  The 
failure  and  refusal  of  the  appellee  to  pay  the  judgment 
upon  which  the  execution  was  issued  or  to  redeem  from 
the  void  sale  by  the  sheriff  were  fully  presented  to  and  con- 
sidered and  disposed  of  by  this  court  in  its  former  opinion. 
The  present  appeal  is,  in  effect,  a  request  for  this  court  to 
reconsider  and  reverse  the  decision  formerly  made. 

Appellee  has  assigned  cross-errors  questioning  the  re- 
quirements in  the  decree  as  to  payment  of  interest,  insur- 
ance, expenses  of  deed  and  costs  in  this  and  the  forcible 
detainer  case.  The  decree  was  in  these  respects  equitable 
and  has  our  approval. 

The  decree  of  the  circuit  court  of  Edgar  county  is  af- 

^^^^'  Decree  affirmed. 


The  Berkshire  Warehouse  Company,  Appellee,  vs. 
Hilger  &  Co.  et  al, — (Edward  Hines  Lumber  Com- 
pany, Appellant. ) 

Opinion  filed  June  24,  ipi^. 

1.  Mechanics'  liens — owner  may  rely  on  contractors  state- 
ment in  absence  of  notice  to  contrary.  An  owner  who  requires 
the  contractor  to  make  the  sworn  statement  required  by  section  5 
of  the  Mechanic's  Lien  act  may  rely  upon  the  truth  of  such  state- 
ment in  the  absence  of  notice  of  its  falsity,  as  sub-contractors 
have  the  right,  under  section  22  of  said  act,  to  give  notice  to  the 
owner  of  the  contractor's  indebtedness  to  them. 

2.  Same — effect  where  the  owner  makes  first  payments  with- 
out any  sworn  statement.  The  fact  that  the  owner  made  three 
payments  to  the  contractor  without  requiring  a  sworn  statement 
does  not  subject  the  premises  to  a  lien  in  favor  of  a  sub-contractor 
whose  claim  had  not  then  become  due,  where  all  subsequent  pay- 
ments were  made  on  sworn  statements  of  the  contractor  and  suf- 
ficient funds  retained  by  the  owner  to  pay  not  only  all  the  claims 
shown  thereon  but  also  the  claim  of  the  sub-contractor  in  question 
had  his  claim  been  shown,  and  where  the  owner  had  no  notice  of 
the  sub-contractor's  claim  until  after  all  payments  had  been  made. 
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Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon,  Charles  M.  Foell, 
Judge,  presiding.  . 

Adams,  Crews,  Bobb  &  Wescott,  (James  B.  Wes- 
COTT,  of  counsel,)  for  appellant. 

Mayer,  Meyer,  Austrian  &  Platt,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

This  is  an  appeal,  on  a  certificate  of  importance,  by  the 
Edward  Hines  Lumber  Company  from  a  judgment  of  the 
Appellate  Court  affirming  a  decree  of  the  superior  court 
of  Cook  county  denying  appellant  a  mechanic's  lien  against 
the  property  of  appellee,  the  Berkshire  Warehouse  Com- 
pany, and  dismissing  the  intervening  petition  of  appellant 
for  want  of  equity. 

In  July,  1909,  appellee  made  a  contract  with  Hilger  & 
Co.,  a  general  contractor  in  Chicago,  to  construct  certain 
improvements  for  $75,000  on  the  premises  owned  by  ap- 
pellee.  Work  was  begun  under  this  contract  July  8,  1909, 
and  continued,  various  sub-contractors  furnishing  labor  and 
material.  Hilger  &  Co.  was  paid  by  appellee  on  this  con- 
tract on  August  9,  1909,  $2500,  August  20,  $2500,  and 
September  4,  $5000,  without  requiring,  at  the  time  these 
payments  were  made,  statements  to  be  furnished  by  Hilger 
&  Co.,  as  provided  by  section  5  of  the  Mechanic's  Lien  law 
of  1903.  August  16,  1909,  appellant  entered  into  an  agree- 
ment with  Hilger  &  Co.  to  furnish  lumber  and  building 
material  for  use  in  the  erection  of  the  improvement  on  said 
premises,  no  particular  quantity  being  ordered  at  that  time 
and  no  definite  price  being  fixed  therefor,  except  that  the 
orders  were  to  be  given  from  time  to  time  as  the  mate- 
rials were  needed,  at  the  then  market  price.  September 
28,  1909,  appellee  received  from  Hilger  &  Co.  a  sworn 
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statement  in  accordance  with  said  section  5  of  the  Mechan- 
ic's Lien  law,  and  thereafter,  under  this  statement,  paid 
$17,000.     On  October  22  Hilger  &  Co.  furnished  another 
sworn  statement,  under  which  it  was  paid  $15,000;    and 
on  November  16  it  made  another  statement,  as  required  by 
the  Mechanic's  Lien  act,  under  which  it  was  paid,  Novem- 
ber 18,  $16,000.    The  name  of  appellant  did  not  appear  on 
either  of  these  three  statements  as  furnishing  material  or 
doing  work  on  the  contract.    The  total  cost  of  the  build- 
ing, as  per  original  contract,  was  $75,000,  plus  $10,000  al- 
lowed by  the  architect  for  extras.    When  the  $16,000  was 
paid,  under  the  November  16  statement,  to  Hilger  &  Co. 
it  had  received  on  the  contract  $58,000,  leaving  in  the 
hands  of  appellee,  still  unpaid  under  the  contract,  $27,000. 
In  said  statement  of  November  16,  1909,  it  was  set  forth 
that  there  was  due  or  to  become  due  and  owing  for  ma- 
terial and  labor  to  contractors  a  balance  of  $23,874.08. 
Hilger  &  Co.  did  not  complete  the  contract  but  it  was  com- 
pleted by  appellee.     As  that,  however,  has  no  bearing  on 
the  question  here  involved  the  details  need  not  be  discussed. 
Counsel  for  appellant  argue  that  the  payments  of  Au- 
gust 9,  August  20  and  September  4,  aggregating  $10,000, 
having  been  made  without  complying  with  the  provisions 
of  the  Mechanic's  Lien  law  as  to  statements,  were  wrong- 
fully paid,  and  that  therefore  appellant  is  entitled  to  a  me- 
chanic's lien  on  the  premises  for  the  amount  of  its  claim; 
while  c<t)unsel  for  the  appellee  argue  that  no  statements  on 
the  above  mentioned  dates  could  have  properly  been  made 
which  showed  any  amount  due  appellant,  as  at  the  time 
of  the  first  payment  no  contract  had  been  entered  into  be- 
tw-een  Hilger  &  Co.  and  appellant  and  no  definite  amounts 
were  due  or  to  become  due  at  the  time  of  the  last  men- 
tioned payments.    When  statements  were  made  by  the  con- 
tractor on  September  28,  October  22  and  November  16  the 
owner  retained  sufficient  funds  to  pay  all  sub-contractors 
mentioned  in  those  statements.     It  is  conceded  by  counsel 

268  -  so 
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for  appellee  that  the  warehouse  company  should  have  re- 
quired a  statement  to  be  made  before  paying  out  these 
three  sums  in  question,  but  counsel  argue  that  appellant 
was  in  no  way  injured. 

The  principal  question  requiring  our  consideration  is 
whether  the  failure  to  make  the  statements  required  by  the 
statute,  before  the  said  payments  of  August  9  and  20  and 
September  4  were  made,  renders  the  property  of  appellee 
subject  to  a  mechanic's  lien  up  to  $10,000, — ^the  amount 
of  those  payments.  Counsel  for  appellant  argue  that  ap- 
pellee not  having  required  Hilger  &  Co.  to  comply  with 
the  statute  before  these  payments  were  made,  this  violation 
of  the  statute  cannot  subsequently  be  corrected  by  any  act 
of  appellee  or  the  contractor,  or  both, — and  this,  as  we  un- 
derstand the  argument,  regardless  of  the  consequences  to 
the  contractor  or  sub-contractor.  This  precise  question  has 
never  been  before  us  for  consideration  or  decision.  Deci- 
sions by  other  courts  in  this  State,  or  courts  in  other  States, 
necessarily  are  not  controlling  and  need  not  be  considered 
in  discussing  the  proper  construction  of  this  statute. 

Section  5  of  the  statute  provides  that  the  contractor 
shall  give  the  owner,  and  the  owner  shall  require  before 
paying  to  said  contractor  or  his  order  any  money,  a  writ- 
ten statement  under  oath,  giving  "the  names  of  all  parties 
furnishing  materials  and  labor,  and  of  the  amounts  due  or 
to  become  due  each."  (Kurd's  Stat.  191 3,  p.  1561.)  Sec- 
tion 22  provides  for  the  giving  to  the  owner  or  contractor 
of  a  statement  by  the  sub-contractor  of  the  labor  or  ma- 
terial furnished  by  him.  Section  24  states  how  a  sub- 
contractor or  party  furnishing  labor  or  material  may  cause 
written  notice  of  his  claim  and  the  amount  due  to  be  served 
on  the  owner  or  his  representative,  "provided,  such  notice 
shall  not  be  necessary  when  the  sworn  statement  of  the 
contractor  or  sub-contractor  provided  for  herein  shall  serve 
to  give  the  owner  notice  of  the  amount  due  and  to  whom 
due,  but  where  such  statement  is  incorrect  as  to  the  amount, 
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the  sub-contractor  or  material-man  named  shall  be  pro- 
tected to  the  extent  of  the  amount  named  therein  as  due 
or  to  become  due  to  him,"  etc.  Section  32  provides  that 
no  payments  by  the  owner  shall  be  regarded  as  rightfully 
made,  as  against  the  sub-contractor,  laborer  or  party  fur- 
nishing labor  or  materials,  if  made  by  the  owner  without 
exercising  and  enforcing  the  rights  conferred  upon  him  in 
sections  5  and  22.  While  there  are  other  provisions  of 
the  statute  which  show  the  general  plan  and  intention  of 
the  legislature,  these  are  the  chief  sections  that  bear  on  the 
question  here  under  consideration. 

Under  a  mechanic's  lien  statute  very  similar  in  its  pro- 
visions to  the  ones  heretofore  quoted,  this  court  held  in 
Keeley  Brewing  Co.  v.  Decorating  Co,  194  111.  580,  that 
the  lien  of  a  sub-contractor  being  a  direct  lien,  its  existence 
did  not  depend  upon  the  existence  or  non-existence  of  a 
contractor's  lien,  but  that  the  notice  by  the  sub-contractor 
under  section  25  was  not  necessary  where  the  sworn  state- 
ment df  the  contractor  made  under  section  5  gave  the 
owner  notice  of  the  amount  due  or  to  become  due.  Prac- 
tically to  the  same  effect,  under  an  earlier  mechanic's  lien 
statute  containing  practically  the  same  provisions,  was  the 
holding  of  this  court  in  Slvaw  v.  Chicago  Sash,  Door  and 
Blind  Co.  144  111.  520.  In  the  recent  decision  of  Knicker- 
bocker Ice  Co,  V.  Halsey  Bros.  Co,  262  111.  241,  this  court, 
in  construing  said  section  5  of  the  Mechanic's  Lien  stat- 
ute, held  that  said  section  did  not  limit  a  contractor  to  one 
sworn  statement  to  be  made  to  the  owner;  that  the  con- 
ditions of  the  contract  may  change  between  the  time  of 
payments ;  that  "new  sub-contracts  may  have  been  entered 
into  in  the  meantime  or  payments  may  have  been  made 
upon  sub-contracts  existing  at  the  time  the  first  payment 
was  made.  In  order  to  be  apprised  of  the  exact  situation 
at  the  time  any  payment  is  demanded  by  and  made  to  the 
contractor,  whether  it  be  the  first  payment  made  under  the 
contract  or  any  subsequent  payment,  the  owner  is  entitled. 
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under  said  section  5,  to  require,  and  it  is  the  duty  of  the 
contractor  to  make,  a  statement  showing  the  situation  as 
it  then  exists.  If  any  sub-contractor  is  not  satisfied  to  rely 
upon  the  contractor  in  the  making  of  these  statements  and 
to  abide  by  the  statements  as  made,  it  is  his  privilege,  un- 
der the  statute,  to  serve  an  independent  notice  upon  the 
owner,  of  the  amount  due  or  to  become  due  under  his  sub- 
contract, which  shall  bind  the  owner  notwithstanding  any 
statement  made  by  the  contractor."  The  opinion  further 
holds  that  in  the  absence  of  a  notice  by  the  sub-contractor 
the  owner  has  a  right  to  rely  upon  the  sworn  statement  of 
the  contractor  unless  he  knows  from  other  sources  that 
such  statement  is  false. 

This  statute  should  receive  a  reasonable  construction. 
This  court  said  in  Shaw  v.  Chicago  Sash,  Door  and  Blind 
Co.  stipra,  on  page  530,  that  "to  say  that  a  right  claimed 
under  such  statute  is  uncertain  is  substantially  tantamount 
to  saying  that  it  does  not  exist;*'  that  the  statute,  being  in 
derogation  of  common  right,  should  be  construed  strictly 
in  relation  to  mechanics'  liens.    A  reading  of  the  sections 
of  this  statute  to  which  we  have  referred  shows  clearly  that 
it  was  intended  that  the  owner  should  be  protected  if  he 
used  reasonable  precautions  in  following  the  statutory  pro- 
visions;  that  if  the  contractor's  affidavit  was  in  the  form 
required  by  the  statute,  even  though  it  was  false,  the  owner 
was  protected,  as  against  sub-contractors,  if  he  had   no 
knowledge  or  notice  of  the  falsity  of  the  contractor's  state- 
ment.    Manifestly,  the  statute  intended  that  if  the  sub- 
contractor wanted  to  be  sure  that  his  claim  was  protected 
he  himself  could  give  the  notice  of  his  claim  and  not  rely 
either  upon  the  contractor  or  the  owner  to  protect  him.     It 
would  be  a  most  unreasonable  construction  of  this  statute 
to  hold  that  if  any  mistake  as  to  following  the  technical 
provisions  of  the  statute  were  made  by  the  owner  before 
paying  out  money  he  could  never  after  protect  himself 
against  such  mistake  in  future  payments  in  the  subsequent 
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statements  required  of  the  contractor.  The  reasoning  of 
this  court  in  Knickerbocker  Ice  Co.  v.  Halsey  Bros.  Co. 
supra,  is  not  in  harmony  with  any  such  construction  of 
this  statute.  The  benefit  of  requiring  statements  from  the 
contractor  from  time  to  time,  as  the  conditions  of  the  work 
changed,  would  be  practically  nullified  by  upholding  the 
contention  of  counsel  for  appellant  on  this  question. 

On  November  i6,  1909,  the  last  time  a  statement  by 
Hilger  &  Co.  was  filed  in  accordance  with  the  requirements 
of  section  5  of  this  statute,  appellee  had  on  hand  ample 
funds  to  pay  the  claim  of  the  appellant.  That  statement 
showed  that  there  was  due  and  owing  contractors  and  ma- 
terial-men $23,874.08,  and  the  record  shows  appellee  still 
owed  on  the  contract  approximately  $27,000.  Appellant's 
claim  amounts  to  only  $857.57,  and  it  could  have  protected 
that  claim  by  filing  notice,  as  the  statute  provided,  before 
this  money  was  paid  out,  but  it  did  not  serve  such  notice 
until  January  20,  191  o,  at  which  time,  under  said  state- 
ment of  November  16,  1909,  the  appellee  had  paid  out  the 
money  to  the  contractor  and  sub-contractors.  At  the  time 
of  the  first  payment  here  in  question,  August  9,  1909,  there 
was  no  money  due  or  owing  to  appellant.  Neither  would 
it  have  been  possible  to  figure  out  at  the  date  of  the  pay- 
ments on  August  20  and  September  4  what  was  due  or 
to  become  due  appellant,  as  the  record  does  not  show  that 
it  had  delivered  any  material  previous  to  either  of  those 
dates.  Indeed,  had  statements  been  required  on  those  dates 
and  had  appellant's  claim  been  referred  to  in  any  way 
on  such  statements  it  would  not  have  protected  appellant's 
claim  in  any  manner,  in  view  of  the  fact  that  the  subse- 
quent statements  made  in  conformity  with  the  statute,  Sep- 
tember 28  and  November  16,  did  not  contain  any  reference 
to  the  claim.  Appellee  had  a  right  to  rely  on  those  state- 
ments. Obviously,  appellant  was  not  injured  in  any  way 
by  the  failure  of  the  appellee  to  require  the  filing  of  state- 
ments before  making  the  payments  of  August  9,  August  20 
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and  September  4,  respectively.  The  Appellate  and  trial 
courts  properly  construed  the  statute  on  the  question  here 
under  consideration. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


The  PEOPI.E  ex  rel.  Clifford  Quisenberry,  County  Col- 
lector, Appellant,  vs.  Sarah  J.  Benti^ey  et  al.  Appel- 
lees. 

Opinion  filed  June  24,  1915. 

1.  Drainage — signing  petition  does  not  preclude  signer  from 
objecting  that  assessment  exceeds  benefits.  The  provision  of  sec- 
tion 15  of  the  Farm  Drainage  act  that  the  signing  of  a  drainage 
petition  shall  be  taken  as  conclusive  against  the  persons  so  sign- 
ing that  they  have  accepted  the  provisions  of  the  act  as  to  their 
assessments  of  benefits  and  damages  thereunder,  does  not  preclude 
the  signers  from  insisting  upon  their  constitutional  right  that  their 
property  shall  not  be  assessed  more  that  it  is  benefited  nor  be 
taken  without  just  compensation. 

2.  Same — there  is  no  right  to  a  trial  by  jury  on  question  of 
benefits  in  annexing  land  to  special  district.  In  a  proceeding  to 
annex  lands  to  a  special  farm  drainage  district  there  is  no  con- 
stitutional or  statutory  right  to  a  trial  by  jury  upon  the  question 
of  benefits. 

3.  Same — commissioners'  certificate  of  levy  is  not  essential  to 
People's  prima  facie  case.  The  commissioners'  certificate  of  levy 
of  a  farm  drainage  assessment  is  not  essential  to  the  prima  facie 
case  of  the  People  on  application  for  judgment  and  order  of  sale 
made  by  the  introduction  in  evidence  of  the  delinquent  list,  and 
the  People  are  entitled  to  judgment  unless  the  objectors  prove  a 
defense  to  all  or  some  part  of  the  list. 

4.  Same — when  a  notice,  by  publication,  of  a  meeting  to  hear 
objections  to  classification  is  sufficient.  In  a  proceeding  to  annex 
lands  to  a  special  farm  drainage  district,  a  notice  by  publication 
in  conformity  with  section  60  of  the  Farm  Drainage  act  is  suffi- 
cient notice  of  the  meeting  for  the  hearing  of  objections  to  the 
classification  of  the  land. 

5.  Same — when  provisions  relating  to  union  districts  do  not 
apply.  The  provisions  of  section  48  of  the  Farm  Drainage  act  re- 
lating to  the  organization  of  union  districts  which  may  be  organ- 
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ized  from  territory  lying  in  two  towns  have  no  application  to  a 
sub-district  in  a  special  drainage  district  composed  of  land  lying 
in  three  or  more  towns,  even  though  the  sub-district  contains  land 
in  two  towns,  only. 

6.  Same — what  does  not  show  that  the  commissioners  failed  to 
Und  amount  levied  was  necessary  to  be  raised.  The  prima  facie 
case  made  by  the  collector's  report  on  application  for  judgment 
of  sale  for  a  delinquent  special  farm  drainage  assessment  is  not 
rebutted  by  proof  that  the  record  of  a  certain  meeting  held  two 
weeks  before  confirmation  of  the  assessment  failed  to  show  any 
finding  by  the  commissioners  that  the  amount  levied  was  neces- 
sary to  be  raised  by  special  assessment.  (People  v.  Welch,  252 
111.  167,  distinguished.) 

Appeal  from  the  County  Court  of  Logan  county;  the 
Hon.  Charles  J.  Gehlbach,  Judge,  presiding. 

C.  Everett  Smith,  State's  Attorney,  (Mills  Bros., 
of  counsel,)  for  appellant. 

T.  A.  Gasaway,  and  Beach  &  Trapp,  for  appellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  county  collector  of  Logan  county  made  application 
to  the  county  court  for  judgment  and  order  of  sale  against 
the  property  of  the  appellees  for  a  delinquent  drainage  as- 
sessment. The  appellees  filed  objections,  which  were  all 
overruled  except  the  seventh,  which  was  that  the  tax  was 
excessive  and  exceeded  the  benefits  to  each  tract  of  the 
appellees*  land  and  that  there  was  no  benefit.  The  People 
have  appealed  and  the  appellees  have  assigned  cross-errors. 

The  mini  Special  Drainage  District  lies,  in  part,  in  each 
of  the  counties  of  Macon  and  Logan.  Sub-district  No.  7 
lies  wholly  in  Logan  county  and  contained  about  820  acres. 
A  petition  was  filed  with  the  commissioners  praying  for  the 
annexation  of  about  11 50  acres  of  land  to  the  district.  Ap- 
pellee Sarah  J.  Bentley  was  a  life  tenant  of  80  acres  of 
the  land  thus  annexed  and  the  other  three  appellees  were 
the  owners  of  the  remainder.    On  September  19,  191 2,  the 
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lands  described  in  the  petition  were  so  annexed.  Mrs.  Bent- 
ley  and  one  of  the  other  appellees  signed  the  petition.  The 
drainage  commissioners  on  July  9,  191 3,  determined  that 
$226.54  was  the  amount  which  all  of  the  lands  so  added 
would  have  been  assessed  for  the  general  outlet  of  the  dis- 
trict if  they  had  been  originally  included  in  the  district  at 
its  organization,  and  that  $11,977.85  should  be  levied  as  a 
special  assessment  for  drainage  purposes  for  the  lands  in 
sub-district  No.  7,  including  the  lands  so  added.  This  sum 
was  payable  in  two  equal  installments,  the  first  due  Septem- 
ber I,  1913,  the  other  December  i,  1913.  The  share  of  the 
appellees  was  $214.06  on  each  of  the  40-acre  tracts.  The 
court  heard  evidence  on  the  question  of  the  amount  of  bene- 
fits and  reduced  the  amount  assessed  against  each  of  the 
40-acre  tracts  owned  by  the  appellees,  rendering  judgment 
against  one  for  $28.06  and  against  the  other  for  $194.06. 
It  is  insisted  by  the  appellant  that  the  finding  0/  the 
court  in  regard  to  the  amount  of  the  benefits  is  not  sus- 
tained by  the  evidence  and  that  judgment  should  have  been 
rendered  for  the  full  amount  of  the  assessments.  The 
burden  of  proof  was  upon  the  objectors  to  show  that  the 
assessment  of  benefits  was  excessive,  and  they  introduced 
testimony  which,  if  uncontradicted,  was  sufficient  for  this 
purpose.  Appellant  introduced  testimony  to  the  contrary 
strongly  tending  to  sustain  an  assessment  even  higher,  and 
it  is  insisted  that  the  record  shows  that  the  witnesses  for 
the  appellant  had  better  means  of  knowledge  than  those  for 
the  appellees,  and  that  their  testimony  for  that  reason  is 
entitled  to  more  weight.  The  80  acres  in  question  has  been 
tiled,  and  the  extent  and  character  of  its  drainage  were 
testified  to  but  not  very  satisfactorily  shown.  There  were 
differences  of  opinion  among  the  witnesses  without  much 

» 

basis  of  facts  proved  to  enable  us  to  judge  the  value  of 
the  opinions.  We  have  read  the  evidence  in  the  record, 
and  we  cannot  say  that  the  finding  of  the  court  is  so  con- 
trary to  the  evidence  that  it  should  be  reversed. 
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It  is  also  insisted  that  the  appellees  Sarah  J.  Bentley 
and  William  H.  Bentley  having  signed  the  petition  for  the 
annexation  of  their  lands  to  the  district  are  estopped  from 
objecting  to  the  assessment  on  the  ground  that  it  is  in  ex- 
cess of  the  benefits  to  the  particular  tract,  and  that  such 
signing  of  the  petition  binds  them  to  pay  the  full  amount 
of  any  assessment  levied  upon  the  lands  annexed,  in  pro- 
portion to  the  figure  of  classification,  if  the  assessment  does 
not  exceed,  in  the  aggregate,  the  benefits  to  all  the  lands 
annexed,  regardless  of  whether  the  assessment  on  the  par- 
ticular 80  acres  exceeds  the  benefits  to  that  particular  tract. 
This  claim  is  based  upon  the  last  sentence  of  section  15  of 
the  Farm  Drainage  act,  which  provides  that  "the  signing  of 
any  petition  referred  to  in  this  act  shall  be  taken  as  con- 
clusive against  the  person  so  signing  that  they  have  accepted 
the  provisions  of  this  act  as  to  their  assessments  of  bene- 
fits and  damages  thereunder."  This  does  not  mean,  how- 
ever, that  the  signer  of  a  petition  thereby  agrees  to  accept 
any  assessment  of  damages  or  benefits  that  may  be  made,  or 
waives  his  constitutional  right  that  his  property  shall  not 
be  assessed  more  than  it  is  benefited  or  taken  without  just 
compensation.  The  provisions  of  the  act  as  to  the  assess- 
ment of  benefits  and  damages  are  subject  to  constitutional 
limitations,  and  the  signing  of  a  petition  does  not  dieprive 
the  signer  of  the  protection  of  such  limitations. 

By  their  assignment  of  cross-errors  the  appellees  ques- 
tion the  amount  of  the  judgment  rendered  against  their 
land  as  being  excessive,  but  we  have  disposed  of  this  ques- 
tion by  what  has  already  been  said  on  the  subject.  The 
appellees  contend  that  they  had  a  right  to  have  the  ques- 
tion of  the  amount  of  benefits  tried  by  a  jury,  but  there  is 
no  constitutional  or  statutory  right  to  a  trial  by  jury  in 
cases  of  this  kind. 

It  is  also  insisted  that  the  appellant  failed  to  make  a 
prima  facie  case,  because  the  commissioners'  certificate  of 
the  levy  of  the  assessment  was  not  offered  in  evidence. 
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The  introduction  of  the  delinquent  list  made  a  case  which 
entitled  the  People  to  judgment  for  the  amount  shown  by 
it  unless  the  appellees  proved  a  defense  to  all  or  some  part 
of  it.  People  v.  Wabash  Railroad  Co.  256  111.  626;  Peo- 
pie  V.  Whitesell,  262  id.  387. 

It  is  objected  that  the  classification  of  appellees'  land 
is  void  because  there  was  no  notice  of  the  meeting  to  hear 
objections  other  than  by  publication.  The  lUini  Special 
Drainage  District  being  in  three  or  more  towns,  in  differ- 
ent counties,  was  organized  in  the  county  court  of  Macon 
county  in  accordance  with  the  provisions  of  section  49  and 
the  following  sections  of  the  Farm  Drainage  act.  Section 
42  provides  for  the  annexation  of  lands  to  drainage  dis- 
tricts organized  under  the  Farm  Drainage  act,  and,  although 
this  section  does  not  prescribe  the  mode  of  procedure  or 
notice  to  be  given,  it  was  held  in  Mason  and  Tazewell 
Drainage  District  v.  Griffin,  134  111.  330,  that  the  provisions 
applicable  to  notice  in  case  of  the  original  organization  of 
special  drainage  districts  which  are  found  in  section  50  of 
the  Farm  Drainage  act  should  apply  to  proceedings  to  en- 
large the  boundaries  of  such  districts.  Section  42  expressly 
provides  that  the  classification  and  assessment  of  the  added 
lands  shall  be  made  in  like  manner  and  upon  the  same  basis 
as  if  the  new  area  had  been  included  in  the  district  at  its 
organization.  It  is  not  claimed  that  notice  of  the  meeting 
to  hear  objections  to  the  classification  was  not  in  accord- 
ance with  the  requirements  of  the  act  in  regard  to  special 
drainage  districts  as  contained  in  section  60,  and  such  no- 
tice was  sufficient. 

It  is  argued  that  sub-district  No.  7,  although  a  sub- 
district  of  mini  Special  Drainage  District,  which  is  a  spe- 
cial drainage  district,  is  itself  a  union  drainage  district 
because  situated  in  two  townships.  The  organization  of 
union  districts  is  provided  for  by  section  48  of  the  Farm 
Drainage  act.  They  may  be  organized  from  territory  lying 
in  two  towns  upon  petition  filed  with  the  town  clerk,  who 
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selects  from  the  commissioners  of  highways  of  the  two 
towns  three  commissioners  to  constitute  the  drainage  com- 
missioners for  the  union  districts.  Sub-district  No.  7  was 
not  organized  in  this  way  but  was  organized  under  section 
43  by  the  commissioners  of  the  special  drainage  district, 
who  were  also  the  commissioners  of  the  sub-district,  and 
the  provisions  of  the  act  in  regard  to  union  districts  have 
no  application  to  the  sub-district. 

The  appellees  contend  that  the  assessment  is  void  be- 
cause based  upon  a  resolution  of  the  commissioners  which 
does  not  state  that  the  amount  levied  was  necessary  to  be 
raised  by  special  assessment,  citing  People  v.  Welch,  252 
111.  167.  The  assessment  in  that  case  was  levied  under  sec- 
tion 26  while  the  assessment  here  is  based  upon  section  62, 
which  sets  out  the  form  of  certificate  required  to  be  filed 
with  the  clerk  of  the  county  court.  Conceding  that  sec- 
tion 62  requires  the  same  finding  as  section  26  in  regard 
to  the  amount  necessary  to  be  raised  by  special  assessment, 
the  record  does  not  show  that  such  finding  was  not  made. 
There  were  introduced  in  evidence  the  certificates  of  the 
commissioners  dated  July  9,  1913,  filed  with  the  clerk,  to 
which  no  objection  was  made  that  they  did  not  conform 
to  the  statute.  The  drainage  commissioners'  record  of  a 
meeting  held  on  July  9,  191 3,  was  also  introduced,  which 
showed  that  on  that  day  the  commissioners  levied  and  as- 
sessed upon  the  lands  in  question  the  amounts  specified  in 
their  certificate.  The  record  of  this  meeting  does  not  show 
any  finding  at  that  time  that  the  amounts  named  were  nec- 
essary to  be  raised  by  special  assessment.  The  certificates 
refer  to  the  classification  of  lands  filed  in  the  office  of  the 
clerk  of  the  county  court  on  June  2,  1913,  and  confirmed 
on  June  24,  1913.  Section  62  of  the  Farm  Drainage  act 
authorizes  the  commissioners,  as  soon  as  the  classification 
has  been  confirmed,  to  order  such  an  amount  of  money  to 
be  raised,  by  special  assessment  as  may  be  necessary.  The 
collector,  by  the  introduction  of  his  report,  made  a  prima 
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facie  case  that  everything  necessary  to  entitle  him  to  judg- 
ment had  been  done.  The  burden  was  on  the  objectors  to 
show  the  contrary,  and  they  undertook  to  show  that  there 
was  no  finding  by  the  commissioners  that  the  amount  cer- 
tified by  them  was  necessary.  This  they  attempted  to  do 
by  showing  that  the  record  of  the  meeting  of  July  9,  1913, 
showed  no  such  finding.  This,  however,  was  as  far  as  the 
objectors  went  on  this  question,  and  it  was  not  far  enough. 
More  than  two  weeks  elapsed  between  June  24,  the  date 
of  the  confirmation  of  the  assessment,  and  the  meeting  of 
July  9.  No  evidence  was  introduced  as  to  whether  a  meet- 
ing of  the  commissioners  had  been  held  during  this  time 
or  as  to  whether  the  commissioners  had  made  a  finding  at 
such  a  meeting  of  the  amount  necessary  to  be  raised.  Since 
a  finding  of  the  amount  necessary  to  be  raised  might  have 
been  made  at  a  previous  meeting  and  the  levy  of  the  amount 
so  found  might  then  have  been  made  at  the  meeting  of 
July  9,  the  failure  of  the  record  of  the  latter  meeting  to 
show  that  the  commissioners  found  that  the  amount  levied 
was  necessary  to  be  raised  does  not  rebut  the  presumption 
arising  from  the  collector's  report  that  the  commissioners 
had  made  such  finding.  People  v.  Illinois  Central  Railroad 
Co.  256  111.  416;  People  V.  Hulin,  237  id.  122. 
The  judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 

Subsequently,  on  petition  for  rehearing,  the  following 
additional  opinion  was  filed : 

Per  Curiam  :  The  foregoing  opinion  was  adopted  at 
the  February,  191 5,  term,  and  a  rehearing  was  allowed  at 
the  succeeding  April  term.  Upon  a  re-examination  of  the 
case  we  find  no  grounds  for  changing  our  views  and  con- 
clusions as  therein  expressed. 
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This  People  ex  r'el.  Frederick  A.  Eisele,  County  Collector, 
Appellee,  vs.  The  St.  Louis  Merchants  Bridge  Com- 
pany, Appellant. 

Opinion  filed  June  24,  1913. 

1.  Taxes — an  original  assessment  cannot  be  made  by  putting 
down  a  lump  sum.  In  case  of  an  original  assessment  the  property 
must  be  listed,  classified  and  valued  according  to  the  statute,  and 
there  is  no  authority  for  assessing  a  lump  sum  as  the  value  of  all 
the  property  of  a  tax-payer. 

2.  Same — county  supervisor  of  assessments,  in  changing  assess- 
ments, does  not  act  as  an  original  assessor.  The  language  of  the 
statute  which  authorizes  the  county  supervisor  of  assessments  to 
make  changes  qt  alterations  in  the  assessment  of  property  ''as 
though  originally  made,"  does  not  mean  that  the  supervisor,  in 
changing  or  altering  an  assessment  already  made,  acts  as  an  origi- 
nal assessor.  (St.  Louis  Merchants  Bridge  Co.  v.  Eisele,  263  111. 
50,  adhered  to.) 

3.  Same — county  supervisor  of  assessments  cannot  change  as- 
sessment without  notice.  The  county  supervisor  of  assessments 
must  give  notice  before  changing  an  assessment  already  made,  as 
notice  to  the  property  owner  is  jurisdictional  and  must  precede 
any  change  or  re-assessment  of  property  after  an  assessment  has 
once  been  made.  (People  v.  International  Salt  Co.  233  111.  223, 
distinguished.) 

Appeai,  from  the  County  Court  of  Madison  county; 
the  Hon.  John  E.  Hii^lskotter,  Judge,  presiding. 

Alex.  W.  Hope,  for  appellant. 

P.  J.  LucEY,  Attorney  General,  (J.  F.  Gillham,  T.  T. 
Hinde,  and  L.  H.  Strawn,  of  counsel,)  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  county  collector  of  Madison  county  applied  to  the 
county  court  for  judgment  and  order  of  sale  against  the 
property  of  the  appellant,  the  St.  Louis  Merchants  Bridge 
Company,  delinquent  for  a  franchise  tax  and  a  tax  on  an 
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increased  assessment  of  its  property  for  the  year  1911, 
made  by  the  county  supervisor  of  assessments.  The  appli- 
cation was  made  to  the  May  term,  19 12,  and  thirteen  objec- 
tions were  filed,  twelve  of  them  to  the  increased  assessment 
upon  various  grounds,  and  the  thirteenth  to  the  franchise 
tax  because  the  appellant  was  a  foreign  corporation.  Evi- 
dence was  taken,  but  the  hearing  was  not  concluded  when 
the  appellant,  on  November  20,  19 12,  filed  its  bill  in  the 
circuit  court  to  enjoin  the  collection  of  the  taxes  objected 
to.  The  circuit  court  enjoined  the  collection  of  the  fran- 
chise tax  but  declined  to  enjoin  the  tax  on  the  increased 
real  estate  assessment.  On  appeal  to  this  court  the  decree 
was  affirmed.  (St.  Louis  Merchants  Bridge  Co,  v.  Eisele, 
263  111.  50.)  Afterward  the  hearing  in  the  county  court 
was  concluded  and  the  court  overruled  the  objections  to  the 
increased  real  estate  assessment.  A  judgment  against  the 
property  with  order  of  sale  was  entered,  and  this  appeal 
was  prosecuted. 

The  following  facts  were  proved  and  not  disputed: 
The  assessor  of  the  town  of  Venice,  in  Madison  county,  in 
the  year  191 1  assessed  the  property  of  the  appellant,  valu- 
ing the  land  at  $50,000  and  the  improvements  at  $600,001, 
making  a  total  of  $650,001,  and  putting  down  the  assessed 
value  for  purposes  of  taxation  at  $216,667,  one-third  of 
the  total  amount.  He  returned  the  assessment  to  the  super- 
visor of  assessments  of  the  county,  who  made  no  change  in 
the  valuation  of  the  land  or  the  improvements  but  set  down 
$500,000  as  the  assessed  value  of  appellant's  property  for 
the  purpose  of  taxation,  raising  the  amount  of  $216,667 
returned  by  the  assessor  to  $500,000  without  disturbing 
the  valuations  of  the  land  or  improvements.  The  appel- 
lant paid  the  tax  levied  upon  the  assessment  made  by  the 
township  assessor  but  defaulted  on  the  tax  extended  on  the 
franchise  assessment  of  $200,000,  which  was  disposed  of 
in  the  suit  in  equity,  and  on  the  tax  on  the  increased  as- 
sessment, which  the  county  court  held  valid. 
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The  question  involved  in  this  appeal  was  decided  in 
St.  Louis  Merchants  Bridge  Co.  v.  Eisele,  supra,  and  the 
opinion  in  that  case  was  in  evidence  before  the  court  but 
was  disregarded.  Counsel  for  the  appellee  say  that  they 
see  no  warrant  for  a  conclusion  that  the  question  was  de- 
cided on  the  former  appeal,  but  they  are  mistaken  in  that 
view.  The  circuit  court  had  dismissed  the  appellant's  bill 
so  far  as  relief  was  sought  against  the  tax  extended  upon 
the  increased  valuation,  and  two  questions  were  directly 
and  necessarily  involved :  First,  whether  the  appellant  had 
good  ground  for  questioning  the  validity  of  the  increased 
assessment;  and  second,  if  the  assessment  was  void, 
whether  the  circuit  court  would  assume  jurisdiction  where 
it  had  been  acquired  by  a  court  of  law  and  there  was  no 
equitable  circumstance  which  the  appellant  could  not  avail 
itself  of  in  the  court  of  law.  The  first  question  was  de- 
cided in  favor  of  the  appellant,  and  the  court  held  that  the 
supervisor  of  assessments  could  not  increase  the  assessment 
made  by  the  township  assessor  without  notice  to  the  prop- 
erty owner;  that  a  court  of  equity  has  jurisdiction  to  en- 
join the  collection  of  such  a  tax,  and  that  the  tax-payer 
was  not  called  upon  to  exhaust  his  legal  remedy  before  ap- 
pealing to  a  court  of  equity  for  relief.  The  second  ques- 
tion was  decided  in  favor  of  the  appellee,  and  it  was  held 
that  although  the  tax  was  void,  the  county  court  which  had 
acquired  jurisdiction  could  grant  all  the  relief  to  which  the 
appellant  was  entitled,  and  that  the  circuit  court  therefore 
properly  declined  to  assume  jurisdiction  in  the  midst  of 
the  trial  of  the  controversy  pending  in  another  court  of 
concurrent  jurisdiction.  The  county  court  erred  in  not  ac- 
cepting the  law  as  declared  by  this  court  on  the  former 
appeal  concerning  the  same  controversy  and  between  the 
same  parties. 

There  is,  however,  an  extended  argument  against  the 
conclusion  of  the  court  on  the  former  appeal  which  per- 
haps calls  for  some  further  explanation  of  our  views.    The 
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groundwork  of  the  argument  is,  that  the  supervisor  of 
assessments  is  an  original  assessing  officer,  occupying  the 
same  position  as  the  township  assessor;  that  his  assess- 
ment is  an  original  assessment  and  therefore  no  notice  by 
him  to  the  property  owner  is  required.  If  it  were  true 
that  the  assessment  by  the  supervisor  of  assessments  was  an 
original  assessment,  the  assessment  in  this  case  would  be 
void  for  the  reason  that  in  the  case  of  an  original  assess- 
ment the  statute  requires  the  property  assessed  to  be  set 
down,  with  its  valuation.  The  only  power  of  the  assessor 
is  to  assess  property  by  listing,  classifying  and  valuing  it 
according  to  the  statute,  and  there  is  no  authority  for  as- 
sessing a  lump  sum  as  the  value  of  all  the  property  of  a 
tax-payer,  as  was  done  in  this  case.  (Carney  v.  People, 
210  111.  434.)  The  statute  requires  *an  officer  making  an 
original  assessment  to  actually  view  and  determine  the  fair 
cash  value  of  each  lot  or  tract  of  land  listed  for  taxation 
and  to  set  down  such  value,  but  the  supervisor  of  as- 
sessments did  not  put  down  either  the  value  of  the  land 
and  improvements  or  the  value  of  the  improved  tract,  but 
merely  arbitrarily  set  down  a  lump  sum  as  the  amount 
upon  which  the  appellant  should  pay  taxes.  The  assess- 
ment, however,  was  not  an  original  assessment,  and  the 
language  of  the  statute  does  not  indicate  such  an  inten- 
tion on  the  part  of  the  General  Assembly.  The  authority 
given  to  the  supervisor  of  assessments  is  to  assess,  make 
such  changes  or  alterations  in  the  assessment  of  property 
"as  though  originally  made,"  and  in  making  such  changes 
in  valuations  as  returned  by  the  township  assessor  such 
changes  shall  be  noted  in  a  column  provided  therefor,  and 
no  change  shall  be  made  in  the  original  figures.  An  alter- 
ation in  an  assessment  to  be  made  as  though  originally 
made  does  not  mean  an  original  assessment  but  atn  alter- 
ation of  one  already  made.  The  requirement  that  the  as- 
sessment shall  be  made  as  though  originally  made  evidently 
means  that  the  supervisor  shall  set  down  his  valuations  of 
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the  property  as  the  township  assessor  would,  and  not  a 
lump  sum  on  which  the  property  owner  is  to  be  taxed. 
The  original  assessing  officer  is  required  to  actually  view 
the  land  and  form  his  judgment  therefrom,  and  it  cannot 
be  supposed  that  there  was  any  intention  to  charge  the 
supervisor  of  assessments  with  viewing  every  tract  of  land 
in  a  county.  It  must  have  been  expected  that  he  would 
reach  his  conclusion  and  overrule  the  judgment  of  the 
township  assessor  from  some  other  evidence  than  that  ob- 
tained by  an  actual  view,  which  could  be  nothing  but  a 
review  of  the  judgment  of  the  township  assessor.  The 
statute  contemplates  changes  and  alterations  of  an  assess- 
ment already  made.  The  law  is  settled  that  notice  to  the 
property  owner  is  jurisdictional  and  must  precede  any 
change  or  re-assessment  of  property  after  an  assessment 
has  once  been  made.  (Carney  v.  People,  supra;  People 
V.  Centralia  Gas  and  Electric  Co.  238  111.  113;  People  v. 
Shirk,  252  id.  95.)  The  property  owner  may  always  learn 
from  the  township  assessor  the  valuation  of  his  property 
when  made,  and  if  the  supervisor  of  assessments  located 
at  the  county  seat  could  increase  the  assessment  without 
notice  to  the  property  owner,  it  would  be  necessary  for 
him  to  keep  the  supervisor  of  assessments  in  sight  until 
the  moment  of  returning  the  books  to  the  board  of  review, 
which  would  be  most  unjust  and  burdensome.  To  impose 
such  a  duty  ought  not  to  be  attributed  to  the  General  As- 
sembly if  it  can  be  avoided. 

The  appellee  relies  almost  wholly  upon  the  decision  in 
People  V.  International  Salt  Co.  233  111.  223,  where  an  as- 
sessment of  real  estate  was  made  by  the  board  of  assessors 
of  Cook  county  and  it  was  held  that  no  notice  to  the  prop- 
erty owner  of  the  assessment  was  necessary.  The  decision 
in  that  case  placed  the  board  of  assessors  on  precisely  the 
same  footing  as  a  township  assessor  and  was  correct.  In 
counties  containing  125,000  or  more  inhabitants  a  board  of 
assessors  consisting  of  five  persons  is  elected  to  perform 
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the  functions  of  township  assessors,  and  they  appoint  as 
many  deputy  assessors  as  in  their  judgment  are  necessary, 
subject  to  the  approval  of  the  board  of  review  as  to  the 
number  and  time  of  service.  The  deputies  view  property 
and  return  valuations,  but  the  assessment  is  by  the  board. 
The  judgment  as  to  value  in  such  a  case  is  the  collective 
judgment  of  the  members  of  the  board,  who  are  authorized 
by  law  to  fix  values  upon  property.  The  decision  in  that 
case  does  not  support  the  argument  that  a  county  super- 
visor of  assessments,  in  making  changes  in  the  assessment, 
acts  as  an  original  assessor  in  the  same  way  as  the  board 
of  assessors  of  Cook  county. 

The  judgment  of  the  county  court  is  reversed,  and  as 
there  was  no  notice  to  the  appellant  and  the  defect  cannot 
be  cured,  the  cause  will  not  be  remanded. 

Judgment  reversed. 


The  City  of  Highwood,  Appellee,  vs.  The  Chicago  and 
Milwaukee  Electric  Railroad  Company  et  al.  Ap- 
pellants. 

Opinion  Hied  June  24,  1915. 

1.  Special  assessments — proinsion  of  an  ordinance  with  ref- 
erence to  grade  construed.  Where  a  paving  ordinance  provides 
that  "the  grade  of  the  center  line  of  the  finished  pavement  be- 
tween the  points  herein  specified  shall  be  a  straight  line  connect- 
ing said  points/'  the  points  specified  can  only  be  such  as  are  on 
the  center  line  and  not  those  on  the  sides  of  the  street. 

2.  Same — fact  that  the  ordinance  refers  to  '*city  datum"  and 
to  "datum**  is  not  ground  for  objection.  Where  a  city  datum  has 
been  referred  to  in  a  paving  ordinance,  it  will  not  be  presumed 
that  the  word  "datum,"  used  in  another  clause  or  sentence  of  the 
ordinance,  refers  to  a  different  datum. 

3.  Same — it  is  sufficient  for  a  paving  ordinance  to  refer  to  city 
datum.  It  is  sufficient  for  a  paving  ordinance,  in  establishing  the 
grade,  to  refer  to  city  datum  without  referring  in  express  terms 
to  the  ordinance  establishing  such  datum,  and  the  latter  ordinance, 
passed  many  years  before  the  paving  ordinance,  is  admissible  in 
evidence. 
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4.  Same — an  ordinance  should  be  construed,  if  reasonably  pos- 
sible, so  as  to  sustain  it.  An  ordinance  for  a  local  improvement 
should  be  construed  with  reference  to  all  of  its  parts,  and,  if  rea- 
sonably possible,  should  be  given  a  construction  which  will  sus- 
tain it  rather  than  one  which  will  defeat  it. 

5.  Same — when  an  ordinance  need  not  give  width  of  excepted 
portion  of  lot.  An  assessment  against  a  certain  described  lot,  ex- 
cept a  strip  off  the  westerly  side  for  a  railway,  is  not  invalid  be- 
cause the  width  of  the  strip  is  not  specified,  as  a  railway  is  a  fixed 
and  visible  monument,  and  an  inspection  of  the  premises  would 
show  what  portion  of  the  lot  was  excepted  from  the  assessment. 

6.  Same — when  proof  that  railroad  property  is  capable  of  use 
for  residence  and  business  purposes  is  proper.  In  estimating  the 
benefits  from  a  pdving  improvement  to  lots  owned  by  a  railroad 
company,  if  there  are  no  restrictions  in  the  grant  to  the  company 
as  to  the  use  of  the  lots  it  is  competent  to  show  that  the  portions 
of  the  lots  not  occupied  by  the  railroad  tracks  or  stations,  or 
otherwise  used  for  railroad  purposes,  are  capable  of  use  for  resi- 
dence or  business  purposes,  and  to  include  the  enhanced  value  for 
such  purposes  in  the  assessment  of  benefits. 

7.  Same — objection  that  apportionment  of  cost  of  an  improve- 
ment is  inequitable  cannot  be  considered.  An  objection  that  the 
apportionment  of  the  cost  of  an  improvement  between  the  city 
and  the  property  owners  is  inequitable  cannot  be  considered  by  a 
court  of  review,  as  section  47  of  the  Local  Improvement  act  makes 
the  county  court's  determination  of  that  question  conclusive. 

Appeal  from  the  County  Court  of  Lake  county;  the 
Hon.  Perry  L.  Persons,  Judge,  presiding. 

Bull  &  Johnson,  and  Charles  H.  King,  for  appel- 
lants. 

O.  S.  GoocH,  City  Attorney,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

This  is  an  appeal  by  the  Chicago  and  Milwaukee  Elec- 
tric Railroad  Company  and  its  receiver,  from  a  judgment 
confirming  a  special  assessment  for  the  paving  of  Wauke- 
gan  avenue,  in  the  city  of  Highwood,  between  the  east  cor- 
porate limits  of  the  city  and  the  north  line  of  Washington 
avenue. 
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It  is  argued  that  the  ordinance  does  not  contain  a  suf- 
ficient description  of  the  improvement  because  it  does  not 
determine  the  grade  by  reference  to  any  definite  datum. 
The  ordinance  provided  that  the  finished  grade  of  the  cen- 
ter line  of  the  pavement  should  be  as  follows :  At  the  in- 
tersection of  the  center  line  of  Waukegan  avenue  with  the 
north  line  of  Washington  avenue  89.7  feet  above  datum; 
at  a  point  in  the  center  line  of  Waukegan  avenue  72  feet 
south  of  the  north  line  of  Washington  avenue  88.9  feet 
above  city  datum;  at  forty-five  points  south  of  the  latter 
point,  measuring  south  on  the  center  line  of  Waukegan 
avenue,  consecutively,  50  feet  apart,  each  a  stated  number 
of  feet  above  city  datum;  and  at  the  intersection  of  the 
center  line  of  Waukegan  avenue  with  the  east  corporate 
line  of  the  city  91.8  feet  above  city  datum.  It  was  further 
provided  that  the  grade  of  the  center  line  of  the  finished 
pavement  at  the  intersection  of  the  center  line  of  Washing- 

• 

ton  avenue  with  the  west  line  of  Waukegan  avenue  should 
be  89.9  feet  above  datum ;  at  the  intersection  of  the  center 
line  of  Clay  avenue  with  the  east  line  of  Waukegan  ave- 
nue 86.2  feet  above  datum;  at  the  intersection  of  the  cen- 
ter line  of  Webster  avenue  with  the  east  line  of  Waukegan 
avenue  89.4  feet  above  datum;  at  the  intersection  of  the 
center  line  of  Walker  avenue  with  the  east  line  of  Wau- 
kegan avenue  90.3  feet  above  datum ;  at  the  intersection  of 
the  center  line  of  Highwood  avenue  with  the  east  line  of 
Waukegan  avenue  93  feet  above  datum;  at  the  intersec- 
tion of  the  center  line  of  Highwood  avenue  with  the  west 
line  o£  Waukegan  avenue  93  feet  above  datum.  The  de- 
scription of  the  grade  concludes  with  the  statement  that 
"the  grade  of  the  center  line  of  the  finished  pavement  be- 
tween the  points  herein  specified  shall  be  a  straight  line 
connecting  said  points."  Assuming  the  existence  of  a  city 
datum,  the  forty-eight  points  on  the  center  line  of  Wauke- 
gan avenue,  and  straight  lines  connecting  them,  definitely 
fixed  the  grades  of  the  center  line  of  the  improvement. 
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The  four  points  on  the  east  side  of  Waukegan  avenue  and 
two  points  on  the  west  side  in  the  center  of  intersecting 
streets  fix  the  grades  in  the  center  of  those  streets  and 
not  of  Waukegan  avenue,  and  the  "straight  lines  connect- 
ing said  points"  do  not  refer  to  the  points  on  the  sides  of 
the  streets.  When  the  ordinance  declares  "the  grade  of  the 
center  line  of  the  finished  pavement  between  the  points  here- 
in specified  shall  be  a  straight  line  connecting  said  points," 
the  points  specified  can  only  be  such  as  are  on  the  center 
line.  In  some  cases  the  grade  is  given  with  reference  to 
"city  datum,"  in  others  with  reference  to  "datum,"  only. 
The  language  of  the  ordinance  must  be  given  a  reasonable 
construction,  and  it  will  not  be  presumed,  where  a  city  da- 
tum has  been  referred  to,  that  the  word  "datum"  used  in 
another  clause  or  sentence  refers  to  a  different  datum.  An 
ordinance  which  established  a  city  datum  and  was  passed 
many  years  before  the  paving  ordinance  in  question  was  in- 
troduced in  evidence,  and  though  the  paving  ordinance  did 
not  refer  to  the  ordinance  in  express  terms  it  referred  to 
the  city  datum,  and  this  was  sufficient. 

Drainage  tile  was  required  to  be  laid  on  each  side  of 
Waukegan  avenue  the  whole  length  of  the  improvement, 
and  it  was  provided  that  all  the  tile  south  of  Highwood 
avenue  should  be  connected  to  and  discharged  into  drain 
tiles  already  laid  in  Waukegan  avenue  at  the  southerly  end 
of  the  proposed  improvement.  It  was  further  provided  as 
follows:  "All  of  the  aforesaid  pipe  laid  on  the  easterly 
side  of  Waukegan  avenue  north  of  Highwood  avenue  shall 
be  connected  to  and  discharged  into  a  24-inch  storm-water 
outlet  now  laid  in  the  northerly  gutter  line  of  Clay  avenue. 
All  of  the  aforesaid  pipe  laid  on  the  westerly  side  of  Wau- 
kegan avenue  shall  be  connected  to  and  discharged  into  a 
lo-inch  outlet  sewer  hereinafter  described."  The  ordinance 
subsequently  provides  for  the  construction  of  this  outlet 
sewer  from  a  point  in  Clay  avenue  across  that  avenue  to  a 
connection  with  the  24-inch  sewer  previously  mentioned,  in 
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the  northerly  gutter  line  of  Clay  avenue.  It  is  contended 
that  the  ordinance  therefore  provides  for  two  outflows  for 
the  pipe  on  the  west  side  of  Waukegan  avenue  south  of 
Highwood  avenue, — one  in  the  existing  pipe  at  the  south 
terminus  of  the  improvement,  and  the  other  in  the  lo-inch 
outlet  sewer  to  be  constructed  in  Clay  avenue.  The  ordi- 
nance provides  that  the  grade  at  the  top  of  all  tile  and 
pipe  shall  be  36  inches  below  the  finished  grade  of  the  cen- 
ter line  of  the  pavement.  The  grades  of  the  pavement  at 
Clay  avenue,  at  Highwood  avenue,  at  the  south  terminus 
of  the  improvement  and  at  intermediate  points  show  that 
the  grade  falls  both  ways  from  Highwood  avenue,  and  the 
natural  flow  of  the  water  would  be  north  to  Clay  avenue 
and  south  to  the  corporate  limits  of  the  city.  All  parts 
of  the  ordinance  are  to  be  construed  together,  and  the 
whole  ordinance  must  be  given  a  construction,  if  reason- 
ably possible,  which  will  support  it  rather  than  defeat  it- 
It  is  provided,  first,  that  drainage  tile  shall  be  laid  on  each 
side  of  the  pavement  throughout  its  entire  length,  and  then 
that  all  the  aforesaid  tile  or  pipe  south  of  Highwood  ave- 
nue shall  have  its  outlet  at  the  south  end  of  the  pavement, 
all  the  aforesaid  pipe  on  the  easterly  side  of  Waukegan 
avenue  north  of  Highwood  avenue  shall  have  its  outlet 
in  the  24-inch  sewer  in  Clay  avenue,  and  all  the  aforesaid 
pipe  on  the  westerly  side  of  Waukegan  avenue  shall  have 
its  outlet  in  the  lo-inch  sewer  to  be  constructed  in  Clay 
avenue.  Clay  avenue  is  north  of  'Highwood  avenue,  and 
in  view  of  all  the  provisions  of  the  ordinance  it  is  appar- 
ent that  the  expression,  "all  of  the  aforesaid  pipe  on  the 
westerly  side  of  Waukegan  avenue,"  immediately  foUow^- 
ing  the  sentence  in  regard  to  "the  aforesaid  pipe  laid  on 
the  easterly  side  of  Waukegan  avenue  north  of  Highwood 
avenue,"  refers  only  to  pipe  on  the  westerly  side  of  Wau- 
kegan avenue  north  of  Highwood  avenue. 

The  total  amount  of  the  assessment  was  $18,679,  of 
which  $3387.36  was  assessed  against  the  city  for  public 
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benefits.  One  objection  made  was  that  the  apportionment 
of  the  cost  between  the  city  and  the  objectors  was  inequi- 
table, and  it  is  argued  that  the  city's  share  of  the  entire 
cost  should  have  been  $4487.  This  objection  we  cannot 
consider,  for  section  47  of  the  Local  Improvement  act  pro- 
vides that  the  determination  of  the  court  as  to  the  correct- 
ness of  the  distribution  of  the  cost  of  the  improvement 
between  the  public  and  the  property  to  be  assessed  shall 
be  conclusive  and  not  subject  to  review  on  appeal  or  writ 
of  error. 

It  is  objected  that  the  description  of  appellants'  prop- 
erty to  be  assessed  is  imperfect,  indefinite  and  insufficient. 
It  is  assessed  as  lot  68,  part  of  lot  67  north  of  Highwood 
avenue  except  a  strip  off  westerly  side  for  railway,  and 
lot  66  except  a  strip  off  westerly  side  for  railway,  all  in 
the  city  of  Highwood.  No  width  of  the  excepted  strip  is 
given,  and  it  is  contended  that  it  is  therefore  impossible 
to  determine  the  extent  of  the  property  assessed.  A  rail- 
way is  a  fixed,  visible  monument,  and  an  inspection  of  the 
premises  would  show  the  portion  occupied  by  the  railway 
and  the  extent  of  the  portion  proposed  to  be  assessed.  It 
is  not  necessary  to  specify  in  feet  and  inches  the  width  of 
the  strip  occupied  by  the  railway,  but  its  boundary  may  be 
determined  by  the  physical  monuments  and  condition  of 
the  surrounding  territory.  City  of  Lincoln  v.  Chicago  and 
Alton  Railroad  Co.  262  111.  11. 

Lots  66,  67  and  68  are  situated  on  the  west  side  of 
Waukegan  avenue  at  the  crossing  of  Highwood  avenue  and 
on  both  sides  of  the  latter.  They  are  crossed  by  the  ap- 
pellants' double-track  railway,  and  on  lot  66  is  a  frame 
passenger  station  12  by  24  feet,  with  a  covered  platform. 
Depot  grounds  have  been  made  into  a  park,  in  which  shrub- 
bery is  planted,  but  they  are  not  conducted  for  park  pur- 
poses. Between  the  railroad  tracks  and  Waukegan  avenue 
is  a  strip  of  ground  of  varying  width,  lot  66  having  a  depth 
of  148  feet  on  the  north  end  and  lot  68  running  to  a  point 


488     City  of  Highwood  v.  Mil.  Elec.  R.  R.  Co.    [2(8  DL 

on  the  south.  Evidence  was  introduced  tending  to  show 
that  this  strip  of  ground  was  available  and  valuable  for 
residential  and  business  purposes.  Complaint  is  made  of 
the  admission  of  such  evidence,  and  of  the  examination  of 
witnesses  and  instructions  of  the  court  which  permitted  the 
availability  and  value  of  the  ground  for  such  purposes  to 
be  taken  into  consideration  in  determining  the  extent  to 
which  the  improvement  would  enhance  the  value  of  the 
premises.  Where  real  estate  sought  to  be  assessed  for  a 
local  improvement  is  devoted  to  a  particular  use,  to  which 
it  is  restricted  by  statute  or  grant  and  can  legally  be  applied 
to  no  other  use,  the  measure  of  benefits  derived  from  the 
improvement  is  the  increased  value  of  the  property  for  the 
restricted  use.  (City  of  Lincoln  v.  Chicago  and  Alton  Rail- 
road  Co,  supra;  City  of  Kankakee  v.  Illinais  Central  Rail^ 
road  Co,  264  111.  69.)  Where  real  estate,  though  its  use  is 
restricted  by  grant  to  railroad  purposes,  is  actually  devoted 
to  ordinary  business  purposes,  the  assessment  of  benefits 
may  take  into  consideration  the  enhanced  value  of  the  prop- 
erty for  any  purpose  by  reason  of  the  construction  of  the 
improvement.  {City  of  Lincoln  v.  Chicago  and  Alton  Rail- 
road Co,  supra,)  The  record  does  not  show  any  restric- 
tion of  the  use  of  the  premises  in  the  grant  to  the  railroad 
company  and  it  does  not  show  their  use  for  any  other  than 
railroad  purposes.  It  was  competent  to  show  that  the  por- 
tion of  the  premises  not  occupied  by  the  railroad  tracks  or 
station  or  otherwise  used  for  railroad  purposes  was  capable 
of  use  for  residence  or  business  purposes  and  to  include 
the  enhanced  value  for  such  purposes  in  the  assessment  of 
benefits.  The  court  did  not  err  in  the  admission  of  evi- 
dence for  this  purpose  or  the  instructions  to  the  jury  on 
this  question. 

The  judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 
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The  People  of  the  State  ok  Illinois,  Appellant,  vs, 
Charles  W.  Kellogg,  Exr.,  Appellee. 

Opinion  filed  June  24,  1915. 

1.  Inheritance  tax — when  order  of  county  court  fixing  inker- 
itance  tax  is  not  res  judicata.  An  order  of  the  county  court  fix- 
ing the  amount  of  inheritance  taxes  to  be  paid  by  the  several 
beneficiaries  is  not  binding  in  personam  as  to  non-resident  bene- 
ficiaries nor  effectual  as  to  real  property  not  within  this  State, 
and  is  not  res  judicata  in  a  subsequent  proceeding  in  the  county 
court  for  a  rule  upon  the  executor  to  show  cause  why  the  inher- 
itance tax  assessed  against  such  non-resident  beneficiaries  had  not 
been  paid.     {Hanberg  v.  Morgan,  263  111.  616,  distinguished.) 

2.  Same — rule  as  to  collectibility  of  inheritance  tax.  While  an 
inheritance  tax  is  due  and  payable  at  the  moment  of  the  death  of 
the  testator  or  intestate  and  is  to  be  assessed  as  of  that  date,  yet 
its  collectibility  depends  upon  whether  the  devisee,  heir  or  legatee 
takes  his  portion  of  the  estate  or  takes  it  in  such  manner  or  from 
such  fund  or  property  as  makes  him  or  his  inheritance,  devise  or 
bequest  subject  to  the  tax. 

3.  Same — power  of  county  court  to  modify  its  order  as  to  in- 
heritance tax.  If  the  non-resident  beneficiaries  under  a  will  re- 
fuse to  take  payment  of  their  bequests  out  of  funds  in  the  hands 
of  the  Illinois  executor  because  of  the  rate  of  inheritance  tax 
fixed  by  the  county  court  and  insist  upon  taking  payment  of  their 
bequests  from  the  proceeds  of  the  sale  of  real  estate  in  the  for- 
eign State  which  never  reached  the  Illinois  executor,  the  county 
court  has  power  to  modify  its  order  as  to  such  inheritance  tax. 

4.  Same — authority  which  confers  right  of  succession  is  the 
authority  to  levy  inheritance  tax.  An  inheritance  tax  is  imposed, 
not  upon  the  property  passing  by  virtue  of  the  will  or  the  laws 
of  descent,  but  upon  the  right  of  succession  to  such  property;  and 
it  follows  that  the  authority  having  power  to  levy  an  inheritance 
tax  is  the  authority  which  confers  the  right  of  succession. 

5.  Same — real  property  in  another  State  is  not  subject  to  Illi- 
nois inheritance  tax.  For  inheritance  tax  purposes  the  State  takes 
an  interest,  at  death,  in  all  the  property  of  a  resident  decedent 
within  its  jurisdiction  and  in  all  his  personal  property  wherever 
it  is  located;  but  real  property  in  another  State  is  not  subject  to 
an  Illinois  inheritance  tax,  whether  the  title  thereto  passes  by  will 
or  by  the  law  of  descent  of  the  foreign  State. 

6.  Same — when  Illinois  executor  cannot  be  compelled  to  pay 
inheritance  taxes.    An  Illinois  executor  cannot  be  compelled,  from 
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the  residuary  estate  or  from  his  personal  funds,  to  pay  inheritance 
taxes  assessed  by  the  county  court  on  bequests  made  to  non-resi- 
dent beneficiaries  whose  bequests  have  been  paid  by  an  ancillary 
executor  out  of  proceeds  of  sales  made  by  him  under  the  will  and 
approved  by  a  court  of  a  foreign  State,  of  real  estate  in  such  State. 

Appeal  from  the  County  Court  of  McHenry  county; 
the  Hon.  David  T.  Smiley,  Judge,  presiding. 

P.  J.  LucEY,  Attorney  General,  and  Thomas  J.  Young, 
for  the  People. 

A.  A.  WoRSLEY,  for  appellee. 

Mr.  Justice  Watson  delivered  the  opinion  of  the  court : 

Alfred  M.  Barber,  a  resident  of  McHenry  county,  Illi- 
nois, died  testate  on  September  14,  1912.  His  will  was 
duly  admitted  to  probate  in  the  county  court  of  that  county 
and  Charles  W.  Kellogg  was  permitted  to,  and  did,  qualify 
as  executor,  and  thereafter  E.  W.  Stuart,  a  citizen  of  Ohio, 
and  Magnus  W.  Barber,  a  citizen  of  Missouri,  who  were 
also  named  in  the  will  as  executors  thereof  but  because  of 
their  non-residence  were  not  permitted  to  qualify  in  Illinois, 
qualified  as  ancillary  executors  in  Ohio,  where  the  testator 
owned  real  estate  in  the  counties  of  Lee  and  Summit. 

The  will  contains  thirty-seven  paragraphs  apd  provides 
for  a  great  number  of  legacies.  By  paragraphs  numbered 
from  27  to  35,  inclusive,  bequests  amounting  to  $200,700 
were  made  to  certain  charitable  institutions  and  cemeteries 
in  the  State  of  Ohio,  and  these  bequests,  under  the  laws 
of  that  State,  ar-e  exempt  from  the  operation  of  the  inher- 
itance tax  laws  of  that  State.  The  will  directs  that  all  the 
estate,  both  real  and  personal,  (but  the  personal  estate  first,) 
should  be  converted  into  cash ;  also  that  each  of  the  three 
executors  named  in  the  will  should  have  charge  of  the  tes- 
tator's property  in  the  State  of  his  residence.  The  para- 
graphs of  the  will  necessarily  brought  under  consideration 
by  this  litigation  are  as  follows: 
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"Item  2/, — I  hereby  give  and  bequeath  to  the  trustees 
of  the  Akron  Rural  Cemetery  Association  the  sum  of  $500, 
the  income  of  which  shall  be  used  for  the  perpetual  care  of 
the  VanSickle  lot,  where  my  late  wife's  relatives  are  buried, 
and  for  the  care  of  the  Bloom  lot,  so  called,  where  my  late 
wife's  sister  and  her  family  are  buried. 

"Item  28, — I  hereby  give  and  bequeath  to  the  trustees 
of  Bath  township.  Summit  county,  Ohio,  $200,  to  be  held 
by  said  trustees  and  their  successors  in  office  forever,  for 
the  sole  use  and  purpose  of  investing  the  same  in  undoubted 
securities,  the  income  from  which  shall  be  used  in  orna- 
menting and  keeping  in  good  order  the  graves  of  my  father, 
step-father  and  brother  there  buried. 

"Item  29, — It  is  my  will,  and  I  hereby  direct,  that  all 
of  the  foregoing  bequests  be  first  paid  by  my  executors  be- 
fore any  of  the  bequests  hereinafter  made. 

"Item  JO. — I  give  and  bequeath  to  the  First  Baptist 
Church  of  Akron,  Ohio,  of  which  my  late  wife  was  a  mem- 
ber, the  sum  of  $5000,  to  be  used  for  the  benefit  of  such 
church  as  its  board  of  trustees  may  determine. 

"hem  J/. — I  give  and  bequeath  to  the  Akron  City  Hos- 
pital the  sum  of  $25,000,  to  be  used  for  the  benefit  of  such 
hospital  as  its  board  of  trustees  may  determine. 

''Item  J2, — I  give  and  bequeath  to  the  Akron  Public  Li- 
brary the  sum  of  $10,000,  which  sum  shall  be  kept  safely 
invested  by  the  trustees  of  said  library  and  the  income  there- 
from used  for  the  purchase  of  books  for  said  library. 

"Item  55. — I  give  and  bequeath  to  the  board  of  trustees 
of  the  Young  Men's  Christian  Association  of  Akron,  Ohio, 
the  sum  of  $5000,  to  be  used  for  the  benefit  of  said  associa- 
tion as  may  be  determined  by  said  board  of  trustees. 

"Item  J4. — I  give  and  bequeath  to  the  board  of  trustees 
of  the  Young  Women's  Christian  Association  of  Akron, 
Ohio,  the  sum  of  $5000,  to  be  used  by  them  for  the  bene- 
fit of  said  association. 
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"Item  J5. — For  the  purpose  of  maintaining  in  the  city 
of  Akron,  Ohio,  or  adjacent  thereto,  a  home  for  the  sup- 
port and  care  of  respectable  aged  men  and  women  of  said 
city  who  are  dependent,  wholly  or  partially,  on  charity  for 
their  support,  I  give  and  bequeath  the  sum  of  $150,000, 
which  amount  shall  be  paid  by  the  executors  of  this  will  to 
three  discreet  and  judicious  persons,  residents  of  said  city, 
to  be  named  by  said  executors,  as  trustees  of  said  fund, 
who  shall  safely  invest  and  keep  invested  said  fund,  using 
the  income,  only,  for  the  purpose  of  maintaining  such  home, 
and  they  shall  so  manage  said  fund  as  to  best  carry  out  the 
purpose  of  this  bequest.  In  the  event  of  the  failure  of  said 
executors  to  appoint  such  trustees  within  two  years  after 
the  probating  of  this  will  the  probate  court  of  Summit 
county,  Ohio,  shall  make  such  appointment;  and  the  suc- 
cessor of  any  trustee  shall  be  appointed  by  such  court  on 
failure  of  said  trustees  to  make  an  appointment  to  fill  a 
vacancy  on  said  board  within  thirty  days  after  such  vacancy 
occurs,  and  said  trustees  shall  make  full  report  of  all  their 
transactions  and  render  account  of  the  receipt  and  expen- 
diture of  all  moneys  belonging  to  said  fund  annually,  and 
oftener  if  required  by  said  court,  to  said  court  for  its  in- 
spection and  approval,  which  reports  shall  be  kept  on  file 
in  said  court. 

''Item  j6. — After  the  full  payment  of  each  and  all  of 
the  foregoing  bequests,  the  balance  of  my  estate  I  give,  be- 
queath and  devise  as  follows,  to-wit:  Two-thirds  of  said 
balance  to  such  persons  as  would  be  my  legal  heirs  and  dis- 
tributees under  and  according  to  the  laws  of  descent  of  the 
State  of  Illinois  in  cases  of  intestacy,  when  the  deceased 
leaves  no  widow  or  child  of  his  body  surviving,  and  each 
of  such  persons  shall  receive  such  share  as  is  provided  by 
such  statute  under  the  said  condition.  And  I  give,  devise 
and  bequeath  the  other  one-third  of  such  balance  to  such 
persons  as  the  laws  of  Illinois  would  designate  as  the  legal 
heirs  of  my  late  wife,  Sarah  Barber,  had  she  died  in  that 
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State  leaving  no  widower  or  child  of  her  body  surviving, 
and  each  of  such  persons  shall  receive  such  share  as  is  pro- 
vided by  such  statute  under  such  conditions. 

"Item  57. — I  hereby  nominate  Charles  W.  Kellogg,  of 
Crystal  Lake,  Illinois,  Magnus  W.  Barber,  of  Kansas  City, 
Missouri,  and  E.  W.  Stuart,  of  Akron,  Ohio,  to  be  the  ex- 
ecutors of  this  my  last  will  and  testament  without  bonds, 
and  request  that  there  be  no  inventory  or  appraisement  of 
the  property  of  my  estate. 

"I  hereby  authorize  and  direct  my  said  executors  or 
their  successors  to  sell  and  convert  into  money  any  or  all 
of  my  property,  real  or  personal,  for  such  price  and  on 
such  terms  as  to  them  may  seem  best  for  the  interests  of 
my  estate,  and  to  execute  and  deliver  deeds  for  such  real 
property  to  the  purchasers  conveying  the  fee  simple  title 
thereto,  without  any  authority  or  order  from  any  court. 

"It  is  my  will  that  all  bequests  be  paid  within  two  years 
after  the  probating  of  this  will,  and  that  the  executors  pro- 
ceed to  convert  stocks,  bonds  and  other  personal  property 
into  money  before  selling  the  real  property. 

"It  is  my  will,  and  I  direct,  that  the  said  Charles  W. 
Kellogg,  as  executor,  have  the  custody  of  all  my  bonds, 
stocks  and  evidences  of  indebtedness  due  me,  now  deposited 
in  the  State  of  Illinois,  and  that  the  said  E.  W.  Stuart,  as 
executor,  have  the  custody  of  all  my  bonds,  stocks  and  evi- 
dence of  indebtedness  due  me,  now  deposited  in  the  State 
of  Ohio,  and  that  the  said  Magnus  W.  Barber,  as  executor, 
have  the  custody  of  all  bonds,  stocks  and  evidence  of  in- 
debtedness due  me,  now  deposited  in  the  State  of  Missouri, 
but  none  of  such  bonds  or  stocks  shall  be  sold  or  exchanged 
for  other  bonds  or  stocks  without  the  approval  of  all  of 
said  executors.  Said  executors  shall  be  authorized  to  com- 
promise, adjust  and  settle  all  claims  due  me,  without  any 
order  of  court  so  to  do. 

"Witness  my  hand  and  seal  this  31st  day  of  August, 
A.  D.  1912." 
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The  inventory  of  the  estate  filed  by  the  Illinois  executor 
disclosed  personal  assets  of  a  value  slightly  in  excess  of 
$1,500,000  and  the  aforementioned  Ohio  real  estate. 

On  January  6,  19 13,  the  county  court  of  McHenry 
county  appointed  an  appraiser  under  the  provisions  of  the 
Inheritance  Tax  law  of  Illinois,  and  such  further  proceed- 
ings were  had  as  resulted,  on  March  12,  191 3,  in  fixing  the 
amount  of  inheritance  or  transfer  tax  due  from  all  of  the 
beneficiaries  under  the  will  at  $62,624.29,  of  which  the  Illi- 
nois executor  subsequently  paid  $45,609.29,  leaving  unpaid 
$17,015,  which  latter  amount  is  made  up  of  items  appear- 
ing (as  stipulated)  in  the  following  table: 


Bbnbficiary 


Y.   M.  C.   A.   of  Akron, 

Ohio 

Y.  W.   C.   A.  of  Akron, 

Ohio 

Akron  Rural  Cemetery  of 

Akron,  Ohio 

First    Baptist   Church   of 

Akron,  Ohio 

Akron    City   Hospital    of 

Akron,  Ohio 

Akron  Public  Library  of 

Akron,  Ohio 

Akron  Home  for  Old  Men 

and  Women  of  Akron, 

Ohio 


Amount 
OF  Lkoact 


$5,000 

5,000 

500 

5,000 

25,000 


10,000 


150,000 


Statutory 
Exemption 


None 
None 
None 
None 
None 
None 

None 


Ratb 


3% 
3% 
3% 

3% 
5% 
3% 

10% 


Tax 


$150.00 
150.00 

15-00 
150.00 

1,250.00 

300.00 

15,000.00 


$17,015.00 


On  April  6,  19 14,  the  appellant  filed  its  petition  in  the 
county  court  of  McHenry  county  for  a  rule  on  appellee  to 
show  cause  why  the  said  $17,015  should  not  be  paid  as  a 
transfer  or  inheritance  tax  due  from  the  respective  bene- 
ficiaries against  whose  right  of  succession  it  had  been  as- 
sessed. Summons  having  been  served,  appellee  answered 
the  petition,  disclosing  as  his  reason  for  not  having  paid 
said  amount  that  the  beneficiaries  under  the  will  named  in 
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the  foregoing  table  had  lodged  objections  with  him  against 
such  payment,  claiming  they  were  looking  to  the  estate  in 
Ohio  for  the  payment  of  their  legacies,  and  under  the  laws 
of  that  State  they  were,  as  charitable  institutions,  exempt 
from  inheritance  taxes;  also,  the  ancillary  executors,  in 
pursuance  of  the  provisions  of  the  will,  had  sold  the  Ohio 
real  estate,  and  with  the  proceeds  of  such  sale  (which  pro- 
ceeds never  came  into  the  hands  of  the  Illinois  executor) 
had  paid  the  Ohio  bequests  in  full;  further,  the  answer 
set  up  the  35th  paragraph  of  the  will,  which  directed  the 
establishment  of  a  certain  old  people's  home  and  provided 
for  the  appointment  of  three  trustees  within  two  years 
from  date  of  probate,  and  informed  the  court  the  trustees 
were  not  appointed  and  the  home  was  not  in  existence  at 
the  time  the  inheritance  tax  appraisement  was  made  in  Illi- 
nois. The  sufficiency  of  the  answer  was  questioned  by  ap- 
pellant by  a  motion  to  strike  it  from  the  files  as  not  setting 
up  a  legal  defense  and  because  it  disclosed  that  no  appeal 
had  been  prosecuted  from  the  order  of  the  county  court 
fixing  the  inheritance  tax.  The  motion  to  strike  was  de- 
nied and  the  cause  was  tried  by  the  court  upon  the  petition 
and  answer,  and  a  judgment  was  entered  finding  appellee 
not  personally  liable  for  the  tax,  denying  the  prayer  of  the 
petition  and  dismissing  it.    This  appeal  followed. 

The  evidence  for  appellant  showed,  in  addition  to  the 
facts  above  recited,  that  when  the  real  estate  in  Ohio  was 
sold  the  Illinois  executor  had  paid  all  bequests  except  those 
of  the  Ohio  charitable  institutions  and  had  on  hand  a  bal- 
ance of  more  than  $500,000  in  money  and  securities ;  also 
that  the  Illinois  executor  joined  with  the  ancillary  execu- 
tors in  the  execution  of  deeds  for  the  conveyance  of  the 
real  estate  in  Ohio,  going  to  that  State  for  the  purpose  of 
executing  some  of  the  deeds.  The  proof  on  behalf  of  the 
appellee,  received  over  objection  of  the  appellant,  consisted, 
among  other  things,  of  the  final  report  of  the  ancillary  ex- 
ecutors showing  payment  in  full  of  the  Ohio  legacies,  with 
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its  approval  by  the  probate  court  in  that  State;  the  appli- 
cation by  said  ancillary  executors  to  said  probate  court  for 
leave  to  pay  the  Ohio  bequests  out  of  the  Ohio  property 
and  for  an  order  declaring  them  exempt  from  the  tax ;  the 
approval  of  such  application  and  the  order  of  the  court  ac- 
cordingly, and  the  receipts  of  the  several  legatees  showing 
such  payments.  A  balance  in  the  hands  of  the  ancillary 
executors  of  $123.88  was  remitted  to  the  Illinois  executor 
and  became  a  part  of  the  residuary  estate. 

Two  questions  are  to  be  considered  and  determined  up- 
on the  record  in  this  case,  the  first  being  whether  the  ap- 
praisal and  the  order  of  the  county  court  fixing  the  amount 
of  the  inheritance  or  succession  tax  to  be  paid  constituted 
res  judicata  in  the  present  proceeding,  and  the  second  be- 
ing whether  the  benevolent  and  charitable  institutions  in 
Ohio,  beneficiaries  under  the  will  of  Barber,  could  avoid 
the  payment  of  the  tax  in  a  lawful  manner  by  electing  to 
take  payment  of  their  bequests  or  legacies  out  of  the  pro- 
ceeds of  the  real  property  in  the  State  of  Ohio  rather  than 
from  the  personal  estate  in  Illinois. 

It  is  said  in  the  brief  for  appellant  that  the  only  case 
involving  any  of  the  principles  applicable  to  the  case  at  bar 
is  that  of  Hanberg  v.  Morgan,  263  111.  616.  That  case  is 
distinguishable,  however,  from  the  case  at  bar.  There  was 
a  petition  by  the  county  treasurer  of  Cook  county  praying 
that  certain  persons  named  be  summoned  and  be  required 
to  pay  certain  inheritance  taxes  which  had  been  thereto- 
fore assessed  upon  their  right  of  succession  to  property 
passing  to  them  by  the  will  of  S.  Lester  Burton,  deceased, 
and  the  proof  showed  each  of  said  persons  had  been  duly 
served  with  notice  of  the  time  and  place  of  the  appraise- 
ment to  be  made  under  the  Inheritance  Tax  law.  This 
court  held  the  fact  of  such  notice  bound  each  of  them  in 
the  subsequent  proceedings,  and  that  an  error  as  to  the 
proper  basis  of  the  assessment  did  not  render  the  order  of 
the  county  judge,  which  was  not  appealed  from,  subject  to 
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collateral  attack.  There  was  no  question  involved  in  that 
case  as  to  non-resident  beneficiaries,  nor  as  to  estate,  real 
or  personal,  in  a  foreign  jurisdiction. 

The  home  to  be  established  in  Akron,  Ohio,  was  not  in 
existence  and  its  trustees  had  not  been  appointed  at  the 
time  the  tax  was  assessed,  therefore  as  to  the  ten  percentum 
of  the  $150,000  found  to  be  due  from  it  as  a  succession 
tax  there  was  and  could  be  no  such  service  of  process  or 
notice  in  the  appraisement  proceedings  as  would  be  binding 
upon  it.  As  to  said  home,  and  as  to  all  other  beneficiaries 
whose  succession  tax  remains  unpaid,  the  proceeding  was 
in  rem  and  could  not  bind  in  personam  nor  be  effectual  as 
to  property  not  within  the  State  of  Illinois.  Pennoyer  v. 
Nejg^,  95  U.  S.  714. 

While  it  is  true,  as  contended  by  appellant,  that  the  tax 
called  variously  a  succession  tax  and  an  inheritance  tax  is 
due  and  payable  at  the  moment  of  the  death  of  the  testa- 
tor or  ancestor  and  is  to  be  assessed  as  of  that  date,  yet 
its  collectibility  depends  upon  whether  the  devisee,  heir  or 
legatee  takes  his  portion  of  the  estate  or  takes  in  such  man- 
ner or  from  such  fund  or  property  as  makes  him  or  his  in- 
heritance, devise  or  bequest  subject  to  the  tax,  otherwise 
the  executor  or  administrator,  in  paying  an  assessment  of 
three,  five  or  ten  percentum  upon  the  amount  of  such  be- 
quest, devise  or  inheritance,  might  later  find  the  fund  had 
lapsed  and  fallen  into  the  residuary  estate  and  become  sub- 
ject to  a  smaller  or  different  rate  of  taxation.  In  the  pres- 
ent case,  if  the  Ohio  beneficiaries  lawfully  elected  to  take 
payment  of  their  bequests  out  of  the  Ohio  estate,  refusing 
to  take  payment  thereof  from  the  Illinois  funds  because 
of  the  rate  of  taxation,  it  would  be  unjust  to  the  executor 
in  Illinois,  as  well  as  to  the  residuary  legatees,  to  compel 
the  residuary  estate  in  his  hands  to  bear  the  burden  thus 
escaped  by  the  Ohio  beneficiaries  and  equally  unjust  to  im- 
pose the  burden  upon  said  executor  as  his  personal  loss. 
The  Illinois  executor  not  having  received  the  fund  and  it 
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being  without  his  power  to  compel  its  payinent  to  himself 
for  distribution,  he  should  not  be  compelled  to  pay  the 
tax  nor  should  the  residuary  estate  be  diminished  by  the 
amount  of  such  tax. 

The  county  court  had  power  and  authority  to  modify 
the  order  as  to  the  inheritance  tax  in  view  of  the  condi- 
tions arising  after  the  appraisement  and  in  view  of  the  re- 
fusal of  the  Ohio  beneficiaries  to  take  from  Illinois  funds, 
if  the  election  by  such  beneficiaries  was  lawfully  exercised. 
(In  re  Silliman's  Estate,  79  App.  Div.  98;  affirmed  in  175 
N.  Y.  513.)  Neither  the  Illinois  executor  nor  the  residu- 
ary fund  can  be  held  liable  for  the  succession  tax  on  the 
Ohio  legacies  if  the  legacies  were  not  taken  and  were  not 
taxable  under  the  Illinois  law,  and  even  if  the  proceeds  of 
the  Ohio  estate  had  come  into  the  hands  of  the  Illinois  ex- 
ecutor, he  would  only  be  permitted  to  pay  such  taxes  from 
that  fund  and  to  pay  each  item  of  such  tax  from  the 
portion  belonging  to  the  beneficiary  liable  for  that  item. 
{People  V.  Union  Trust  Co.  255  111.  168.)  The  controlling 
question  in  the  case  is,  therefore,  the  question  secondly 
above  stated,  viz.,  the  legality  of  the.  proceedings  in  the 
courts  of  Ohio  by  means  of  which  the  beneficiaries  under 
the  will  resident  there  escaped, — or,  as  appellant  puts  it, 
evaded, — the  payment  of  the  Illinois  succession  taxes. 

Counsel  on  both  sides  agree  the  tax  is  imposed,  not 
upon  the  property  passing  by  virtue  of  the  will  or  of  the 
laws  of  descent,  but  upon  the  right  of  succession  to  such 
property,  and  it  is  a  logical  corollary  of  that  proposition 
that  the  authority  having  power  to  levy  such  tax  is  the 
authority  which  confers  the  right  of  succession;  and  this 
is  the  settled  law  in  this  and  other  States.  (Connell  v. 
Crosby,  210  111.  380;  Attorney  General  v.  Barney,  211 
Mass.  134;  In  re  Estate  of  Swift,  137  N.  Y.  '^'^,)  The 
State  takes  an  interest  at  death,  for  succession  tax  pur- 
poses, in  all  property  of  a  resident  decedent  within  its  ju- 
risdiction and  in  all  his  personal  property  wherever  situate, 
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the  legal  situs  of  personal  property  being  the  domicile  of 
the  owner.  (National  Safe  Deposit  Co.  v.  Stead,  250  111. 
584 ;  Northern  Trust  Co.  v.  Buck  &  Rayner,  263  id.  222. ) 
But  real  property  in  another  State  descends  by  virtue  of 
the  laws  of  that  State  and  is  not  subject  to  the  inheritance 
tax  laws  of  this  State.  (In  re  Estate  of  Swift,  supra.) 
The  tax  is  laid  upon  all  property  which  passes  by  will  or 
by  the  intestate  laws  of  this  State,  but  we  have  held  that 
since  real  estate  in  a  foreign  State  is  exempt  from  the  op- 
eration of  our  laws  as  intestate  estate,  it  is  equally  exempt 
therefrom  when  its  owner  chooses  to  pass  title  thereto  by 
will  otherwise  than  it  would  have  passed  by  the  laws  of 
descent.  ( Connell  v.  Crosby,  supra. )  We  have  also  held, 
both  in  the  Connell  case,  supra,  and  in  Button  v.  Board  of 
Review,  188  111.  386,  that  the  general  rule  is  that  pi-operty 
over  which  the  sovereign  power  of  the  State  does  not  ex- 
tend cannot  be  made  the  object  of  taxation  in  this  State. 
The  will  now  under  consideration  does  not  devise  real 
estate  and  does  not  make  the  bequests  to  the  Ohio  institu- 
tions a  specific  charge  upon  the  land  in  that  State.  It  does 
direct  the  conversion  of  all  of  the  estate  into  cash,  the  per- 
sonal property  to  be  first  converted,  and  the  contention  of 
appellant  is  that  the  will,  properly  construed,  shows  it  was 
the  intention  of  the  testator  that  the  legacies  should  all  be 
paid  out  of  the  personal  estate;  but  we  find  nothing  to  in- 
dicate that  intention,  or  the  intention  that  the  proceeds  of 
the  real  estate,  in  preference  to  other  moneys,  should  pass 
by  the  residuary  clause.  It  is  true,  as  further  contended 
by  appellant,  that  legacies  are  legally  payable  first  from  the 
personal  estate.  (Reid  v.  Corrigan,  143  111.  402.)  That 
rule  is  applicable  especially  in  a  contest  between  and  among 
the  beneficiaries,  and  we  know  of  no  method  by  which  the 
Illinois  executor  could  have  compelled  the  Ohio  benefici- 
aries to  take  from  the  personal  estate  against  their  will 
and  for  the  purpose  of  making  them  subject  to  the  tax  im- 
posed upon  the  personal  assets  by  Illinois  law. 


500  The  People  v.  Kellogg.  tJJ8  II 

The  proceeds  of  the  Ohio  real  estate  came  into  the 
hands  of  the  ancillary  executors  by  virtue  of  the  sales  made 
under  the  will  and  approved  by  a  court  of  that  State,  the 
jurisdiction  of  which  to  make  such  approval  orders  is  not 
questioned.  Under  the  general  rule  such  proceeds  might 
have  been  transmitted,  after  the  payment  of  expenses  and 
claims  of  local  creditors,  to  the  principal  executor  in  Illi- 
nois for  distribution.  The  Ohio  court  had  the  right,  how- 
ever, in  the  exercise  of  a  sound  judicial  discretion,  to  order 
otherwise,  (i8  Cyc.  1235,)  and  this  court  has  held  the  gen- 
eral rule  as  to  such  transfer  of  assets  does  not  apply  to 
proceeds  of  sales  of  real  estate.  Smith  v.  Smith,  174  111. 
52 ;   see,  also,  Stvearingen  v.  Morris,  14  Ohio  St.  424, 

It  is  stated  in  People  v.  Union  Trust  Co.  supra,  that 
our  Inheritance  Tax  law  is  borrowed  or  adopted  from  that 
of  New  York,  and  it  is  presumed  our  legislature  adopted 
it  with  a  knowledge  of  its  construction  by  the  courts  of 
last  resort  of  that  State.  {People  v.  Griffith,  245  111.  532.) 
In  re  James,  144  N.  Y.  6,  is  a  case  in  which,  prior  to  the 
adoption  of  our  statute,  the  executor  of  a  will  probated 
in  New  York  elected  to  pay  legacies  out  of  property  in 
Great  Britain  rather  than  out  of  property  in  New  York, 
the  purpose  being  to  enable  the  residuary  legatees,  brothers 
of  the  testator,  to  escape  the  New  York  inheritance  tax. 
That  tax,  under  the  New  York  law,  could  have  been  levied 
upon  assets  transferred  from  the  foreign  country,  but  the 
assets  in  New  York  were  not  subject  to  the  tax  because 
the  bequest  to  brothers  was  especially  exempted.  This  the 
Supreme  Court  of  New  York  held  the  executor  might 
rightly  do  and  for  the  purpose  and  with  the  object  men- 
tioned, the  holding  further  being  that  the  imposition  of 
the  inheritance  tax  depends  upon  the  fact  of  a  succession 
by  the  legatee  to  some  property  within  the  State  and  sub- 
ject to  the  jurisdiction  of  its  courts.  The  right  was  denied 
to  the  public  officials  to  say  which  part  of  the  testator's 
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property  should  be  appropriated  to  the  payment  of  the  spe- 
cific bequests.     See,  also,  In  re  Ramsdell,  190  N.  Y.  492. 

It  was  the  proper  exercise  of  a  sound  discretion  by 
those  representing  the  benevolent,  charitable  and  other  sim- 
ilar institutions  in  Ohio  to  elect  to  take  their  legacies  from 
proceeds  of  real  estate  in  that  State,  and  so  to  give  the  in- 
stitutions they  severally  represented  the  benefit  of  the  laws 
of  that  State  exempting  such  legacies  from  the  succession 
tax  according  to  the  laws  of  that  State.  It  would  be  in- 
equitable to  require  payment  of  the  tax  by  the  executor 
from  his  personal  funds  or  from  the  residuary  estate  in 
view  of  our  conclusion  that  the  action  of  the  Ohio  bene- 
ficiaries of  Barber's  will  was  lawfully  taken  and  relieved 
the  funds  bequeathed  to  them  from  the  operation  of  the 
inheritance  tax  laws  of  Illinois. 

The  judgment  of  the  county  court  of  McHenry  county 
will  therefore  be  affirmed.  Judgment  affirmed. 


The  County  op  Lake,  Appellee,  vs,  Cari.  P.  Wester- 

FiEivD,  Appellant. 

Opinion  Hied  June  24,  1915. 

1.  Appeals  and  errors — what  is  not  a  suit  relating  to  revenue. 
An  action  of  assumpsit  by  a  county  to  recover  from  the  county 
treasurer  interest  received  on  public  money  deposited  in  banks  is 
not  a  suit  relating  to  the  revenue,  such  as  will  authorize  a  direct 
appeal  to  the  Supreme  Court. 

2.  Same — when  constitutional  question  is  not  involved.  Where 
the  only  question  on  the  merits  in  a  suit  by  a  county  against  the 
county  treasurer  is  whether  interest  received  by  the  treasurer  on 
public  money  deposited  in  banks  is  included  in  the  term  "fees  or 
allowances/'  used  in  section  10  of  article  10  of  the  constitution, 
or  in  the  term  "fees,  perquisites  and  emoluments,"  used  in  sec- 
tion 52  of  the  Fees  and  Salaries  act,  no  direct  appeal  to  the  Su- 
preme Court  is  authorized. 
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Appeal  from  the  Circuit  Court  of  Lake  county;  the 
Hon.  Claire  C.  Edwards,  Judge,  presiding. 

A.  F.  Beaubien,  and  Frank  L.  Shepard,  for  appel- 
lant. 

R.  J.  Dady,  State's  Attorney,  (E.  M.  Runyard,  of 
counsel,)  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

Appellant,  Carl  P.  Westerfield,  appealed  to  this  court 
from  a  judgment  recovered  by  the  appellee,  the  county  of 
Lake,  in  the  circuit  court  of  that  county,  against  him,  and 
the  appellee  has  moved  to  have  the  cause  transferred  to  the 
Appellate  Court  for  the  Second  District. 

The  declaration  was  in  assumpsit  for  interest  received 
by  the  defendant  on  public  moneys  in  his  hands  as  county 
treasurer  during  his  term  of  office.  There  was  a  plea  of 
the  general  issue  and  a  trial  before  the  court  without  a 
jury.  It  was  agreed  that  the  defendant  during  his  term  of 
office  deposited  public  funds  in  banks  and  received  as  in- 
terest $7343.90,  that  no  part  of  said  sum  was  claimed  by 
defendant  as  any  part  of  his  annual  salary,  and  that  he 
never  had  reported  the  same  to  the  county  board  or  paid 
the  same,  or  any  part  thereof,  into  the  county  treasury. 
The  disputed  questions  were  whether  the  money  so  received 
as  interest  was  the  property  of  the  plaintiff  or  the  defend- 
ant, and  whether,  if  it  was  not  the  property  of  the  defend- 
ant, the  action  could  be  maintained  by  the  plaintiff  instead 
of  the  different  taxing  bodies  entitled  to  the  funds  which 
drew  interest.  The  court  held  propositions  of  law  submit- 
ted by  plaintiff  that  money  received  by  a  county  treasurer 
as  interest  on  public  moneys  was  a  perquisite  or  emolument 
of  his  office  which  he  must  pay  into  the  county  treasury, 
and  refused  to  hold  propositions  of  law  submitted  by  the 
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defendant  that  a  county  treasurer  need  not  account  for  in- 
terest upon  funds  in  his  hands  by  virtue  of  his  office,  but 
that  his  duty  to  pay  over  ceases  when  he  accounts  and  pays 
over  the  principal.  The  errors  assigned  are,  that  the  court 
erred  in  holding  the  propositions  of  law  submitted  by  the 
plaintiff  and  refusing  the  propositions  presented  by  the  de- 
fendant, and  in  entering  the  judgment.  The  only  issues 
in  the  circuit  court  or  this  court  are  whether  the  interest 
money  was  the  money  of  the  plaintiff  or  the  defendant, 
and  if  it  was  not  the  money  of  the  plaintiff,  whether  the 
county  could  maintain  the  suit. 

Section  lo  of  article  lo  of  the  constitution,  relating  to 
counties  other  than  Cook,  provides  that  all  fees  or  allow- 
ances received  by  county  officers  in  excess  of  their  com- 
pensation fixed  by  the  county  board  shall  be  paid  into  the 
county  treasury,  and  section  52  of  chapter  53  of  the  Re- 
vised Statutes  provides  that  all  fees,  perquisites  and  emolu- 
ments received  by  county  officers  in  counties  of  the  class 
of  Lake,  above  the  amount  of  their  compensation  fixed  by 
the  county  boards,  shall  be  paid  into  the  county  treasury. 
No  question  is  raised  by  either  party  as  to  the  validity  of 
the  statute  or  the  construction  of  the  constitution,  and  the 
only  question  on  the  merits  is  whether  interest  received  by 
a  county  treasurer  on  moneys  in  his  hands  is  included  in 
the  term  *'fees  or  allowances"  in  the  constitution,  or  "fees, 
perquisites  and  emoluments"  mentioned  in  the  statute. 

This  court  has  no  jurisdiction  of  the  case  on  direct 
appeal  on  the  ground  that  the  validity  of  the  statute  or 
the  construction  of  the  constitution  is  involved.  Neither 
is  there  any  question  about  the  "revenue,"  which  term,  as 
used  in  the  statute,  relates  only  to  the  collection  of  demands 
by  the  State  or  some  municipality  of  taxes  or  exactions  of 
money  for  the  public  use.  The  revenue  must  be  directly 
involved,  and  the  fact  that  money  about  which  there  is  a 
controversy  has  been  collected  as  revenue  does  not  author- 
ize a  direct  appeal.     (Reed  v.  Village  of  Chatszvorth,  201 
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111.  480;  Wilson  V.  Marion  County,  205  id.  580;  City  of 
Chicago  v.  Cook  County,  224  id.  246;  People  v.  Peoria 
City  Council,  229  id.  225.)  The  appeal  should  have  been 
taken  to  the  Appellate  Court. 

The  motion  that  the  case  be  transferred  is  allowed,  and 
it  is  transferred  to  the  Appellate  Court  for  the  Second 

^^^^"^^-  Cause  transferred. 


The  Buncombe  Metai^uc  Telephone  Company,  Ap- 
pellee, vs.  Warren  McGinnis  et  al.  Appellants. 

Opinion  filed  June  24,  1915. 

1.  Corporations — the  law  itself  is  the  charter  of  a  corpora- 
tion. Where  a  corporation  is  formed  under  the  general  law,  the 
law  itself,  and  not  the  declaration  of  incorporation  or  the  consti- 
tution and  by-laws  adopted  for  the  corporate  government,  becomes 
the  charter  of  the  corporation  and  the  measure  of  its  powers. 

2.  Same — telephone  corporation  has  power  of  eminent  domain. 
Where  a  partnership  owning  a  telephone  line  operated  for  the 
benefit  and  at  the  expense  of  the  members,  only,  incorporates  un- 
der the  general  law,  the  corporation  so  formed  assumes  all  the 
duties  of  a  corporation  and  is  entitled  to  exercise  all  its  powers, 
including  the  power  of  eminent  domain. 

3.  Eminent  domain — when  an  instruction  .authorising  nomi- 
nal damages  is  not  prejudicial.  In  a  proceeding  to  condemn  a 
right  of  way  for  a  telephone  line  along  a  public  highway  the  fee 
of  which  is  in  a  private  owner,  an  instruction  telling  the  jury  that 
if  they  find,  from  the  evidence,  that  the  owner  is  damaged  but 
from  the  evidence  are  unable  to  ascertain  the  amount  of  damages, 
then  they  should  find  as  such  damages  a  nominal  sum,  is  not  mis- 
leading, even  though  a  witness  for  the  petitioner  has  testified  that 
the  damage  would  amount  to  one  dollar. 

Appeai.  from  the  County  Court  of  McDonough  county ; 
the  Hon.  Charles  I.  Imes,  Judge,  presiding. 

Flack  &  Lawyer,  for  appellants. 

M1LI.ER  &  Walker,  for  appellee. 


Jbm,  M5.]  Buncombe  Tel.  Co.  v.  McGinnis.  505 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

The  Buncombe  Metallic  Telephone  Company,  the  ap- 
pellee, instituted  condemnation  proceedings  in  the  county 
court  of  McDonough  county  to  condemn  a  right  of  way 
for  its  poles  and  telephone  lines  over  the  lands  of  Warren 
McGinnis,  one  of  the  appellants.  The  right  of  way  sought 
to  be  condemned  was  along  a  highway  the  fee  of  which 
was  owned  by  McGinnis  subject  to  the  easement  of  the 
public.  Mattie  McGinnis,  the  wife  of  Warren  McGinnis, 
was  joined  as  one  of  the  defendants  in  the  petition  and  is 
an  appellant  here. 

But  two  questions  are  presented  on  this  appeal,  ( i )  the 
right  of  appellee  to  condemn,  and  (2)  the  proper  measure 
of  damages.  Under  the  first  point  appellants  contend  that 
this  property  is  not  sought  to  be  taken  for  a  public  use 
but  that  the  use  for  which  it  is  intended  is  private. 

Appellee  was  incorporated  under  the  laws  of  this  State 
September  10,  19 14.  Prior  to  that  time  the  incorporators 
owned  a  telephone  line  extending  east  from  the  village  of 
Plymouth  a  distance  of  ten  miles,  which  was  what  is  com- 
monly known  as  a  country  party-line.  Each  of  the  par- 
ties owning  telephones  on  this  line  contributed  a  sufficient 
amount  to  defray  the  expenses  of  maintaining  the  line  and 
conducting  its  necessary  business.  The  line  was  not  oper- 
ated for  profit.  It  had  connections  with  a  switch-board  at 
a  central  station  in  Plymouth,  and  through  this  switch- 
board was  connected  with  the  various  other  country  lines 
leading  from  that  village,  with  the  local  telephone  system 
in  the  village  and  with  long-distance  lines.  The  owners  of 
this  line  determined  to  incorporate  with  a  capital  stock  of 
$800,  divided  into  twenty  shares  of  $40  each.  The  capital 
stock  was  subscribed  by  eighteen  of  the  owners  of  the  line 
and  the  property  of  the  co-partnership  was  turned  in  in 
lieu  of  cash  payment  for  the  stock.  The  object  for  which 
the  company  was  formed,  as  stated  in  the  statement  for 
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incorporation,  was  for  "telephone  purposes,  to  legally  es- 
tablish our  right  on  public  and  private  property  with  .poles, 
wire  and  necessary  equipment."  After  the  incorporation 
the  business  of  the  company  was  conducted  as  it  had  been 
theretofore  conducted  by  the  co-partnership.  The  same 
rules,  regulations  and  by-laws  were  kept  in  force.  It  is 
contended  that  all  these  facts  disclose  that  the  incorpora- 
tors did  not  propose  to  change  the  conduct  of  their  busi- 
ness in  any  manner,  and  that  the  line  was  to  be  used,  as  in 
the  past,  exclusively  by  those  who  had  owned  an  interest  in 
the  co-partnership,  and  that  the  sole  purpose  of  the  incor- 
poration was  to  be  enabled  to  condemn  a  right  of  way  over 
the  land  of  appellants.  Prior  to  the  incorporation  War- 
ren McGinnis  had  been  served  as  one  of  the  owners  on 
this  line,  but  for  some  reason  he  was  disconnected  from 
the  line  and  this  service  was  discontinued.  He  thereupon 
ordered  the  co-partnership  to  remove  its  poles  from  his 
land,  hence  the  necessity  for  condemnation  proceedings. 

No  deduction  can  be  drawn  from  the  facts  enumerated 
that  this  company  was  incorporated  for  any  other  purpose 
than  that  contemplated  by  the  statute.  Having  incorpo- 
rated under  the  laws  of  this  State  the  company  at  once  be- 
came amenable  to  all  the  laws  governing  such  corporations. 
Where  a  corporation  is  formed  under  the  general  law,  the 
law  itself,  and  not  the  declaration  of  incorporation  or  the 
constitution  and  by-laws  adopted  for  the  corporate  gov- 
ernment, becomes  the  charter  and  enumerates  the  powers 
which  are  to  be  exercised.  {Fritze  v.  Equitable  Building 
and  Loan  Society,  i86  111.  183.)  By  thus  incorporating, 
this  company  not  only  assumed  all  the  duties  incumbent 
upon  such  a  corporation  but  also  became  entitled  to  exer- 
cise all  the  powers  of  such  a  corporation,  which  included 
the  power  to  condemn  land  for  right  of  way. 

The  only  witnesses  heard  on  the  question  of  the  value 
of  the  property  taken  were  those  produced  by  petitioner. 
Warren  McGinnis  was  called  as  one  of  petitioner's  wit- 
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nesses  and  testified  that  his  land  was  worth  $200  per  acre. 
Other  witnesses  placed  the  value  of  the  land  at  from  $150 
to  $155  per  acre.  These  valuations  were  all  placed. upon 
the  land  without  regard  to  the  public  easement.  It  was 
also  shown  that  appellee  intended  to  set  six  poles  in  the 
highway  over  appellants'  land  and  that  these  poles  would 
carry  a  four-foot  cross-arm  to  support  the  wires  of  appel- 
lee. One  witness  testified  that  the  actual  damage  to  the 
land  taken  would  be  the  sum  of  one  dollar.  Others  de- 
clined to  give  any  opinion  as  to  the  damages  for  the  land 
taken,  and  still  others  testified  there  would  be  no  damage 
whatever.  The  court  instructed  the  jury  that  if  it  found 
from  the  evidence  that  the  owner  of  the  land  would  be 
damaged,  but  if  from  the  evidence  it  was  unable  to  ascer- 
tain the  amount  of  such  damages,  then  it  should  find  for 
such  damages  a  nominal  sum,  and  it  is  insisted  that  the 
giving  of  this  instruction  was  error.  In  Peoria  and  Pekin 
Union  Railway  Co.  v.  Peoria  and  Farmington  Railway  Co. 
105  111.  no,  a  similar  instruction  was  approved,  and  it  was 
there  said  that  if  damages  are  shown  but  the  amount  is 
not  approximately  proved,  no  more  than  nominal  damages 
can  be  allowed.  In  this  case  damages  were  approximately 
proved  by  the  witness  who  testified  that  the  damages 
amounted  to  the  sum  of  one  dollar.  Having  thus  proved 
the  damages  it  was  technically  erroneous  to  give  this  in- 
struction, but  as  the  amount  proved  amounted  to  no  more 
than  nominal  damages  it  was  not  possible  for  the  giving 
of  this  instruction  to  result  in  injury  to  appellants.  Under 
the  holding  in  St.  Louis  and  Cairo  Railroad  Co.  v.  Postal 
Telegraph  Co.  173  111.  508,  the  proper  practice  was  pur- 
sued in  proving  the  damages  sustained  by  appellants. 
The  judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 
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The  People,  for  use  of  County  of  LaSalle,  Appellant,  vs. 
John  L.  Witzeman  et  al.  Appellees. 

Opinion  filed  June  24,  1915, 

« 

1.  Fees  and  salaries — fees  received  by  clerks  of  circuit  courts 
in  naturalisation  cases  are  received  in  their  official  capacity.  The 
fees  received  by  clerks  of  the  circuit  courts  in  Illinois  in  naturali- 
zation cases,  as  provided  by  the  Federal  statute  of  1906,  must,  un- 
der the  construction  given  by  the  United  States  Supreme  Court 
to  such  statute  in  Mulcrevy  v.  City  and  County  of  San  Francisco, 
231  U.  S.  669,  be  held  to  be  received  by  such  clerks  in  their  offi- 
cial capacity  as  clerks  and  not  in  their  personal  capacity. 

2.  Same — fees  retained  by  clerks  of  circuit  courts  in  naturali- 
sation cases  belong  to  county.  The  fees  in  naturalization  cases 
which,  under  the  Federal  act  of  1906,  are  to  be  retained  by  the 
clerks  of  the  circuit  courts  after  they  have  remitted  one-half  of 
the  amount  collected  to  the  United  Slates  officers,  are  fees  of  the 
office  and  are  subject  to  the  constitution  and  laws  of  the  States 
where  the  courts  are  located,  and  in  Illinois  they  must  be  ac- 
counted for  and  paid  over  to  the  county  as  other  fees  of  the  office. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  LaSalle  county;  the  Hon.  S.  C.  Stough,  Judge,  pre- 
siding. 

W.  E.  Redmon,  and  W.  I.  Hibbs,  for  appellant. 

Duncan  &  O'Conor,  for  appellees. 

Mr.  Justice  Watson  delivered  the  opinion  of  the  court: 

Suit  was  instituted  in  behalf  of  the  county  of  LaSalle, 
in  the  circuit  court  of  that  county,  to  recover  on  the  bond 
given  by  John  L.  Witzeman  as  clerk  of  the  circuit  court 
of  said  county.  Two  suits  involving  the  same  character  of 
causes  of  action  and  disposed  of  in  the  same  way  are  here 
involved,  and  by  agreement  they  are  taken  as  one  cause 
and  the  decision  of  one  case  is  to  be  the  decision  and  is 
to  control  in  both. 
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The  original  declaration  contained  three  separate  and 
distinct  alleged  breaches  of  the  conditions  of  the  bond.  The 
first  and  third  of  the  breaches  alleged  were  dismissed  and 
a  general  demurrer  was  sustained  as  to  the  second  breach 
thereof  and  a  judgment  entered  that  the  plaintiff  take  noth- 
ing by  its  suit,  the  costs  of  the  proceeding  being  ordered 
taxed  to  the  plaintiff.  Upon  appeal  to  the  Appellate  Court 
for  the  Second  District  the  judgment  of  the  circuit  court 
was  affirmed,  and  a  certificate  of  importance  having  issued 
out  of  said  Appellate  Court,  a  further  appeal  brings  the 
record  before  us  for  review. 

The  second  breach  of  the  bond  as  set  forth  in  the  dec- 
laration before  us  is,  in  substance,  that  the  appellee  John 
L.  Witzeman,  as  clerk  of  the  circuit  court  of  his  county, 
received  fees  for  the  issuance  of  first  papers  or  declara- 
tions in  naturalization  cases  and  for  the  issuing  of  final 
certificates  in  such  cases,  and  that  his  duty  as  such  clerk 
required  him  to  report  such  fees  so  collected  by  him  in 
such  naturalization  cases,  in  his  semi-annual  reports  to  the 
board  of  supervisors  of  said  county'  and  to  accoimt  for 
and  pay  over  said  fees  to  the  county  treasurer;  that  he 
neglected  said  duty  and  failed  and  refused  to  report  said 
fees  so  collected  in  his  semi-annual  reports  and  converted 
said  fees  to  his  own  use,  and  that  the  fees  so  collected  and 
retained  by  him  and  for  which  he  failed  and  refused  to  ac- 
count, amounted,  in  the  aggregate,  to  the  sum  of  $2000. 
The  action  of  the  court  in  sustaining  the  general  demurrer 
to  this  count  of  the  declaration  is  assigned  for  error. 

The  fees  involved  in  this  proceeding  are  those  fixed  by 
the  Federal  statute  (Act  June  29,  1906,  U.  S.  Comp.  St. 
Supp.  1909,  p.  478,)  relating  to  naturalization,  wherein 
exclusive  jurisdiction  is  given  to  certain  specified  courts 
therein  named,  and  including  United  States  circuit  and  dis- 
trict courts  in  States  and  Territories,  and  also  "all  courts 
of  record  in  any  State  or  Territory  now  existing,  or  which 
may  hereafter  be  created,  having  a  seal,  a  clerk,  and  juris- 
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diction  in  actions  at  law  or  equity,  or  law  and  equity,  in 
which  the  amount  in  controversy  is  unlimited."  Section  13 
of  said  statute  fixes  the  fees  to  be  charged  by  the  respective 
clerks  of  courts  of  record  for  each  item  of  service  to  be 
rendered,  and  provides  as  follows :  "The  clerk  of  any  court 
collecting  such  fees  is  hereby  authorized  to  retain  one-half 
of  the  fees  collected  by  him  in  such  naturalization  proceed- 
ings. The  remaining  one-half  of  the  naturalization  fees 
in  each  case  collected  by  such  clerks,  respectively,  shall  be 
accounted  for  in  their  quarterly  accounts  which  they  are 
hereby  required  to  render  the  Bureau  of  Immigration  and 
Naturalization,  and  paid  over  to  such  bureau  within  thirty 
days  from  the  close  of  each  quarter  in  each  and  every  fiscal 
year,  and  the  money  so  received  shall  be  paid  over  to  the 
disbursing  clerk  of  the  Department  of  Commerce  and  La- 
bor, who  shall  thereupon  deposit  them  in  the  treasury  of 
the  United  States,"  etc. 

It  is  urged  by  appellees  that-  it  was  clearly  not  the  pur- 
pose of  this  statute  to  require  the  clerks  of  courts  of  rec- 
ord in  this  State  to  account  for  the  fees  collected  by  them, 
and  that  if  a  clerk  can  be  held  responsible  to  the  county 
for  one-half  of  the  fees  received  by  him  in  naturalization 
cases,  then  he  is  legally  responsible  for  the  total  amount 
of  money  received  by  him  in  such  proceedings,  and  that 
it  is  therefore  clear  that  it  was  not  intended  that  the  clerk 
receive  such  moneys,  denominated  "fees,"  in  any  strictly 
official  capacity. 

Section  9  of  article  10  of  the  constitution  of  our  State 
provides :  "The  clerks  of  all  the  courts  of  record  *  ♦  ♦ 
shall  receive,  as  their  only  compensation  for  their  services, 
salaries  to  be  fixed  by  law,  which  shall  in  no  case  be  as 
much  as  the  lawful  compensation  of  a  judge  of  the  cir- 
cuit court  of  said  county,  and  shall  be  paid,  respectively, 
only  out  of  the  fees  of  the  office  actually  collected.  All 
fees,  perquisites  and  emoluments  (above  the  amount  of 
said  salaries)  shall  be  paid  into  the  county  treasury."    Sec- 
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tion  lo  of  said  article  lo,  after  making  it  the  duty  of 
the  county  board  to  fix  said  salary  and  limiting  the  same, 
provides  "that  the  compensation  of  no  officer  shall  be  in- 
creased or  diminished  during  his  term  of  office.  All  fees 
or  allowances  by  them  received,  in  excess  of  their  said 
compensation,  shall  be  paid  into  the  county  treasury."  Sec- 
tion 13  of  said  article  10  requires  every  person  elected  to 
an  office  who  shall  be  paid,  in  whole  or  in  part,  by  fees, 
to  make  a  semi-annual  report,  under  oath,  of  his  fees  and 
emoluments. 

Following  the  directions  of  the  constitution,  the  legis- 
lature enacted  laws  requiring  every  county  officer  who  shall 
be  paid,  in  whole  or  in  part,  by  fees,  to  keep  a  full,  true  and 
minute  account  of  all  fees  and  emoluments  of  his  office, 
and  on  the  first  day  of  June  and  December  of  each  year  to 
make  a  return  in  writing,  under  oath,  to  the  chairman  of 
the  county  board,  of  all  fees  and  emoluments  of  his  office, 
"of  every  name  and  character,"  and  it  is  made  the  duty  of 
the  county  board  to  examine  such  report  and  ascertain  the 
balance  of  such  fees,  if  any,  and  order  such  officer  to  pay 
over  such  balance,  if  any,  to  the  county  treasurer.  (Kurd's 
Stat.  1913,  chap.  53,  sec.  51.) 

It  will  be  noted,  in  reading  section  13  of  the  United 
States  statute  above  quoted,  relating  to  fees  in  naturaliza- 
tion cases,  that  the  fees  to  be  paid  in  such  cases  are  not 
to  be  paid  to  the  person  who  chances,  at  the  time  of  such 
payment,  to  be  holding  the  office  of  clerk  of  the  court,  but 
the  fees  are  payable  to  the  clerks  of  the  courts.  It  is 
wholly  by  virtue  of  the  office  that  the  fees  may  be  collected 
by  him.  This  point,  if  not  entirely  clear  as  a  matter  of 
reason,  has  been  made  clear  by  a  decision  of  the  United 
States  Supreme  Court  in  the  case  of  Mulcrevy  v.  City  and 
County  of  San  Francisco,  231  U.  S.  669,  involving  fees 
collected  and  retained  in  naturalization  cases  by  the  clerk 
of  the  superior  court  of  the  city  and  county  of  San  Fran- 
cisco under  the  same  statute  as  the  one  here  in  question. 
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In  the  decision  of  that  case  the  Supreme  Court  of  the 
United  States  said:  "The  fees  received  by  him  in  natu- 
ralization proceedings  because  he  was  clerk  of  the  superior 
court  were  in  compensation  for  official  acts, — ^not  personal 
acts.  But  it  is  contended  by  plaintiffs  in  error  that  the 
fees  having  been  received  officially  is  not  of  importance; 
that  nevertheless  he  acted  as  the  representative  of  the 
United  States  in  execution  of  the  policies  of  the  United 
States,  and,  being  by  the  act  of  Congress  invested  with 
these  powers,  he  is  entitled  for  himself  to  the  compensa- 
tion prescribed  by  the  act  for  their  execution,  without  any 
liability  to  account  for  them  to  the  city.  The  last  proposi- 
tion, however,  does  not  follow,  from  the  others,  and  the 
others  are  but  confusing.  If  it  be  granted  that  he  was 
made  an  agent  of  the  national  government,  his  relations  to 
the  city  were  not  thereby  changed.  He  was  still  its  officer, 
receiving  fees  because  he  was,  not  earning  them  otherwise 
or  receiving  them  otherwise,  but  under  compact  with  the 
city  to  pay  them  into  the  city  treasury  within  twenty-four 
hours  after  their  receipt.  Under  the  contention  of  plain- 
tiffs in  error  a  rather  curious  situation  is  presented.  Mul- 
crevy  was  elected  to  an  office  constituted  by  the  mimicipal- 
ity  under  the  authority  of  the  State.  He  was  given  a  fixed 
salary  of  $4000,  with  the  express  limitation  that  it  should 
be  his  complete  compensation.  He  agreed  that  all  other 
moneys  received  by  him  officially  should  be  paid  into  the 
treasury  of  the  city.  He  was  given  office  accommodations, 
clerks  to  assist  him,  and  yet  contends  that,  notwithstanding 
such  equipment  and  assistance,  notwithstanding  his  com- 
pact, he  may  retain  part  of  the  revenues  of  his  office  as 
fees  for  his  own  personal  use.  We  cannot  yield  to  the 
contention.  Nor  do  we  think  the  act  of  Congress  compels 
it.  The  act  does  not  purport  to  deal  with  the  relations  of 
a  State  officer  with  the  State.  To  so  construe  it  might 
raise  serious  questions  of  power,  and  such  questions  are  al- 
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ways  to  be  avoided.  We  do  not  have  to  go  to  such  lengths. 
The  act  is  entirely  satisfied  without  putting  the  officers  of 
a  State  in  antagonism  to  the  laws  of  the  State, — ^the  laws 
of  which  give  them  their  official  status.  It  is  easily  con- 
strued and  its  purpose  entirely  accomplished  by  requiring 
an  accounting  of  one-half  of  the  fees  to  the  United  States, 
leaving  the  other  half  to  whatever  disposition  may  be  pro- 
vided by  the  State  lav/." 

The  charter  of  the  city  and  county  of  San  Francisco 
fixed  the  salary  of  the  clerk  of  said  superior  court  at  a 
certain  sum,  and  provided :  "The  salaries  provided  by  this 
charter  shall  be  in  full  compensation  of  all  services  ren- 
dered, and  every  officer  shall  pay  all  moneys  coming  into 
his  hands  as  such  officer,  no  matter  from  what  sources  de- 
rived or  received,  into  the  treasury  of  the  city  and  county." 
It  will  be  observed  that  the  language  of  the  charter  under 
which  the  clerk  in  the  Mulcrevy  case  attempted  to  with- 
hold the  fees  there  received  by  him  is  not  materially  differ- 
ent from  the  constitution  and  statute  of  this  State  relative 
to  the  fees  of  clerks  in  this  State,  except  that  the  language 
of  our  own  laws  is  even  stronger  and  more  positive  than 
that  of  the  charter  referred  to. 

The  decision  of  the  court  in  the  Mulcrevy  case  clearly 
determines  two  points,  viz.:  (i)  That  the  fees  received 
by  the  various  clerks  of  the  State  courts  in  naturalization 
cases  are  compensation  for  official  acts, — not  personal  ones ; 
and  (2)  that  such  clerks  are  required  to  account  to  the 
United  States  officers  for  one-half  of  such  fees,  and  that 
the  other  half  of  such  fees  retained  by  them  are  held  by 
such  clerks  subject  to  the  laws  of  the  respective  States  in 
which  they  may  happen  to  be  serving.  We  must  therefore, 
under  the  authority  of  the  decisions  of  this  court,  hold  that 
upon  the  question  whether  the  services  rendered  by  appel- 
lee Witzeman  in  said  naturalization  cases,  and  the  fees  paid 
to  him  therein,  were  rendered  and  received  by  him  in  his 

268  -  83 


514  The  People  v.  Witzeman.  [2J8  HL 

official  or  personal  capacity,  the  decision  of  the  Supreme 
Court  of  the  United  States  is  binding  upon  us,  not  only 
in  the  case  in  which  the  decision  is  rendered,  but  in  any 
subsequent  case  based  upon  substantially  the  same  state  of 
facts.  Mclnhill  v.  Odell,  62  111.  169;  Black  v.  Lusky  69 
id.  70;  Rotltschild  &  Co.  v.  Sieger  Piano  Co.  256  id.  196, 

As  the  facts  in  the  case  at  bar  are  in  substance  the 
same  as  those  in  tKe  Mulcrevy  case,  supra,  we  hold  that 
the  fees  retained  by  appellee  Witzeman,  as  set  forth  in 
the  declaration,  were  received  by  him  in  his  official  capac- 
ity. Therefore  the  question  remaining  to  be  determined 
is  whether  or  not  Witzeman,  under  the  laws  of  our  own 
State,  should  be  held  to  account  for  and  pay  over  the  fees 
received  by  him  as  clerk  of  the  circuit  court  in  naturaliza- 
tion cases. 

The  laws  of  our  State  as  above  quoted  and  set  forth 
require  the  clerks  of  courts  shall  receive  as  their  only  com- 
pensation for  such  official  services,  salaries  to  be  fixed  by 
law,  and  that  all  fees,  perquisites  and  emoluments,  of 
whatever  name  or  character,  above  such  salary,  shall  be 
paid  into  the  county  treasury.  If  the  fees  here  in  question 
were  paid  to  appellee  Witzeman  in  his  official  capacity  and 
the  laws  of  the  State  required  him  to  account  for  the  fees, 
emoluments  and  perquisites,  of  whatever  name  or  charac- 
ter, received  by  him  above  his  salary,  and  the  declaration 
here  involved  alleges  such  fees  so  retained  by  him  were 
in  excess*  of  such  salary,  we  cannot  see  why  the  same  rule 
that  has  been  applied  by  this  court  in  People  v.  Foster,  133 
111.  496,  County  of  LaSalle  v.  Milligan,  143  id.  321,  Carroll 
County  V.  Durliam,  219  id.  64,  and  Jones  v.  O'Connell,  266 
id.  443,  should  not  be  held  applicable  to  and  controlling  in 
the  case  at  bar,  and  we  hold  that  the  fees  so  held  and  re- 
tained by  Witzeman  were  fees  of  his  office  and  subject  to 
the  control  and  direction  of  the  laws  of  this  State  and 
should  be  accounted  for  and  paid  over. 


Joae,  M5J  Nolan  r.  Barnes.  515 

The  judgment  of  the  Appellate  Court  for  the  Second 
District  and  that  of  the  circuit  court  of  LaSalle  county  are 
each  reversed,  and  the  cause  is  remanded  to  the  circuit 
court  of  LaSalle  county  for  further  proceedings  in  con- 
formity  with  this  opinion.       ^^,„,^  ^„rf  remanded. 


Thomas  F.  Nolan  et  al.  Appellees,  vs.  Ruth  E.  Barnes, 

Appellant. 

Opinion  filed  June  24,  1915, 

1.  Evidence — ivhen  order  of  probate  court  establishing  heir- 
ship is  not  competent  evidence  in  circuit  court.  Where  a  suit  to 
set  aside  a  deed  is  begun  in  the  lifetime  of  the  grantor  by  her 
conservator,  who  charges  fraud  and  undue  influence,  an  order  ob- 
tained in  the  probate  court  after  the  grantor's  death  finding  cer- 
tain persons  to  be  her  heirs,  which  order  was  obtained  without 
notice  to  the  defendant  in  the  chancery  suit,  is  not  competent  evi- 
dence against  such  defendant  when  offered  in  the  chancery  suit. 

2.  Same — an  order  of  the  probate  court  is  binding  upon  those 
who  offer  it  in  evidence.  An  order  of  the  probate  court  finding 
and  establishing  heirship  is  binding  upon  the  parties  who  intro- 
duce it  in  evidence  in  a  chancery  proceeding,  whether  the  probate 
court  had  jurisdiction  to  enter  the  order  or  not. 

3.  Jurisdiction — court  first  obtaining  jurisdiction  will  retain 
it.  The  court  first  lawfully  obtaining  jurisdiction  will  retain  it  un- 
til the  end  of  the  controversy,  and  no  other  court,  even  of  concur- 
rent jurisdiction,  has  power  to  make  findings  or  orders  which  will 
have  any  bearing  upon  the  issues  in  the  court  originally  entertain- 
ing the  cause. 

4.  Parties — when  heirs  seek  to  set  aside  deed  of  ancestor  all 
should  be  made  parties.  In  a  proceeding  in  equity  by  the  heirs  to 
set  aside  the  deed  of  an  ancestor  all  known  and  unknown  heirs 
should  be  parties  to  the  bill,  and  particularly  all  persons  who  are 
named  as  heirs  in  an  order  of  the  probate  court  which  the  com- 
plainants themselves  offered  in  evidence. 

5.  Same — duty  of  court  to  have  necessary  parties  brought  in. 
It  is  the  duty  of  the  court  to  have  the  necessary  parties  brought 
in  before  entering  the  decree  when  the  evidence  discloses  their 
existence  and  their  supposed  relationship  to  the  decedent,  and  it 
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is  immaterial  whether  the  defendant  in  a  bill  saves  this  point  by 
proper  pleadings. 

6.  Same — in  equity  all  claiming  rights  in  the  subject  matter 
should  be  made  parties.  In  equity  all  persons  having  or  claiming 
equitable  or  legal  rights  in  the  subject  matter  should  be  made  par- 
ties; and  this  rule  is  inflexible,  yielding  only  when  the  parties 
are  very  numerous  and  so  scattered  that  their  names  and  places 
of  residence  cannot  be  ascertained  without  great  and  extraordi- 
nary difficulty. 

7.  Same — when  objection  for  want  of  proper  parties  may  be 
taken.  An  objection  that  persons  having  or  claiming  equitable  or 
legal  rights  in  the  subject  matter  of  a  chancery  suit  are  not  made 
parties  may  be  taken  at  the  trial  or  on  appeal,  for  it  is  the  duty 
of  the  court  to  refuse  to  proceed  further  with  the  suit  when  the 
want  of  such  parties  is  brought  to  its  attention. 

AppeaIv  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Oscar  E.  Heard,  Judge,  presiding. 

S.  P.  DouTHART,  and  Fred  C.  Smith,  (Louis  H.  Gei- 
MAN,  of  counsel,)  for  appellant. 

Francis  J.  Sullivan,  and  Henry  P.  Heizer,  (David 
T.  Smiley,  of  counsel,)  for  appellees. 

Mr.  Justice  Watson  delivered  the  opinion  of  the  court : 

Annie  M.  Nolain,  spinster,  executed  a  deed  bearing 
date  December  13,  1907,  by  which  she  conveyed  to  Ruth 
E.  Barnes,  appellant,  certain  lots  in  the  city  of  Chicago, 
which,  with  the  buildings  thereon,  were  of  the  value  of 
$15,000,  approximately.  The  consideration  for  the  deed 
was  five  dollars  and  the  execution  by  the  grantor  and 
grantee  of  a  written  contract,  by  the  terms  of  which  ap- 
pellant obligated  herself  to  care  for,  board,  sustain,  sup- 
port and  in  sickness  nurse  said  Annie  M.  Nolain  during 
her  life,  and  give  her  the  use  and  occupancy  of  a  certain 
flat  in  one  of  the  buildings,  or  any  other  place  where  the 
two  should,  by  agreement,  reside  together.  At  the  time 
the  deed  and  contract  were  executed  said  Annie  M.  Nolain 
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was  about  sixty-three  years  of  age,  was,  and  for  many 
years  had  been,  addicted  to  the  use  of  intoxicating  liquor, 
and  was  ill  with  a  bladder  and  bowel  disease,  which  ren- 
dered her  partially  unable  to  control  her  excretions.  For 
about  thirty-five  or  forty  years  she  had.  lived  with  Mr. 
and  Mrs.  Conkright,  junk  dealers,  assisting  them  both  in 
their  business  and  in  their  home  affairs,  during  which  time 
she  had  not  met  any  of  her  relatives,  and,  according  to 
her  statements  made  during  that  time,  she  had  none.  Her 
mother  is  known  to  have  died  when  Annie  was  about 
twenty  years  old.  The  property  conveyed  by  the  deed  to 
appellant  was  acquired  or  accumulated  by  the  Conkrights 
and  was  given  by  them  to  Annie  M.  Nolain  at  the  death 
of  Mrs.  Conkright,  who  survived  her  husband  but  who 
died  before  the  events  leading  up  to  this  litigation.  The 
gift  is  said  to  have  been  made  in  consideration  of  the  long 
service  and  residence  of  said  Annie  M.  Nolain  with  the' 
Conkrights,  who  were  childless. 

Some  time  in  1907  said  Annie  M.  Nolain  employed 
Moses  D.  Brown,  an  attorney  at  law,  to  defend  for  her  a 
suit  for  commissions  for  a  proposed  sale  of  some  of  her 
property,  at  which  time  she  was  living  alone  in  an  upper 
story  flat  in  one  of  her  buildings  and  living  in  a  state  of 
indescribable  filth  and  squalor,  due  mainly  to  her  illness 
and  to  her  habits  of  inebriety.  Brown  induced  appellant, 
who  was  employed  by  him  occasionally  as  a  law  clerk  or 
office  assistant,  to  go  with  him  to  call  upon  Miss  Nolain. 
This  was  on  November  28,  1907.  She  took  charge  of 
Miss  Nolain,  relieved  the  conditions  mentioned  and  took 
her  to  her  own  room  in  a  different  part  of  the  city,  return- 
ing her  to  the  flat  a  few  days  later.  Competent  medical 
treatment  was  supplied,  and  appellant  and  Miss  Nolain  re- 
mained together,  before  and  after  the  deed  and  contract 
were  executed,  until  Christmas  day,  1907,  when,  on  com- 
plaint of  one  Robertson,  several  policemen  from  the  Engle- 
wood  station,  where  Cornelius  Nolan,  one  of  the  appellees. 
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was  employed  as  a  policemen,  came  to  the  flat  and  took 
Miss  Nolain  by  force  away  from  there,  conveying  her  to 
a  hospital,  where  she  remained  for  about  three  years.  The 
police  were  accompanied  by  a  physician,  and  while  Miss 
Nolain  was  in  the  hospital  appellant  was  not  allowed  to 
converse  with  her  except  when  said  physician  was  present. 
After  leaving  the  hospital  Miss  Nolain,  Thomas  F.  Nolan 
and  his  family,  and  Sarah  Steffens,  also  an  appellee,  lived 
together,  and  appellant  and  Miss  Nolain  were  not  permit- 
ted to  be  together. 

In  April,  1908,  Thomas  P.  Nolan  was  upon  his  own 
petition  appointed  by  the  probate  court  of  Cook  county 
conservator  of  Annie  M.  Nolain,  and  thereafter  filed  a  bill 
in  equity,  as  her  next  friend  and  conservator,  against  the 
appellant,  Ruth  E.  Barnes,  seeking  to  have  the  deed  and 
contract  aforementioned  vacated  and  annulled  as  having 
been  obtained  by  fraud  and  undue  influence,  the  bill  also 
alleging  mental  incapacity  in  the  grantor.  The  bill  was 
demurred  to,  amended  and  answered  but  was  not  brought 
to  trial,  and  on  February  3,  19 14,  Miss  Nolain  died,  intes- 
tate. In  the  meantime  the  Chicago  Title  and  Trust  Com- 
pany had  been  substituted  in  the  probate  court  as  conser\'a- 
tor  upon  resignation  by  Thomas  F.  Nolan  of  that  position. 
It  also  had  been  substituted  as  complainant  in  the  chan- 
cery suit  and  had  filed  its  amended  and  supplemental  bill, 
and  the  same  had  been  answered  by  appellant,  all  during 
the  year  191 1.  A  receiver  was  at  some  time  during  the 
six  years  the  suit  was  pending,  appointed  by  the  circuit 
court  and  has  been  in  charge  of  the  property. 

About  ten  months  after  the  death  of  Annie  M.  Nolain 
the  appellant  suggested  in  the  circuit  court  her  death  and 
moved  the  court  to  dismiss  the  equity  suit  for  want  of  a 
party  complainant.  The  court,  however,  on  its  own  initi- 
ative apparently,  ordered  the  cause  to  proceed  in  the  name 
of  Thomas  F.  Nolan,  Margaret  Desmond,  Sarah  Steffens 
and  Cornelius  Nolan,  "heirs-at-law  of  Annie  M.  Nolain, 
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in  behalf  of  themselves  and  the  other  heirs  of  Annie  M. 
Nolain."  On  November  23,  1914,  the  four  persons  named 
filed  their  amended  and  supplemental  bill,  which  was  an- 
swered, and  on  December  23,  1914,  they  filed  an  amend- 
ment to  that  bill,  charging  the  deed  and  contract  were 
obtained  as  the  result  of  a  conspiracy  between  Moses  D. 
Brown  and  appellant,  designed  to  perpetrate  a  fraud  up- 
on Annie  M.  Nolain.  Answer  was  filed  to  the  amend- 
ment, and  on  December  31,  1914,  the  cause  was  tried  and 
a  decree  entered  setting  aside  the  deed  and  contract  as  to 
appellees  and  all  other  heirs-at-law  of  Annie  M.  Nolain, 
deceased,  and  directing  a  conveyance  of  the  title  held  by 
appellant  to  the  heirs-at-law  of  the  decedent,  without  nam- 
ing them  in  the  decree. 

Upon  this  appeal  the  seventeen  assignments  of  error 
question  the  sufficiency  of  the  evidence  to  sustain  the  de- 
cree and  the  propriety  of  admitting  certain  evidence  of- 
fered in  behalf  of  appellees,  and  also  the  finding  that  the 
appellees  were  heirs-at-law  of  Annie  M.  Nolain.  It  is  also 
contended  by  appellant  that  the  court  erred  in  entering  the 
decree  when  the  evidence  introduced  by  appellees  showed 
there  were  heirs-at-law  of  decedent,  both  known  and  un- 
known, who  were  not  parties  to  the  suit.  In  the  view  we 
take  of  the  case,  the  last  mentioned  contention  will  dispose 
of  the  matter  on  the  present  appeal. 

Appellant  offered  no  evidence  upon  the  subject  of  heir- 
ship other  than  statements  of  Annie  M.  Nolain  that  her 
name  was  not  Nolan  and  that  she  had  no  relatives  living. 
Appellees  offered  in  evidence  a  certified  copy  of  a  record 
made  in  the  probate  court  of  Cook  county  at  the  instance 
of  Thomas  F.  Nolan,  under  the  provisions  of  paragraph 
139  of  chapter  3.  (Kurd's  Stat.  1913,  p.  34.)  This  rec- 
ord of  the  probate  court  showed  the  heirs-at-law  of  An- 
nie M.  Nolain  are  her  paternal  cousins,  ten  in  number, 
"and  also  other  heirs-at-law  whose  names  and  places  of 
residence  are  luiknown.*'    The  known  heirs,  as  set  forth  in 
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said  finding  and  order  of  the  probate  court,  are  as  follows: 
Thomas  F.  Nolan,  Thomas  Nolan,  Ellen  Madden,  Mar- 
garet Desmond,  Cornelius  Nolan,  Annie  Steffens,  Sarah 
StefFens,  Timothy  Nolan,  Annie  McCauley  and  Margaret 
Condon.  By  the  provisions  of  paragraph  140  of  the  act 
referred  to,  the  order  of  the  probate  court  finding  and  es- 
tablishing heirship,  if  regularly  and  lawfully  made,  is  made 
prima  facie  proof  of  such  heirship,  other  lawful  methods 
of  proving  heirship  being,  however,  saved  to  parties  in 
interest. 

Upon  the  hearing  in  the  circuit  court  it  was  contended 
by  appellant,  and  in  her  briefs  she  here  contends,  that  be- 
cause the  circuit  court  first  had  jurisdiction  of  the  subject 
matter,  the  said  proceeding  in  the  probate  court,  which  was 
without  notice  to  her,  was  and  is  a  nullity  so  far  as  this 
suit  is  concerned.  In  this  contention  she  is  correct,  and 
the  finding  and  order  of  the  probate  court  could  have  no 
probative  force  in  the  chancery  proceedings  instituted  be- 
fore the  death  of  Annie  M.  Nolain,  and  consequently  be- 
fore the  probate  court  could  acquire  jurisdiction  to  hear 
evidence  and  make  a  finding  as  to  heirship.  To  hold  oth- 
erwise is  to  deprive  the  appellant  of  the  right  of  cross- 
examination  of  the  witnesses  upon  whose  testimony  the 
finding  rests,  and  to  enable  one  party  to  the  chancery  suit 
to  establish  ex  parte  a  prima  facie  table  of  heirship  which 
the  opposite  party,  a  stranger  to  the  blood  of  the  intestate 
as  well  as  to  the  claimant  family,  could  neither  dispute  nor 
for  want  of  opportunity  disprove.  This  would  amount  to 
a  denial  of  justice,  and  such  a  result  could  not  have  been 
in  contemplation  of  the  legislatiire  in  adopting  paragraphs 
138,  139  and  140  as  an  amendment  to  the  administration 
statute.  It  is  elementary  that  the  court  first  lawfully  ob- 
taining jurisdiction  will  retain  it  until  the  end  of  the  con- 
troversy and  to  the  exclusion  of  all  others;  also,  that  no 
other  court,  even  of  concurrent  jurisdiction,  can  or  will 
make  findings  or  orders  which  have  any  bearing  upon  the 
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issues  in  the  court  originally  entertaining  the  cause.  (Mail 
V.  Maxwell,  107  111.  554;  Plume  &  Atwood  Manf.  Co.  v. 
Caldwell,  136  id.  163;  Newman  v.  Commercial  Nat.  Bank, 
156  id.  530.)  Appellees  are,  nevertheless,  bound  by  the 
finding  and  order  of  the  probate  court  as  to  heirship,  since 
they  offered  it  in  evidence  in  the  chancery  cause.  They 
cannot  dispute  its  recitals,  whether  the  probate  court  had 
jurisdiction  to  enter  it  or  not,  so  far  as  the  pending  cause 
is  concerned. 

Further  proof  of  heirship  offered  by  appellees  is  the 
testimony  of  Albert  G.  Nolan,  a  son  of  appellee  Thomas 
F.  Nolan.  He  was  twenty-eight  years  old  at  the  time  of 
the  trial,  and,  of  course,  could  have  no  personal  knowledge 
of  the  family  history  of  Annie  M.  Nolain,  but  he  testified 
the  decedent  told  him  her  father  was  his  mother's  brother, 
but  later  corrected  his  statement  and  said  she  stated  her 
father  was  his  grandmother's  brother,  meaning  his  father's 
mother's  brother ;  also  he  testified  that  his  father's  mother's 
maiden  name  was  Nolan  and  that  his  father  had  a  brother 
and  sisters,  named  Timothy  Nolan,  Ellen  Madden,  Marga- 
ret Desmond,  Sarah  Steffens  and  Annie  Steffens. 

Police  captain  Storen  testified  he  learned  from  Annie 
M.  Nolain,  while  she  was  ill  in  the  hospital,  that  she  had 
a  brother  and  a  nephew  living. 

There  was  no  other  evidence  upon  the  subject  of  heir- 
ship, unless  it  be  the  testimony  of  Annie  M.  Nolain.  Her 
evidence  was  taken  at  some  time  when  the  case  was  par- 
tially tried,  before  another  judge.  Later  it  was  reduced  to 
writing,  and  at  the  final  trial  there  was  a  stipulation  to  the 
effect  it  should  be  read  and  considered  in  evidence.  We 
cannot  know  that  it  was  so  read  and  considered,  as  it  does 
not  appear  in  the  certificate  of  evidence.' 

The  appellees,  four  in  number,  are  named  in  the  pro- 
bate court  list  of  heirs  and  three  of  them  are  named  in  the 
list  furnished  by  Albert  G.  Nolan.  The  three  named  by 
him  who  are  not  made  parties  are  found  also  in  the  pro- 
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bate  court  list  among  the  six  named  there  who  are  not 
made  parties.  The  brother  of  Annie  M.  Nolain  testified 
to  by  Capt.  Storen  is  not  made  a  party;  also  the  nephew 
he  mentioned  is  not  made  a  party.  No  reason  is  disclosed 
by  the  record  why  Cornelius  Nolan,  who  is  proven  by  the 
testimony  of  Albert  G.  Nolan  not  to  be  an  heir,  should  be 
a  party  to  the  suit,  except  that  he  is  named  in  the  probate 
court  record.  No  reason  is  disclosed  by  the  record  why 
the  six  persons  shown  by  the  probate  court  record  to  be 
heirs  of  the  same  degree  with  complainants,  nor  the  brother 
or  nephew  mentioned  by  Storen,  should  not  be  parties  com- 
plainant or  defendant.  The  omitted  known  parties  are  not 
numerous  nor  is  it  disclosed  they  cannot  be  easily  found. 
Both  they  and  the  unknowTi  heirs-at-law  of  the  decedent 
should  be  brought  into  the  proceedings  in  some  lawful  man- 
ner, in  order  that  a  decree  may  be  entered  which  will  bind 
all  who  are  either  known  or  believed  to  be  interested  in  the 
subject  matter  and  in  the  object  of  the  suit. 

The  position  taken  by  appellees  is,  that  since  appellant 
lost  the  case  she  has  no  interest  in  the  question  now  under 
consideration,  and  also  that  she  did  not  by  proper  plead- 
ings raise  or  save  the  point.  She  did,  however,  in  her  an- 
swer to  the  bill  under  which  the  case  was  finally  tried,  say 
she  "does  not  waive  her  demurrer  to  the  bill  of  complaint 
for  want  of  proper  parties."  As  so  used,  "proper  par- 
ties" means  necessary  parties,  and  we  think  the  point  was 
saved,  although  it  was  immaterial,  it  being  the  duty  of  the 
court  to  have  the  necessary  parties  brought  into  court  be- 
fore entering  the  decree  and  when  the  evidence  disclosed 
their  existence  arid  their  supposed  relationship  to  the  de- 
cedent. Further,  it  is  conceivable  the  appellant  may  finally 
be  adjudged  the  owner  of  the  premises  upon  another  trial 
of  the  cause,  and  if  so,  she  is  entitled  to  be  protected  by 
the  decree  from  subsequent  litigation  with  one  or  all  of  the 
omitted  parties  for  whom  an  interest  is  claimed,  and  if  she 
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shall  ultimately  lose  the  property  it  is  the  policy  of  the  law 
that  the  decree  shall  find  and  determine  who  shall  become 
its  owners. 

It  is  a  familiar  rule  that  in  every  suit  in  equity  all  per- 
sons having  or  claiming  equitable  or  legal  rights  in  the  sub- 
ject matter  should  be  made  parties.  (Moore  v.  Mutm,  69 
111.  591;  Gerard  v.  Bates,  124  id.  150;  Prentice  v.  Kim- 
ball, 19  id.  320;  Story's  Eq.  PI.  sec.  207.)  The  objection 
that  any  such  persons  are  not  made  parties  may  be  taken  at 
the  trial  or  on  appeal,  for  it  is  the  duty  of  courts  to  refuse 
to  proceed  further  with  a  suit  of  this  nature  when  the  want 
of  such  parties  is  brought  to  their  attention.  (Prentice  v. 
Kimball,  supra;  Gordon  v.  Johnson,  186  111.  18.)  The 
rule  stated  is  inflexible,  yielding  only  when  the  parties  are 
very  numerous  and  so  scattered  that  their  names  and  places 
of  residence  cannot  be  ascertained  without  great  and  ex- 
traordinary difficulty.  Herrington  v.  Hubbard,  i  Scam. 
569;  Williams  v.  Bankhead,  19  Wall.  563;  CItadbourne 
V.  Coe,  51  Fed.  Rep.  479. 

With  the  record  in  its  present  condition  we  deem  it  un- 
necessary to  express  an  opinion  as  to  the  credibility  of  the 
witnesses  or  the  sufficiency  of  the  evidence  to  sustain  the 
decree,  but  the  decree  is  reversed  and  the  cause  is  remanded 
to  the  circuit  court  of  Cook  county  with  leave  to  appel- 
lees to  make  parties  to  the  suit  those  persons  who  their 
proof  indicates  are  parties  in  interest,  whether  known  or 
unknown,  and  leave  will  be  given  for  amendments  to  the 
pleadings  for  that  purpose  and  otherwise,  as  may  be  de- 
sired. If  appellees  shall  elect  not  to  take  such  course  with- 
in a  reasonable  time  the  circuit  court  is  directed  to  dismiss 

tne  suit.  Reversed  and  remanded,  with  directions. 
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John  S.  Nixon  et  al.  Exrs.,  Appellees,  vs.  S.  C.  Nixon 
et  al. — (Mary  Robinson  et  al.  Appellants.) 

Opinion  filed  June  24,  1915. 

1.  Wills — object  of  construing  a  will  is  to  ascertain  testator's 
intention.  The  paramount  rule  in  construing  wills  is  to  ascertain 
from  the  language  of  the  will  the  intention  of  the  testator  and 
give  effect  thereto  if  it  can  be  done  without  Violating  some  rule 
of  law;  but  the  intention  is  to  be  gathered  from  the  whole  will 
and  not  from  any  clause  thereof. 

2.  Same — court  should  consider  whole  scope  and  plan  of  the 
testator.  In  construing  a  will  the  court  should  consider  the  whole 
scope  and  plan  of  the  testator  and  compare  the  various  provisions 
of  the  will,  one  with  another,  construing  them,  if  possible,  so  that 
all  can  stand. 

3.  Same — circumstances  surrounding  testator  may  he  consid- 
ered. In  determining  whether  the  testator  intended  by  his  will  to 
make  the  executors  trustees  and  vest  them  with  the  fee  in  carry- 
ing out  the  trust,  the  circumstances  surrounding  the  testator,  the 
condition  of  his  property,  its  nature  and  situation,  the  indebted- 
ness of  the  estate,  and  other  kindred  circumstances,  may  be  con- 
sidered, and  the  meaning  of  the  language  of  the  will  will  be 
determined  in  the  light  of  such  circumstances. 

4.  Same — what  is  not  a  direct  devise  of  the  fee  to  the  children. 
A  provision  in  a  will  directing  that  the  residue  of  the  testator's 
property,  consisting  of  real  estate  and  personal  property,  be  di- 
vided by  the  executors  among  the  named  children  of  the  testator 
upon  the  settlement  of  the  estate,  is  not  such  a  direct  devise  of 
the  fee  to  the  children  as  precludes  the  testator  from  making  sub- 
sequent provisions  directing  the  manner  and  terms  of  the  distribu- 
tion, and  if  the  subsequent  provisions  clearly  indicate  an  intention 
to  create  a  trust  to  be  carried  out  by  the  executors,  requiring  them 
to  hold  the  fee,  such  intention  will  be  given  effect  by  the  courts. 

5.  Same — when  trustee  will  take  a  fee.  A  trustee  takes  such 
an  estate  as  the  purposes  of  the  trust  require,  and  if  a  fee  is  nec- 
essary to  accomplish  the  purposes  of  the  trust  he  will  take  a  fee. 

6.  Same — provision  that  appraisement  and  distribution  by  ex- 
ecutors shall  be  final  is  invalid.  A  provision  in  a  will  that  the 
appraisement  and  distribution  to  be  made  by  the  executors  shall 
be  final  and  not  subject  to  review  by  the  courts  is  invalid,  as  the 
executors  are  at  all  times  subject  to  the  control  of  the  courts,  and 
any  of  the  parties  interested  has  a  right  to  apply  to  the  courts  in 
case  of  an  unfair  distribution. 
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7.  Samb — when  the  widow  is  bound  by  terms  of  the  decree.  If 
the  widow,  as  executrix  and  individually,  joins  with  the  executors 
in  filing  a  bill  to  construe  the  will  as  creating  a  trust,  she  is  bound 
by  the  decree  construing  the  will  as  contended  for  in  the  bill,  and 
on  appeal  by  others  the  question  whether  the  decree  is  correct  as 
to  her  interest  individually  will  not  be  considered. 

Appeai^  from  the  Circuit  Court  of  Tazewell  county; 
the  Hon.  John  M.  Niehaus,  Judge,  presiding. 

W.  H.  Foster,  guardian  ad  litem,  for  appellants. 

CuRRAN  &  Dempsey,  for  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court : 

Appellees,  individually  and  as  executors  and  trustees 
under  the  last  will  and  testament  of  Henry  M.  Robinson, 
deceased,  filed  their  bill  in  chancery  in  the  circuit  court  of 
Tazewell  county,  to  the  February  term,  1915,  thereof,  to 
construe  the  last  will  and  testament  of  said  deceased  and 
for  relief.  The  defendant  S.  C.  Nixon  had  contracted 
with  said  executors  to  purchase  certain  real  estate  of  the 
deceased  under  the  powers  of  the  executors  given  by  the 
will.  The  other  defendants  were  the  seven  children  and 
heirs-at-law  of  the  deceased  and  were  named  as  devisees  in 
the  will.  The  four  minor  children  of  said  deceased,  Mary, 
Rowena,  Marjorie  and  Raymond  Robinson,  by  their  guard- 
ian ad  litem,  have  alone  prosecuted  this  appeal  from  the 
decree  rendered  by  the  circuit  court. 

The  second,  third  and  fourth  clauses  of  the  will  are  the 
only  parts  necessary  to  be  considered,  and  are  as  follows : 

^'Second — I  give,  devise  and  bequeath  unto  my  beloved 
wife,  Alice  C.  Robinson,  should  she  survive  me,  one-third 
(J^)  of  all  my  property,  both  real  and  personal,  of  every 
kind,  nature  and  description,  she  to  have  and  to  hold  the 
same  in  her  own  right  in  fee  simple,  it  being  understood 
hereby  that  this  devise  to  her  is  in  lieu  of  all  statutory  pro- 
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visions  existing  in  the  States  of  Illinois,  Iowa,  or  any  other 
State  where  I  may  have  property  situated  to  which  she 
might  otherwise  be  entitled  to  the  benefit  of. 

"Third — It  is  my  will  that  all  the  rest,  residue  and  re- 
mainder of  my  property,  both  real  and  personal,  of  every, 
kind  and  nature  and  wherever  situated,  be  divided  by  my 
executrix  and  executors  hereinafter  named,  between  my 
children,  Eulalia  Robinson,  Launa  Robinson,  Edith  Robin- 
son, Mary  Robinson,  Rowena  Robinson,  Ra)miond  Robin- 
son and  Marjorie  Robinson,  on  the  settlement  of  my  estate, 
setting  off  then  to  each  of  said  children  then  living  and 
of  age,  his  or  her  portion  of  the  property  that  my  said 
executrix  and  executors  find  he  or  she  entitled  to  as  here- 
inafter provided :  Provided,  however,  that  in  the  event  of 
the  decease  of  any  of  my  said  children  prior  to  the  time 
he  or  she  would  be  entitled  to  receive  such  share,  leaving 
child  or  children  by  his  or  her  own  body,  then  in  that  event 
the  share  of  such  deceased  child  shall  pass  to  the  children 
of  said  deceased  child  by  his  or  her  own  body,  they  to 
share  and  share  alike  therein ;  but  in  the  event  of  the  de- 
cease of  any  of  said  children  named  in  this  paragraph  prior 
to  the  time  he  or  she  is  entitled  to  receive  his  or  her  por- 
tion hereunder  without  leaving  issue  by  his  or  her  own 
body,  then  in  that  event  the  same  shall  be  divided  between 
the  survivors  of  my  said  children  named  in  this  paragraph 
who  are  living  at  the  time  of  the  decease  of  said  child  and 
to  the  children  of  such  of  my  said  children  as  shall  have 
then  died  leaving  child  or  children  by  his  or  her  own  body, 
it  being  understood  that  such  share  shall  in  that  event  be 
disposed  of  in  the  same  manner  and  on  the  same  terms  as 
though  it  had  not  been  devised  to  such  child  or  children 
then  deceased  and  leaving  no  issue  by  his  or  her  own  body. 
It  is  the  intention  by  this  paragraph  that  my  said  children 
shall  share  equally  in  the  property  devised  under  this  para- 
graph, and  that  the  share  so  set  apart  to  them  by  my  ex- 
ecutrix or  executors  hereinafter  provided  for  shall  be  in 
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fee  simple,  and  such  share  aiid  interest  is  hereby  made  sub- 
ject to  the  powers  conferred  upon  my  executrix  and  execu- 
tors as  hereinafter  stated  and  set  forth. 

"Fourth — I  hereby  nominate,  constitute  and  appoint  my 
beloved  wife,  Alice  C.  Robinson,  as  executrix,  and  John 
S.  Nixon,  of  Deer  Creek,  Illinois,  and  Charles  C.  Cook, 
of  Boonville,  Iowa,  executors  of  this  my  last  will  and 
testament,  hereby  waiving  the  giving  of  bond  by  each  of 
said  executrix  and  executors,  and  hereby  authorize,  em- 
power and  direct  said  executrix  and  executors,  or  the  sur- 
vivors in  the  event  of  the  decease  of  any  of  them,  to  carry 
out  and  completely  execute  the  provisions  of  this  will,  here- 
by granting  and  conferring  upon  said  executrix  and  ex- 
ecutors, or  their  survivors,  the  power  and  authority  to  fully 
manage  and  control  my  property  and  estate,  both  real  and 
personal,  until  settlement  and  division  thereof  as  herein- 
before provided,  and  to  manage,  control  and  care  for  the 
share  devised  to  such  of  my  children  as  are  minors ;  and  I 
authorize,  empower  and  direct  that  my  said  executrix  and 
executors,  or  their  survivors,  may  jointly  sell,  convey,  con- 
tract to  sell  and  convey,  mortgage,  renew  mortgage  or 
mortgages  on  any  of  my  land  and  to  obtain  extensions 
of  mortgages,  all  without  any  order  or  authority  therefor 
from  any  court.  It  is  my  further  desire,  and  I  direct,  that 
at  the  time  the  first  distribution  shall  be  made  among  my 
children,  or  any  of  them,  the  values  of  such  shares  de- 
vised to  my  said  children  and  to  my  said  wife  shall  be 
fixed  and  determined  by  my  said  executrix  and  executors 
above  named,  and  that  such  share  and  shares  then  to  be 
distributed  among  my  said  children,  or  thereafter  to  be  dis- 
tributed as  herein  provided,  shall  be  conveyed  by  my  said 
executrix  and  executors  to  such  child  or  children  so  en- 
titled thereto  without  any  order  or  authority  other  than  the 
authority  conferred  hereby;  and  the  said  John  S.  Nixon 
and  Charles  C.  Cook,  or  the  survivor  of  said  executors, 
shall  make  and  deliver  to  my  said  wife  such  deeds  of  con- 
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veyance  as  may  be  necessary  to  vest  her  one-third  of  said 
estate  in  her  in  fee  simple,  also  to  set  off  to  her,  by  proper 
conveyance,  her  share  of  said  personal  estate.  It  is  also 
my  intention,  and  I  hereby  direct,  that  the  value  of  the 
respective  shares  to  which  each  of  my  children  shall  be  en- 
titled to  hereunder  shall  be  fixed  and  determined  as  of  the 
same  date  as  to  each  share,  and  that  the  fixing  of  the  prop- 
erty to  be  assigned  as  each  share  shall  be  as  of  the  same 
date,  and  shall  be  and  take  place  at  such  time  as  my  execu- 
trix and  executors  herein  shall  find  best,  but  within  five 
years  after  my  decease  in  any  event;  and  from  and  after 
the  date  of  the  determination  of  such  values  and  the  as- 
signment of  such  shares  as  above  stated,  my  said  executrix 
and  executors  above  named,  or  their  survivors,  shall  have 
full  power  and  authority  to  manage  and  control  said  prop- 
erty, as  trustees,  for  such  of  my  children  as  may  be  minors 
until  they  attain  their  majority,  and  for  the  purpose  of 
carrying  out  such  intent  I  hereby  vest  said  trustees  above 
named  with  the  same  powers,  as  such  trustees,  as  are  con- 
ferred upon  them  hereby  as  such  executors,  and  hereby 
waive  the  giving  of  bond  by  them,  or  either  of  them,  as 
such  trustees.  I  further  order  and  direct  that  the  appraise- 
ment and  distribution  of  my  estate  by  my  said  executrix 
and  executors,  or  the  survivors  of  them,  as  above  stated, 
shall  be  final  and  not  subject  to  review  by  any  court  or 
tribunal." 

The  will  was  executed  August  4,  1914.  The  testator 
was  a  resident  of  Woodford  county,  Illinois,  and  while 
in  Greene  county,  Iowa,  looking  after  the  business  of  his 
farms  in  that  State,  was  taken  ill  of  pneumonia.  He  ap- 
parently understood  that  his  illness  would  be  fatal  and  sent 
for  an  attorney  to  prepare  his  will,  and  the  will  was  drawn 
and  executed.  The  testator  died  the  following  day.  He 
left  surviving  him  as  his  widow,  the  complainant  Alice  C 
Robinson,  and  as  his  only  heirs-at-law  his  children:  Eu- 
lalia  Robinson,  aged  twenty-eight;    Launa,  aged  twenty- 
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four ;  Edith,  aged  twenty ;  Mary,  aged  seventeen ;  Rowena, 
aged  sixteen;  Raymond,  aged  thirteen ;  and  Mar jorie,  aged 
nine.  The  complainant  Alice  C.  Robinson  is  the  mother 
of  all  of  these  children  except  Eulalia,  who  is  a  daughter 
by  a  prior  marriage.  The  property  of  the  testator  con- 
sisted of  about  3000  acres  of  land  in  Woodford  and  Taze- 
well counties,  Illinois,  and  3500  acres  in  Greene,  Guthrie 
and  Louisa  counties,  Iowa.  The  personal  property  con- 
sisted of  live  stock,  farming  implements,  grain,  etc.,  to  the 
value  of  $41,000,  notes  and  accounts  considered  good  to 
the  value  of  about  $65,000,  and  of  life  insurance,  payable 
to  the  executors,  to  the  amount  of  $40,000,  the  total  assets 
being  worth  from  $900,000  to  $1,000,000.  All  of  the  Illi- 
nois lands  except  30  acres  in  Tazewell  county  are  encum- 
bered by  various  mortgages,  aggregating  about  $235,000, 
coming  due  at  various  dates  and  all  bearing  interest  at  six 
per  cent.  The  Iowa  lands  are  all  encumbered  by  various 
mortgages,  amounting  to  about  $243,000.  This  indebted- 
ness comes  due  at  various  times  and  bears  interest  at  from 
five  to  seven  per  cent.  The  personal  indebtedness  is  about 
$123,000,  of  which  about  $63,000  is  secured  by  collateral 
notes,  being  the  notes  above  mentioned  belonging  to  the 
estate.  About  300  or  400  acres  of  the  Woodford  county 
land  is  timber  pasture  and  the  rest  is  good  agricultural 
land.  At  the  time  of  the  death  of  the  testator  about  half 
of  the  Illinois  land  was  farmed  by  tenants  and  half  under 
the  supervision  of  the  testator.  The  Iowa  land  was  all 
farmed  by  tenants.  The  will  was  duly  admitted  to  probate 
by  the  county  court  of  Woodford  county  on  August  31, 
1 9 14,  and  on  the  same  day  the  complainants  Alice  C.  Rob- 
inson and  John  S.  Nixon  were  appointed  executrix  and  ex- 
ecutor, respectively,  of  said  will  by  said  court.  On  Janu- 
ary 8,  191 5,  in  the  district  court  of  Greene  county,  Iowa, 
the  complainant  Charles  C.  Cook  was  duly  appointed  joint 
executor  with  said  Alice  C.  Robinson  and  John  S.  Nixon 
and  duly  qualified  as  such,  and  a  duly  certified  copy  of  the 
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proceedings  appointing  said  Cook  were  afterwards  filed  for 
record  in  the  recorder's  office  of  Woodford  county. 

The  bill  sets  out  in  a  general  w^y  the  foregoing  facts, 
and  alleges  that  it  is  necessary  for  the  executors  and  trus- 
tees to  pay  interest,  accrued  and  accruing,  on  the  indebted- 
ness of  the  deceased,  pay  or  renew  mortgages  on  the  land, 
pay  the  indebtedness,  and  close  up  and  distribute  the  estate 
as  provided  in  said  will,  and  prays  that  said  will  of  Henry 
M.  Robinson,  deceased,  be  construed,  and  that  the  decree 
to  be  entered  specifically  declare  that  said  testator  by  said 
will  gave,  devised  and  bequeathed  to  Alice  C.  Robinson, 
John  S.  Nixon  and  Charles  C.  Cook,  as  executors  and  trus- 
tees, or  to  the  survivors  of  them  as  such,  all  of  his  estate, 
real  and  personal,  wherever  situated,  and  by  the  said  will 
granted  and  conferred  upon  said  trustees,  or  the  survivor 
or  survivors,  the  power  to  fully  manage  and  control  and 
jointly  sell  and  convey,  or  contract  to  sell  and  convey,  any 
and  all  of  the  property  of  which  he  died  seized,  real  and 
personal,  and  to  mortgage  and  renew  mortgages  on  any 
and  all  of  said  real  estate  and  to  obtain  extensions  of  mort- 
gages on  any  portion  of  said  real  estate  without  any  order 
or  authority  from  any  court;  that  such  powers  over  said 
property  of  said  testator  extended  to  and  embraced  the 
lands  referred  to  in  clause  2  of  said  will;  that  the  devise 
to  Alice  C.  Robinson  of  one-third  of  all  of  testator's  prop- 
erty, real  and  personal,  in  fee  simple,  contained  in  clause  2 
of  said  will,  was  then,  and  now  is,  subject  to  the  powers 
of  the  trust  in  said  will  created  in  said  executors  and  trus- 
tees, and  subject  to  the  power  of  said  trustees  to  sell,  con- 
vey, contract  to  convey,  mortgage  and  renew  mortgages  on 
all  of  said  testator's  lands,  including  the  lands  referred  to 
in  said  clause  2  of  said  will ;  that  it  was  the  intent  and  is 
now  the  intent  and  meaning  of  said  instrument  so  made 
by  said  testator,  that  said  trustees,  or  the  survivor  or  sur- 
vivors of  them,  should  take  title  to  all  of  said  lands  in 
fee  simple  in  trust  for  the  purpose  of  carrying  out  and 
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executing  the  full  scope  and  extent  of  said  trust  thereby 
created,  and  of  making  sale  of  or  mortgaging  the  lands,  or 
any  part  thereof,  if  in  the  judgment  of  said  trustees,  or 
the  survivor  or  survivors  of  them,  such  act  or  acts  might 
be  necessary  or  advantageous  to  the  proper  management, 
administration  and  disposition  of  said  estate  and  for  the 
purpose  of  dividing  the  unsold  portions  of  said  land  among 
the  devisees  named  in  said  will ;  that  said  trustees,  Charles 
C.  Cook  and  John  S.  Nixon,  or  the  survivor  of  them,  are 
by  the  terms  of  said  will  required  to  convey  by  deed  to 
said  Alice  C.  Robinson  one-third  of  said  real  estate  re- 
maining unsold  and  undisposed  of  by  said  trustees  under 
the  terms  of  said  will,  and  that  such  deed  is  necessary  to 
vest  in  said  Alice  C.  Robinson  the  fee  to  her  one-third  in- 
terest of  said  estate;  and  that  all  of  said  trustees,  or  the 
survivor  or  survivors  of  them,  are  required  to  convey  to 
the  children  of  the  testator  named  in  said  will  an  equal 
share  of  the  lands  remaining  unsold  and  undisposed  of  by 
said  trustees  and  remaining  after  the  conveyance  of  one- 
third  thereof  to  said  Alice  C.  Robinson;  that  such  con- 
veyance by  said  trustees  to  said  children  is  necessary  to 
vest  title  to  said  lands  in  said  children,  respectively,  in  fee. 
The  bill  also  prays  for  general  relief. 

The  defendants  answered  the  bill,  replications  were  filed 
and  the  cause  was  referred  to  the  master  in  chancery,  who 
heard  the  evidence  and  reported  the  same  with  his  findings. 
The  master  found  in  accordance  with  the  prayer  of  the 
bill.  Objections  were  made  to  the  master's  report  and 
overruled,  and  exceptions  were  filed  and  overruled,  and  the 
court  by  its  decree  found  that  under  the  will  said  executors 
and  trustees,  and  the  survivor  or  survivors  of  them,  as  such 
executors  and  trustees,  took  all  of  the  estate  of  the  deceased, 
real  and  personal,  in  fee  simple,  with  the  power  to  fully 
manage  and  control  and  jointly  sell  and  convey,  and  con- 
tract to  sell  and  convey,  any  and  all  of  the  property  of 
which  the  testator  died  seized,  and  to  mortgage  and  renew 
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mortgages  and  obtain  extensions  of  mortgages  on  any  of 
said  real  estate ;  that  said  executors  and  trustees  took  title 
to  all  the  lands  of  the  deceased  in  fee  simple,  in  trust,  for 
the  purpose  of  managing,  mortgaging  and  renewing  mort- 
gages thereon,  and  selling  so  much  as  was  necessary  and 
dividing  the  unsold  portions  among  the  devisees  named  in 
said  will ;  that  the  devise  to  Alice  C.  Robinson  in  clause  2 
of  the  will  and  the  devise  to  the  children  of  the  testator 
in  clause  3  thereof  were  subject  to  such  trust,  and  that  said 
executors  and  trustees  were  authorized  and  empowered  to 
make  the  contract  with  S.  C.  Nixon  to  convey  to  him  the 
land  described  in  the  contract  made  with  him. 

Appellants  have  set  out  various  assignments  of  error, 
all  of  which  are  embraced  in  the  seventh  and  eighth,  which 
are  as  follows : 

"(7)  The  court  below  erred  in  decreeing  that  Alice  C. 
Robinson,  John  S.  Nixon  and  Charles  C.  Cook,  or  the  sur- 
vivor or  survivors  of  them,  as  trustees  under  the  last  will 
and  testament  of  Henry  M.  Robinson,  deceased,  took  the 
fee  simple  title  in  trust  to  all  of  the  lands  of  which  said 
Henry  M.  Robinson  died  seized,  for  the  purposes  as  set 
forth  in  said  decree. 

"(8)  The  court  below  erred  in  not  entering  a  decree 
that  by  the  terms  of  the  last  will  and  testament  of  said 
Henry  M.  Robinson,  deceased,  Alice  C.  Robinson  took  a 
fee  simple  title  to  an  undivided  one-third  of  all  the  lands 
of  which  the  said  Henry  M.  Robinson  died  seized,  and 
that  the  children  of  said  deceased, — i.  e.,  Eulalia  Robinson, 
Launa  Robinson,  Edith  Robinson,  Mary  Robinson,  Rowena 
Robinson,  Raymond  Robinson  and  Marjorie  Robinson, — 
took  the  fee  simple  title  to  the  remaining  two-thirds  of 
said  real  estate  as  tenants  in  common,  subject  only  to  the 
debts  of  said  deceased." 

The  principal  questions  in  controversy,  as  stated  by 
counsel  for  appellants,  are:  (i)  Did  the  complainant 
Alice  C.  Robinson,  widow  of  the  testator,  take  an  estate 
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in  fee  by  the  terms  of  said  will?  (2)  Did  the  seven  chil- 
dren of  the  testator  take  an  estate  in  fee,  with  power  in 
the  executors  and  trustees  to  make  division  thereof? 

As  to  the  first  contention,  Alice  C.  Robinson,  the 
widow,  has  accepted  the  terms  of  the  will  creating  the 
trust  and  has  so  stated,  as  appears  from  her  testimony  in 
the  record.  She  has  sought  and  has  contended  for  the  con- 
struction given  to  the  will  by  the  circuit  court,  and  by  fil- 
ing the  bill,  as  trustee  and  individually,  she  is  estopped  by 
the  decree  of  the  circuit  court.  The  construction  of  the 
will  as  decreed  by  the  circuit  court  is  final  as  to  her. 

As  to  the  second  contention,  the  paramount  rule  in  con- 
struing wills  is  to  ascertain  from  the  language  of  the  will 
the  intent  of  the  testator  and  give  effect  to  such  intent  if 
it  can  be  done  without  violating  some  rule  of  law.  (Smith 
v.  Dellitt,  249  111.  113;  Armstrong  v.  Barber,  239  id.  389.) 
Another  fundamental  rule  in  the  construction  of  wills  is  to 
consider  the  whole  scope  and  plan  of  the  testator  and  to 
compare  the  various  provisions  with  one  another,  constru- 
ing them,  if  possible,  so  that  all  can  stand.  (Leary  v. 
Kerber,  255  111.  433;  Young  v.  Harkleroad,  166  id.  318; 
Bennett  v.  Bennett,  217  id.  434.)  The  intention  is  not  to 
be  gathered  from  one  clause  of  the  will,  alone,  but  from 
the  whole  will  and  all  its  parts.  {Leary  v.  Kerber,  supra; 
M osier  v.  Bowser,  226  111.  46.)  All  the  provisions  of  the 
will  must  be  taken  into  consideration.  {Wimbush  v.  Wim- 
hush,  253  111.  407.)  These  principles  of  construction  have 
been  so  often  announced  by  this  and  other  courts  that  it  is 
unnecessary  to  cite  additional  authorities. 

It  is  the  contention  of  appellants  that  by  the  second 
clause  of  the  will  the  testator  devised  to  his  widow,  the 
complainant  Alice  C.  Robinson,  a  one-third  part  of  all  his 
lands  in  fee  simple,  and  that  under  the  third  clause  of  the 
will  the  seven  children,  including  the  four  minors  who  are 
appellants  here,  are  to  take  the  title  in  the  remaining  two- 
thirds  in  equal  shares  as  tenants  in  common,  and  that  ap- 
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pellees,  as  executors  and  trustees,  take  no  title  to  any  of 
such  lands  in  trust  for  any  purpose  except  that  of  making 
a  division  and  partition  thereof  among  the  persons  entitled 
thereto.  We  are  mindful  of  the  rule  that  when  a  testator 
by  his  will  devises  a  fee,  the  fee  will  not  be  cut  down  to 
a  lesser  estate  by  a  subsequent  provision  of  the  will  unless 
such  subsequent  provision  is  clear  and  unambiguous,  and 
that  the  courts  will  so  construe  a  will,  if  possible,  as  to 
give  an*  estate  of  inheritance  to  the  first  donee. 

By  the  second  clause  of  the  will  the  testator  in  express 
terms  did  devise  and  bequeath  to  his  wife  one-third  of  all 
his  property,  both  real  and  personal,  she  to  have  and  to 
hold  the  same  in  her  own  right  in  fee  simple,  but,  as  has 
been  shown,  the  widow  has  accepted  the  terms  of  the  de- 
cree and  is  bound  by  the  construction  of  the  will  as  made 
by  the  circuit  court,  so  it  is  not  necessary  to  consider  any 
apparent  contradiction  between  clause  2  and  clause  4.  The 
devise  to  the  children,  including  appellants,  by  the  terms  of 
clause  3  is  not  direct  to  them  in  the  same  terms  as  the  de- 
vise to  the  widow  in  clause  2.  By  clause  3  the  testator  di- 
rects that  the  remainder  of  his  property  (which  would  be 
the  property  remaining  after  the  payment  of  debts  directed 
by  the  first  clause  of  the  will  and  the  property  devised  to 
the  widow  by  the  second  clause)  "be  divided  by  my  execu- 
trix and  executors  hereinafter  named,  between  my  children 
[naming  them]  on  the  settlement  of  my  estate."  While  by 
this  clause  the  testator  very  clearly  indicates  that  the  re- 
maining two-thirds  of  his  property  is  to  be  equally  divided 
among  his  seven  children,  it  is  not  such  a  devise  but  that 
the  manner  and  terms  on  which  such  division  was  to  be 
made  could  afterwards  be  directed,  as  was  done  by  the 
fourth  clause  of  the  will.  It  is  true  the  time  of  division 
or  distribution  could  not  be  left  open,  to  be  determined  by 
the  executors  or  trustees,  but  should  be  fixed  by  the  will 
itself,  and  it  is  also  true  that  the  nature  and  quantity  of 
their  interests  or  the  manner  in  which  the  trust  is  to  be 
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performed  should  not  be  vague  and  uncertain ;  but  we  think 
these  matters  are  reasonably  fixed  by  the  terms  of  clause  4, 
which  provides  that  the  trustees  shall  manage  the  property, 
renew  mortgages  and  sell  and  convey  the  lands  of  the  tes- 
tator, and  that  the  shares,  respectively,  given  to  the  chil- 
dren should  all  be  fixed  and  determined  at  the  same  date, 
and  be  set  off  to  them,  in  any  event,  within  five  years  after 
the  testator's  death. 

It  is  proper  in  construing  a  will  to  take  into  consider- 
ation the  circumstances  surrounding  the  testator  and  the 
state  and  condition  of  his  property  and  in  the  light  of  these 
circumstances  construe  the  meaning  of  the  language  used. 
{Hoffner  v.  Custer,  237  111.  64;  Gano  v.  Gano,  239  id. 
539.)  The  nature  and  situation  of  the  subject  matter,  the 
purpose  of  the  instrument  and  the  motive  which  may  rea- 
sonably be  supposed  to  have  influenced  the  testator  in  the 
disposition  of  his  property  may  be  considered.  {Coon  v. 
McNelly,  254  111.  39 ;  Wardner  v.  Baptist  Memorial  Board, 
232  id.  606. )  Taking  into  consideration  the  circumstances 
surrounding  the  testator  at  the  time  of  his  death  and  the 
condition  of  his  property,  in  connection  with  the  language 
used  in  the  will,  it  is  apparent  that  at  the  time  the  will  was 
drawn  the  testator  had  been  suddenly  stricken  with  an  ill- 
ness from  which  he  thought  he  would  not  recover  and  from 
which  he  died  the  day  after  the  will  was  drawn.  While 
he  was  possessed  of  a  large  amount  of  property  he  was 
also  heavily  in  debt.  His  land  holdings  were  in  two  States. 
Part  of  the  land  was  leased  to  tenants  and  part  of  it  was 
farmed  by  himself,  and  all  was  subject  to  those  constantly 
varying  conditions  and  changes  of  weather,  markets  and 
business  that  can  be  met  and  overcome  only  by  the  exer- 
cise of  ability  of  no  mean  order.  His  estate  was  in  such 
condition  that  it  would  require  proper  handling  and  the  ex- 
ercise of  very  good  business  judgment,  with  prompt  action 
after  his  death,  in  order  to  realize  for  his  family  the  best 
results.     And  when  the  entire  will  is  read  it  seems  very 
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clear  to  us  from  its  language  that  it  was  the  intent  of  the 
testator,  beyond  all  question,  not  to  devise  his  property  di- 
rectly to  his  children  but  to  the  executors  and  trustees,  as 
provided  in  clause  4,  for  the  purposes  therein  expressed, 
to  pay  the  interest  on  his  indebtedness,  pay  off  or  renew 
mortgages  on  his  land,  lease  the  land  and  collect  the  rents 
prior  to  the  sale,  pay  the  necessary  charges  and  make  re- 
pairs, and  to  sell  the  same  to  the  best  advantage  and  cancel 
the  indebtedness  and  make  a  distribution  to  the  persons 
entitled  thereto  within  five  years  after  his  demise, — ^all  of 
which  was  necessary  under  the  circumstances.  It  would 
be  impossible  to  carry  out  the  intention  of  the  testator 
which  we  think  is  clearly  expressed  in  the  language  of  the 
will, — and  that  is  the  principal  rule  of  construction  to  be 
followed, — ^unless  we  hold  that  the  executors  and  trustees 
took  the  fee  simple  title  to  the  lands  of  the  testator,  as  such 
executors  and  trustees,  in  trust  for  the  purpose  of  making 
*  conveyances  and  conveying  title  to  the  land  and  in  carry- 
ing out  the  other  purposes  expressed  in  the  will.  Whether 
a  trust  was  created  is  a  question  of  interpretation  and  con- 
struction. We  think  that  the  intent  to  create  a  trust  clearly 
appears  from  the  language  of  the  will,  and  the  character 
of  the  trust  is  sufficiently  certain  and  definite  as  to  the  par- 
ties and  terms  to  be  enforcible.  A  trustee  takes  such  an 
estate  as  the  purposes  of  the  trust  require,  and  if  a  fee  is 
necessary  to  accomplish  the  purposes  of  the  trust  he  takes 
a  fee.  (Lawrence  v.  Lawrence,  181  111.  248;  Harvey  v. 
Ballard,  252  id.  57.)  As  it  was  the  testator's  intention,  as 
expressed  in  the  will,  to  give  the  trustees  the  power  he  did, 
it  is  not  for  us  to  make  another  will,  but,  on  the  contrary, 
to  give  effect  to  the  will  he  made. 

That  portion  of  the  will  at  the  end  of  clause  4  which 
directs  that  the  appraisement  and  distribution  to  be  made 
by  the  executors  shall  be  final  and  not  subject  to  review  by 
any  court  is,  of  course,  invalid,  as  the  executors  are  at  all 
times  subject  to  the  control  of  the  court  by  whom  they  are 
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appointed,  and  any  of  the  parties  would  have  the  right  to 
apply  to  the  courts  in  case  of  an  improper  or  unfair  dis- 
tribution. That  part  of  the  will,  however,  is  not  touched 
upon  by  the  decree  and  was  not  involved  in  the  suit  or  in 
the  appeal  and  may  never  come  before  the  courts. 

We  think  the  circuit  court  properly  construed  the  will 
in  question,  and  the  decree  construing  the  will  is  affirmed. 

Decree  affirmed. 


The  County  of  Lake,  Appellee,  vs.  Cari.  P.  Wester- 

FiElrD,  Appellant. 

Opinion  filed  June  24,  1915. 

1.  Appeals  and  errors — when  appeal  is  properly  taken  to  the 
Supreme  Court.  The  defendant  in  a  suit  by  a  county  to  recover 
inheritance  tax  fees  withheld  by  him  as  county  treasurer  under 
the  Inheritance  Tax  law  is  entitled  to  take  an  appeal  to  the  Su- 
preme Court  from  the  judgment  against  him  if  at  the  time  the 
appeal  is  taken  the  question  involved  has  not  been  decided  by  the 
Supreme  Court, 

2.  Fees  and  salaries — county  treasurer  is  not  entitled  to  re- 
tain commissions  in  inheritance  tax  cases.  Section  21  of  the  In- 
heritance Tax  law,  authorizing  the  county  treasurer  to  retain  two 
per  cent  of  all  taxes  paid  and  accounted  for  under  the  act  for  his 
services  in  collecting  and  paying  over  the  same,  in  addition  to  his 
salary  allowed  by  law,  is  unconstitutional,  and  the  county  treas- 
urer is  not  entitled  to  retain  such  commissions.  (Jones  v.  O'Con- 
nell,  266  111.  443,  followed.) 

3.  Same — county  cannot  recover  inheritance  tax  commissions 
retained  by  county  treasurer.  Since  section  21  of  the  Inheritance 
Tax  law,  authorizing  the  county  treasurer  to  retain  commissions, 
is  unconstitutional,  the  entire  inheritance  tax  collected  by  him 
must  be  paid  to  the  State,  and  the  county  has  no  such  interest, 
as  a  trustee  for  the  State  or  otherwise,  as  entitles  it  to  maintain 
a  suit  to  recover  from  the  county  treasurer  commissions  retained 
under  said  section  21. 

Craig,  J.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Lake  county;   the 
Hon.  Claire  C.  Edwards,  Judge,  presiding. 
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A.  F.  B^AUBiEN,  and  Frank  L.  .Shepard,  for  appel- 
lant. 

R.  J.  Dady,  State's  Attorney,  (E.  M.  Run  yard,  of 
counsel,)  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

This  is  a  suit  in  assumpsit  brought  by  the  appellee,  the 
county  of  Lake,  against  the  appellant,  Carl  P.  Westerfield, 
county  treasurer.  The  declaration  averred  that  the  defend- 
ant was  county  treasurer  of  the  county  of  Lake;  that  his 
salary  was  fixed  at  $2500  per  annum ;  that  he  collected  and 
retained  as  his  commission  on  inheritance  taxes  $7530.89, 
and  that  he  had  appropriated  the  same  to  his  own  use 
and  refused  to  account  for  or  pay  over  the  money  to  the 
county.  The  defendant  pleaded  the  general  issue,  and  there 
was  a  trial  by  the  court,  without  a  jury,  upon  a  stipulation 
of  facts  corresponding  with  the  averments  of  the  declara- 
tion. The  court  held  as  propositions  of  law  that  a  county 
treasurer  must  pay  into  the  county  treasury  all  fees,  per- 
quisites and  emoluments  received  by  him  above  the  amount 
of  his  salary;  that  the  commission  on  inheritance  taxes 
provided  for  by  section  21  of  the  Inheritance  Tax  law  is 
a  perquisite  or  emolument  of  the  office  of  county  treasurer, 
and  that  he  is  required  by  law  to  pay  all  such  commissions 
above  his  salary  to  the  county.  The  court  refused  propo- 
sitions submitted  by  the  defendant  that  county  treasurers 
may  retain  as  their  own  property  two  per  cent  of  the 
amount  of  inheritance  taxes  collected  and  that  the  money 
collected  by  the  defendant  belonged  to  him.  The  amount 
sued  for  was  in  excess  of  the  salary  of  the  defendant  and 
the  court  entered  judgment  for  the  amount  and  costs,  from 
which  the  defendant  appealed. 

The  question  whether  a  county  is  entitled  to  the  com- 
mission provided  for  in  section  21  of  the  Inheritance  Tax 
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law  in  excess  of  the  salary  of  the  county  treasurer  had  not 
been  finally  decided  by  this  court  when  the  appeal  in  this 
case  was  taken  and  the  defendant  was  entitled  to  bring  the 
case  to  this  court  by  appeal.  Afterward  it  was  settled  by 
the  decision  in  Jones  v.  O'Connell,  266  111.  443,  that  a 
county  has  no  interest  in  the  two  per  cent  deducted  from 
the  moneys  of  the  State  by  a  county  treasurer  for  his  ser- 
vices in  collecting  and  paying  over  inheritance  taxes.  The 
money  sued  for  was  not  due  to  the  county  of  Lake  but  was 
due  and  owing  to  the  State  of  Illinois. 

The  law  concerning  the  right  to  the  fund  is  not  now 
questioned  and  it  is  conceded  that  the  propositions  of  law 
held  at  the  instance  of  appellee  were  incorrect,  but  coun- 
sel for  the  appellee  present  the  view  that  the  judgment 
may  be  sustained  because  the  county  had  such  an  interest 
as  entitled  it  to  recover  the  money  and  hold  it  for  the 
benefit  of  the  State.  The  argument  is  based  on  various 
provisions  of  the  statutes  relating  to  the  duty  of  the  county 
treasurer  to  collect  and  report  to  the  county  board  moneys 
collected  by  him,  under  which  it  is  contended  that  the 
county  occupies  the  position  of  a  trustee  for  the  State  and 
may  collect  the  money.  Whether  a  county  is  in  any  case 
a  trustee  for  minor  municipalities  or  for  persons  entitled 
to  moneys  collected  by  the  treasurer,  which  we  do  not  de- 
cide, it  is  clear  that  the  Inheritance  Tax  law  does  not  con- 
template payment  to  the  county.  Section  20  requires  the 
treasurer  of  each  county  to  collect  and  pay  to  the  State 
Treasurer  all  taxes  that  may  be  due  and  payable  under  the 
act,  and  section  21  purported  to  authorize  the  treasurer  to 
retain  two  per  cent  of  all  taxes  paid  and  accounted  for  un- 
der the  act  for  his  services  in  collecting  and  paying  over 
the  same,  in  addition  to  his  salary  allowed  by  law.  His 
obligation  is  to  pay  the  taxes  to  the  State  Treasurer,  and 
section  21  being  in  violation  of  the  constitution,  he  must 
pay  over  all  taxes.  It  is  true  that  a  county  treasurer  be- 
comes liable  for  inheritance  taxes  by  virtue  of  his  bond. 
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because  the  duty  to  collect  and  pay  over  is  imposed  upon 
him  by  the  statute  by  virtue  of  his  office  as  county  treas- 
urer, but  that  does  not  make  the  county  a  trustee  for  the 
State.  The  bond  is  made  to  the  People  of  the  State  of 
Illinois,  and  the  condition  is  that  the  county  treasurer  shall 
perform  all  the  duties  that  are  or  may  be  required  by  law 
to  be  performed  by  him  as  treasurer,  in  the  time  and  man- 
ner prescribed  or  to  be  prescribed  by  law.  So  far  as  in- 
heritance taxes  are  concerned,  the  obligation  of  the  bond 
is  to  the  People  for  the  use  of  the  State.  The  propositions 
held  to  be  the  law  were  not  correct  and  the  stipulated  facts 
showed  that  the  county  had  no  cause  of  action. 

The  judgment  is  reversed.  judgment  reversed. 

Mr.  Justice  Craig,  dissenting: 

I  dissent  for  the  reasons  heretofore  expressed  by  me  in 
the  dissenting  opinion  in  Jones  v.  O'Connell,  266  111.  443, 
and  for  the  further  reason  that  it  has  been  overlooked  that 
county  treasurers  of  the  counties  of  this  State  are  by  law 
allowed  a  commission,  when  acting  as  county  collectors,  on 
certain  moneys  collected  and  paid  over  by  them,  the  amount 
of  such  commission  depending  upon  the  classification  of 
the  county.  In  counties  of  the  second  class,  which  includes 
the  county  of  Lake,  the  county  treasurer,  when  acting  as 
county  collector,  is  allowed  a  commission  of  two  per  cent 
on  all  moneys  collected  by  him  and  paid  over  to  the  proper 
officer,  except  moneys  collected  for  incorporated  cities,  vil- 
lages and  other  municipalities  in  counties  under  township 
organization,  upon  which  he  is  allowed  a  commission  of 
one  per  cent.  (Kurd's  Stat.  191 3,  chap.  53,  sec.  21.)  Ap- 
pellant was  therefore  entitled  to  a  commission  of  two  per 
cent  on  all  State  taxes  collected  by  him  and  paid  over  to 
the  State  Treasurer.  The  provision  in  the  Inheritance  Tax 
law  allowing  the  county  treasurer  to  retain  as  a  commis- 
sion or  fee  for  collecting  each  inheritance  tax  two  per  cent 
of  that  particular  State  tax  is  merely  declaratory  of  the 
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law  already  in  force,  as  provided  by  section  21  of  the  Fees 
and  Salaries  act.  In  fact,  if  section  21  had  been  entirely 
omitted  from  the  Inheritance  Tax  law,  could  any  reason 
be  given  why  appellant,  as  county  treasurer,  could  not  re- 
tain two  per  cent  from  all  inheritance  taxes  collected  by 
him  under  section  21  of  the  Fees  and  Salaries  act?  If  the 
provision  of  the  Inheritance  Tax  law  in  question  is  uncon- 
stitutional, as  held  in  the  above  opinion  on  the  authority 
of  Jones  V.  O'Connell,  supra,  then  the  similar  provision  of 
section  21  of  the  Fees  and  Salaries  act  is  also  unconstitu- 
tional. The  inheritance  tax  collected  by  the  county  treas- 
urer was  a  State  tax,  the  same  as  other  State  taxes  collected 
by  the  county  treasurer  and  paid  over  to  the  State  Treas- 
urer under  the  Revenue  law.  Under  the  plain  provisions 
of  section  10  of  article  10  of  the  constitution  of  1870,  ap- 
pellant, as  a  county  officer,  had  the  right  to  collect  the  fees 
in  question  and  apply  them  on  his  compensation  as  fixed 
by  the  county  board,  and  it  was  his  duty  to  pay  over  any 
balance  to  the  county,  as  held  in  numerous  decisions  of 
this  court  from  the  adoption  of  the  constitution  of  1870 
down  to  the  present  time.  (Kilgore  v.  People,  76  111.  548; 
Broadwell  v.  People,  id.  554;  Cooper  v.  People,  85  id. 
417;  People  V.  Foster,  133  id.  496;  County  of  Mason  v. 
Drainage  Comrs.  140  id.  539;  County  of  LaSalle  v.  MiU 
ligan,  143  id.  321 ;  Carroll  County  v.  Durliam,  219  id.  64; 
Spring  Creek  Drainage  District  v.  Elgin,  Joliet  and  East- 
ern Railway  Co.  249  id.  260;  People  v.  Witzeman,  ante, 
p.  508.)  It  follows  that  the  county  had  the  right  to  sue 
for  and  recover  such  balance. 

I  think  the  judgment  of  the  circuit  court  should  be 
affirmed. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  George  Strand,  Plaintiff  in  Error. 

Opinion  Hied  June  24,  1915, 

1.  Criminai,  law — what  may  he  shown  as  affecting  credibility 
of  prosecuting  witness.  If  the  prosecuting  witness,  in  detailing 
where  he  had  been  before  he  was  assaulted  and  robbed,  testifies 
differently  on  the  trial  than  he  did  on  the  hearing,  it  is  competent, 
after  laying  a  proper  foundation,  to  prove  such  fact  as  affecting 
the  credibility  of  the  witness. 

2.  Same — when  refusal  to  allow  proper  proof  will  not  reverse. 
Refusal  to  permit  proper  proof  tending  to  affect  the  credibility  of 
the  prosecuting  witness  in  a  robbery  case  is  not  ground  for  re- 
versal, where  the  testimony  of  the  police  officer  who  arrested  the 
accused  convincingly  shows  that  the  accused  was  the  robber. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  George  Kersten,  Judge,  presiding. 

O.  C.  Peterson,  for  plaintiff  in  error. 

P.  J.  LucEY,  Attorney  General,  Maclay  Hoyne,  State's 
Attorney,  and  C.  H.  Linscott,  (Francis  E.  Hinckley, 
of  counsel,)  for  the  People. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court; 

Plaintiff  in  error,  George  Strand,  was  convicted  in  the 
criminal  court  of  Cook  county  of  the  crime  of  robbery  and 
was  sentenced  to  serve  an  indeterminate  period  in  the  peni- 
tentiary. He  urges  two  grounds  for  reversal  of  the  judg- 
ment: (i)  That  the  evidence  is  too  indefinite,  uncertain 
and  unreasonable  to  sustain  a  conviction;  and  (2)  that 
the  court  erred  in  not  permitting  impeaching  questions  to 
be  propounded  to  the  prosecuting  witness. 

Two  witnesses  were  called  on  behalf  of  the  People, — 
Bedrich  Bauer,  the  prosecuting  witness,  and  a  police  offi- 
cer, Charles  F.  Smith.  Bauer  testified  that  he  arrived  in 
Chicago  from  Wayne,  Illinois,  at  the  Grand  Central  depot, 
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at  II  :45  P.  M.,  on  October  i8,  1914;  that  he  went  from 
there  to  the  Acme  Hotel,  515  West  Madison  street,  where 
he  engaged  a  room ;  that  he  then  went  to  a  saloon  known 
as  Quincy  No.  9,  at  the  corner  of  Randolph  and  LaSalle 
streets,  where  he  drank  a  glass  of  beer;  that  in  returning 
to  his  hotel  he  arrived  at  the  corner  of  Fifth  avenue  and 
Madison  street  about  12:35  A.  M.,  where  he  was  accosted 
by  Strand,  who  stated  to  him  that  he  had  no  money  for  a 
bed ;  that  he  secured  a  good  view  of  Strand  from  the  light 
of  a  restaurant  nearby;  that  in  response  to  this  statement 
he  said,  "Never  mind;  I  will  give  you  a  dime,"  and  put 
his  hand  in  his  pocket  to  procure  the  money,  whereupon 
Strand  hit  him  in  the  face,  knocking  him  down  and  ren- 
dering him  unconscious  for  a  short  period.  The  blow 
knocked  out  one  of  Bauer's  teeth  and  caused  a  profuse 
flow  of  blood  over  his  face.  He  testified  that  when  he 
regained  consciousness  he  npticed  another  man  standing 
at  his  feet  and  Strand  was  feeling  in  his  pockets;  that 
Strand  had  a  small  knife  in  his  hand,  with  which  he  cut  a 
belt  Bauer  was  wearing  and  that  he  took  from  his  person 
$15.65  in  money,  a  ring  and  the  belt.  Bauer  further  tes- 
tified that  immediately  after  regaining  consciousness  he  be- 
gan calling  for  the  police ;  that  two  police  officers  came  and 
took  him  to  the  police  station ;  that  his  eyes  were  so  filled 
with  blood  he  could  not  tell  which  officer  had  taken  him  to 
the  station;  that  soon  after  he  arrived  at  the  station  offi- 
cer Smith  came  in  with  Strand,  whom  he  immediately  rec- 
ognized and  identified  as  the  person  who  had  assaulted  and 
robbed  him.  He  also  identified  him  upon  the  trial  as  the 
man  who  had  accosted  him  on  the  street,  made  the  assault 
upon  him  and  robbed  him  of  his  money  and  property. 

The  plaintiff  in  error  points  out  that  the  story  told  by 
Bauer  is  incredible  and  unreasonable,  because  he  says  that 
he  went  from  the  Grand  Central  depot  to  the  Acme  Hotel, 
from  there  to  a  saloon  at  the  corner  of  Randolph  and  La- 
Salle streets,  and  from  there  to  the  corner  of  Fifth  avenue 
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and  Madison  street, — all  within  a  period  of  fifty  minutes. 
The  evidence  does  not  disclose  what  distance  Bauer  nec- 
essarily traveled  in  going  to  these  various  places  or  his 
method  of  traveling.  Nothing  is  pointed  out  in  this  re- 
spect to  show  wherein  the  story  told  by  Bauer  is  so  un- 
reasonable as  to  affect  his  credibility. 

Officer  Smith  testified  that  on  this  Sunday  morning,  at 
about  12:45  o'clock,  he  was  going  east  on  the  north  side 
of  Madison  street,  and  when  he  came  to  the  corner  of 
Fifth  avenue  he  heard  someqne  calling  for  the  police;  that 
upon  looking  north  he  saw  two  men  going  across  the  street 
into  an  alley  and  Bauer  was  just  getting  upon  his  feet; 
that  noticing  the  blood  on  Bauer  he  immediately  set  out  in 
pursuit  of  the  two  fleeing  men;  that  these  men  had  en- 
tered an  alley  running  east  from  Fifth  avenue  in  the  block 
between  Madison  and  Washington  streets;  that  he  caught 
up  with  the  younger  of  the  two  men  in  the  alley  about 
fifty  feet  from  the  building  line;  that  he  drew  his  re- 
volver, compelled  the  man  he  had  caught  to  run  alongside 
of  him  and  pursued  the  other  man  east  through  the  alley; 
that  this  man,  who  the  officer  testified  was  Strand,  contin- 
ued along  the  alley  across  LaSalle  street,  which  is  the  first 
street  running  north  and  south  east  of  Fifth  avenue,  to  the 
middle  of  the  block  east  of  LaSalle  street,  when  he  turned 
north  in  an  alley  running  north  and  south  through  that 
block  and  continued  his  flight  to  Washington  street,  where 
he  turned  east,  running  to  Clark  street,  and  thence  south 
in  Clark  street  to  Madison  street,  where  he  entered  a  street 
car  and  sat  down  in  the  rear  seat;  that  the  witness  en- 
tered the  same  car  and  placed  plaintiff  in  error  under  ar- 
rest and  took  him  directly  to  the  police  station.  The  officer 
testified  that  during  this  chase  he  was  about  a  quarter  of  a 
block  behind  Strand  and  did  not  lose  sight  of  him  except 
when  he  turned  a  corner;  that  during  the  chase  he  fired 
three  shots  at  him  from  his  revolver;  that  Strand  was 
"panting  like  a  Marathon  racer"  when  the  witness  reached 
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the  street  car;  that  when  he  arrived  at  the  station  with 
him  he  asked  Strand  why  he  ran,  and  he  replied  that  he 
was  afraid  the  officer  would  shoot  him. 

Strand  testified  in  his  own  behalf  th^  he  was  twenty- 
two  years  of  age  and  worked  for  the  Chicago  Journal; 
that  on  the  evening  of  October  i8  he  left  his  home,  got 
off  the  street  car  at  Madison  and  Clark  streets  and  at- 
tended a  performance  at  the  Columbia  theajtre,  leaving  that 
place  about  10:45  P-  ^j  that  he  then  walked  to  Van- 
Buren  and  State  streets  and  visited  a  friend  of  his,  Mickey 
Gallagher,  who  was  intending  to  work  that  night  deliver- 
ing newspapers;  that  afterwards  he  attended  an  all-night 
nickel  theatre  and  then  walked  to  Washington  street  and 
got  on  a  street  car ;  that  officer  Smith  boarded  the  car  and 
placed  him  under  arrest.  Smith  and  Strand  both  testified 
that  when  Smith  arrested  him  he  asked  the  young  man 
whom  he  had  first  overhauled  whether  he  knew  Strand,  to 
which  he  responded  that  he  did  not. 

The  only  other  witness  to  testify  was  Strand's  father, 
who  was  put  on  as  a  character  witness,  and  testified  that 
v/hen  his  son  was  at  home  he  was  all  right  but  otherwise 
he  knew  nothing  about  him.  This  was  all  the  evidence 
offered,  and  is  not  only  sufficient  to  sustain  the  conviction 
but  discloses  the  guilt  of  plaintiff  in  error  almost  beyond 
the  possibility  of  a  doubt. 

On  cross-examination  Bauer  testified  that  he  had  not 
been  in  Moler's  barber  college  that  night.  He  was  then 
asked  if  at  the  preliminary  hearing  he  was  not  asked  this 
question,  "Were  you  in  Moler's  barber  college?"  and  if  he 
did  not  answer,  "Yes."  He  v/as  then  asked  if  upon  the 
preliminary  hearing  he  was  not  asked  this  question,  "Did 
the  man  follow  you  out  of  the  Moler's  barber  college? — 
the  man  that  held  you  up?"  and  if  he  did  not  answer, 
"Yes."  To  each  of  these  questions  an  objection  was  sus- 
tained. This  ruling  of  the  court  was  erroneous.  If  in  de- 
tailing where  he  had  been  on  the  night  in  question  Bauer 
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had  testified  at  the  preliminary  hearing  to  a  different  state 
of  facts  than  that  testified  to  by  him  upon  the  trial  it  was 
proper  to  show  this  as  affecting  his  credibility.  We  are 
of  the  opinion,  Ifcwever,  that  this  error  was  not  so  preju- 
dicial as  to  warrant  a  reversal  of  the  judgment.  Bauer 
positively  identified  Strand  as  the  person  who  assaulted  and 
robbed  him.  Officer  Smith  testified  that  he  started  in  pur- 
suit of  Strand  upon  seeing  him  leave  Bauer  upon  the  side- 
walk and  continued  that  pursuit  without  interruption  until 
he  captured  him.  His  identification  of  Strand  as  the  per- 
son guilty  of  the  offense  was  complete  and  convincing.  We 
do  not  see  how  it  could  have  been  affected  by  any  contra- 
diction as  to  the  place  where  Bauer  had  first  seen  him  that 
night  or  the  different  places  Bauer  had  visited  before  the 
assault  was  made  upon  him. 

The  judgment  of  the  criminal  court  is  affirmed. 

Judgment  affirmed. 


Charles  Michelson,  Appellant,  vs.  The  Judson  Freight 
Forwarding  Company  et  al. — (The  Union  Pacific 
RAII.ROAD  Company,  Appellee.) 

Opinion  Hied  June  24,  1915, 

1.  Carriers — inter-State  shipment  is  governed  by  Inter-State 
Commerce  act.  The  provisions  of  the  Inter-State  Commerce  act, 
including  the  Carmack  amendment,  apply  to  all  inter-State  ship- 
ments, and  they  apply,  so  far  as  the  liability  of  the  initial  carrier 
for  any  loss  on  the  goods  is  concerned,  whether  the  initial  car- 
rier issues  a  through  bill  of  lading  or  one  merely  to  the  terminus 
of  its  own  line. 

2.  Same — Inter-State  Commerce  act  has  superseded  all  State 
laws  on  the  subject.  The  Inter-State  Commerce  act,  with  its 
amendment  fixing  the  liability  of  carriers  of  inter-State  shipments, 
was  intended  to  cover  the  full  field  of  inter-State  shipments,  and 
its  effect  is  to  supersede  all  State  laws  on  the  subject. 

3.  Same — limitation  of  liability  in  consideration  of  lower  rate 
is  not  prohibited.     A  provision  in  a  bill  of  lading  for  an  inter- 


Jul, '15.]       MiCHELSON  17.  JUDSON  FORWARDING  Co.       547 

State  shipment  restricting  the  amount  recoverable  by  the  shipper 
to  a  certain  sum  per  hundred  pounds  in  consideration  of  the  pay- 
ment of  a  lower  tariff  rate  than  would  otherwise  apply,  is  not 
such  a  restriction  of  liability  as  is  prohibited  by  the  Carmack 
amendment  to  the  Inter- State  Commerce  act. 

4.  Same — effect  where  published  tariff  rate  is  based  on  valua- 
tion of  goods.  Where  the  published  tariff  rate  for  an  inter-State 
shipment  is  based  upon  a  certain  valuation  of  the  goods  carried, 
and  such  valuation  is  placed  upon  the  goods  by  the  shipper  for 
the  purpose  of  obtaining  such  rate,  the  recovery  in  case  of  loss  of 
the  goods  is  limited  to  the  valuation  given,  irrespective  of  the  bill 
of  lading  or  contract  limiting  the  carrier's  liability. 

5.  Appeals  and  errors — a  party  is  not  entitled  to  complain  of 
error  he  has  invited.  A  party  is  not  entitled  to  urge  as  error  in  a 
court  of  review  the  action  of  the  trial  court  in  holding  as  correct 
the  propositions  of  law  submitted  by  him. 

Appeai.  from  the  Branch  "C"  Appellate  Court  for  the 
First  District; — ^heard  in  that  court  on  appeal  from  the 
Municipal  Court  of  Chicago;  the  Hon.  Harry  Olson, 
Judge,  presiding. 

Roy  D.  Keehn,  (Edward  G.  Woods,  of  counsel,)  for 
appellant. 

John  A.  Sheean,  for  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

Appellant,  Charles  Michelson,  commenced  suit  in  the 
municipal  court  of  Chicago  against  the  Judson  Freight  For- 
warding Company,  the  Southern  Pacific  Railroad  Company 
and  the  Union  Pacific  Railroad  Company  to  recover  for  the 
loss  of  certain  goods  and  household  effects  owned  by  him 
and  which  had  been  shipped  from  Oakland,  California,  to 
Chicago,  Illinois,  and  which  were  destroyed  by  fire  in  tran- 
sit at  Sidney,  Nebraska,  being  transported  by  the  Union 
Pacific  Railroad  Company.  Afterwards,  by  stipulation,  the 
Judson  Freight  Forwarding  Company  and  the  Southern  Pa- 
cific Railroad  Company  were  dismissed  as  defendants  and 
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an  amended  statement  of  claim  was  filed  against  the  Union 
Pacific  Railroad  Company  as  sole  defendant.  The  amended 
statement  of  claim  on  which  the  case  was  tried  charged  that 
the  defendant,  the  Union  Pacific  Railroad  Company,  in  the 
month  of  October,  1907,  in  the  city  of  Ogden,  State  of 
Utah,  agreed  for  a  consideration  to  safely  transport  certain 
goods  of  the  plaintiff,  (specifically  naming  them,)  including 
certain  valuable  paintings,  from  the  city  of  Ogden,  in  the 
State  of  Utah,  to  the  city  of  Chicago,  in  the  State  of  Illi- 
nois, and  there  deliver  the  same  to  plaintiff,  and  received 
said  goods  for  such  purpose ;  that,  not  regarding  its  prom- 
ise, said  defendant  did  not  take  care  of  said  goods  or  safely 
carry  and  deliver  the  same  to  the  plaintiff,  but,  on  the  con- 
trary thereof,  has  utterly  refused  and  neglected  so  to  do,  by 
reason  whereof  said  goods  became  lost  to  the  plaintiff,  to 
the  damage  of  the  plaintiff,  etc. 

The  amended  affidavit  of  merits  of  the  defendant,  the 
Union  Pacific  Railroad  Company,  denied  the  agreement  to 
transport  the  goods  of  the  plaintiff  from  the  city  of  Ogden 
to  the  city  of  Chicago  and  safely  deliver  the  same  to  the 
plaintiff  or  his  agent,  but  admitted  receiving,  at  the  time  al- 
leged, from  the  Southern  Pacific  Railroad  Company,  a  car- 
load of  goods  which  was  being  transported  under  a  written 
contract,  (the  receipt  or  bill  of  lading  issued  by  the  South- 
ern Pacific  Railroad  Company,  which  will  be  hereinafter 
referred  to,)  and  that  defendant  depends  upon  each  and 
every  clause  thereof  for  its  defense  to  this  action.  Defend- 
ant admitted  the  goods  were  destroyed  but  denied  that  such 
loss  occurred  by  reason  of  any  neglect  or  failure  of  duty  on 
its  part.  Defendant  averred  that  the  plaintiff  is  estopped 
from  denying  that  the  consignor  of  the  goods,  the  Jud- 
son  Freight  Forwarding  Company,  was  the  duly  authorized 
agent  of  the  plaintiff  for  the  purpose  of  contracting  with 
the  defendant  for  the  transportation  of  the  goods  in  ques- 
tion and  from  denying  that  the  contract  (the  bill  of  lad- 
ing above  referred  to)  is  binding  upon  him,  and  is  further 
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estopped  from  denying  that  the  Stringer  Storage  Company 
and  Mrs.  C.  Michelson  were  the  plaintiff's  agents  for  the 
purpose  of  authorizing  the  Judson  Freight  Forwarding 
Company  to  ship  the  goods  under  such  contract,  for  the 
reason  that  Mrs.  Michelson  was  in  sole  possession  of  said 
goods  at  the  time  they  were  delivered  to  the  Judson  Freight 
Forwarding  Company  for  the  shipment  thereof  and  the 
Judson  Freight  Forwarding  Company  was  clothed  with  au- 
thority to  ship  the  goods  under  such  contract,  and  neither 
the  defendant  nor  the  Southern  Pacific  Railroad  Company 
was  apprised,  at  the  time  of  the  shipment,  of  any  restriction 
of  authority  on  the  part  of  the  Judson  Freight  Forwarding 
Company  to  enter  into  the  contract  referred  to.  Defendant 
further  alleged  that  if  the  plaintiff  was  the  owner  of  the 
goods  he  is  estopped  from  claiming  that  at  the  time  of 
their  loss  they  were  of  any  greater  value  than  $361.25,  for 
the  reason  that  neither  the  Southern  Pacific  Railroad  Com- 
pany nor  any  of  its  connecting  lines  were  advised  that  the 
value  of  the  goods  was  more  than  that  sum,  and  the  Jud- 
son Freight  Forwarding  Company  represented  the  value  of 
the  goods  to  be  $361.25  and  no  more,  which  said  sum  was 
the  amount  agreed  upon  as  the  value  of  said  shipment  by 
the  carrier  and  shipper,  and  had  it  not  been  for  the  rep- 
resentation that  the  value  of  the  goods  was  only  $361.25 
the  defendant  would  have  charged  a  higher  rate  for  the 
transportation  of  the  goods  in  question.  It  is  further  al- 
leged that  at  the  time  of  shipment  the  goods  in  question 
were  delivered  to  the  Southern  Pacific  Railroad  Company 
and  that  company  was  not  notified  that  the  consignment 
contained  valuable  paintings  or  pictures,  as  set  forth  in 
plaintiflF's  claim,  and  if  the  value  claimed  had  been  then 
stated  to  the  Southern  Pacific  Railroad  Company,  the  said 
paintings  and  pictures  would  not  have  been  accepted  as 
freight  on  account  of  their  great  value,  and  on  account  of 
these  facts  plaintiff  is  estopped  from  claiming  a  value  over 
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and  above  that  actually  represented  to  the  Southern  Pacific 
Railroad  Company  at  the  time  of  receiving  the  pictures.  It 
is  further  denied  that  said  goods  were  of  the  value  claimed, 
and  it  is  alleged  that  the  owner  of  the  said  goods  collected 
from  the  Commercial  Union  Assurance  Company  the  sum 
of  $1638.75,  and  has  not  given  to  the  defendant  the  benefit 
of  any  insurance  effected  by  or  on  account  of  said  freight. 
The  case  having  come  on  for  hearing,  a  jury  was  waived 
and  the  plaintiff  moved  the  court  to  strike  from  the  files 
that  portion  of  the  defendant's  amended  affidavit  of  merits 
v/hich  set  up  as  a  defense  a  bill  of  lading  or  contract  exist- 
ing between  the  Judson  Freight  Forwarding  Company  and 
the  Southern  Pacific  Railroad  Company,  and  to  strike  from 
the  amended  affidavit  of  merits  all  allegations  in  regard  to 
insurance,  which  motion  was  taken  under  advisement  by  the 
court  and  subsequently  allowed.  Certain  propositions  of 
law  were  submitted  by  the  defendant  and  refused,  and  the 
court  made  the  following  statement :  "For  the  information 
of  the  Appellate  Court  the  trial  court  states  that  the  prin- 
cipal reason  for  refusing  the  propositions  of  law  aforesaid 
tendered  was  that  the  trial  court  does  not  regard  the  con- 
tract offered  by  the  defendant  in  evidence  as  a  contract  of 
through  shipment,  but  only  a  contract  to  carry  from  Oak- 
land, California,  to  Ogden,  Utah."  Thereupon  the  court 
returned  a  finding  in  favor  of  the  plaintiff  and  against  the 
defendant,  the  Union  Pacific  Railroad  Company,  for  the 
sum  of  $7786.50,  the  full  value  of  the  goods  as  proven  on 
the  trial,  and  entered  judgment  thereon.  Defendant  prayed 
an  appeal  to  the  Appellate  Court  for  the  First  District, 
which  court  reversed  the  judgment  of  the  municipal  court 
and  gave  judgment  against  said  defendant,  the  Union  Pa- 
cific Railroad  Company,  for  $361.25,  being  the  valuation  de- 
clared in  the  bill  of  lading  at  $5  per  hundred  pounds,  the 
total  weight  being  7225  pounds.  A  certificate  of  impor- 
tance was  granted  to  the  plaintiff  in  the  court  below  by 
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the  Appellate  Court  and  the  case  has  been  brought  to  this 
court  by  appeal. 

Appellant  assigns  as  error  the  action  of  the  Appellate 
Court  in  reversing  the  judgment  of  the  municipal  court. 
The  appellee  has  assigned  as  cross-error  that  the  Appellate 
Court  erred  in  holding  that  in  submitting  the  eighth  propo- 
sition of  law  in  the  trial  court  the  appellee  expressly  invited 
a  finding  that  it  could  not  rely  upon  the  validity  of  the  in- 
surance clause  contained  in  the  bill  of  lading  under  which 
the  shipment  involved  in  the  litigation  moved,  and  that  be- 
cause of  this  fact  the  questions  as  to  whether  the  provision 
in  the  bill  of  lading  containing  the  insurance  clause  was 
enforcible  by  the  initial  carrier,  and  as  to  whether  such  pro- 
vision inured  to  the  benefit  of  the  Union  Pacific  Railroad 
Company,  were  not  involved  upon  the  record  made  in  the 
lower  court,  and  that  the  Appellate  Court  erred  in  entering 
any  judgment  against  the  Union  Pacific  Railroad  Company. 

The  facts  of  the  case  as  they  appear  from  the  evidence 
are  as  follows:  The  plaintiflF,  who  was  the  owner  of  the 
goods,  left  San  Francisco  in  October,  1907.  His  wife,  who 
remained  behind,  engaged  the  services  of  the  Stringer  Stor- 
age Company  of  San  Francisco  to  pack  and  ship  the  goods 
in  question.  The  manager  of  the  Stringer  Storage  Com- 
pany (Sam  Brogden)  advised  her,  as  he  testified,  that  she 
could  get  a  lower  rate  by  shipping  the  goods  through  the 
Judson  Freight  Forwarding  Company,  which  was  engaged 
in  the  business  of  forwarding  such  shipments  and  made  up 
different  consignments  of  through  freight  into  car-load  lots 
and  in  that  way  obtained  a  lower  rate.  As  a  result  of  this 
conversation  employees  of  the  Stringer  Storage  Company 
packed  the  goods  and  sent  them  to  the  warehouse  of  the 
Judson  Freight  Forwarding  Company.  Brogden,  at  the  re- 
quest of  Mrs.  Michelson,  as  he  claims,  also  took  out  insur- 
ance to  the  amount  of  $2000  on  these  goods  in  the  name 
of  Mrs.  Michelson,    Upon  the  delivery  of  the  goods  to  the 


552        MiCHELSON  V.  JUDSON  FORWARDING   CO.        KW  111. 

Judson  Freight  Forwarding  Company  the  Stringer  Storage 
Company  executed  a  shipping  order  and  release,  as  follows : 

"To  agent  Judson  Freight  Forwarding  Co.,  San  Fran,,  Cal. 

"Please  forward  lot  of  household  goods  consigned  and  marked: 
To  C.  Michelson, street,  c/o  New  York  American  sta- 
tion, New  York,  N.  Y. 

"In  consideration  of  the  reduced  rate  made  for  the  shipment 
of  my  household  goods  it  is  understood  and  agreed  that  Judson 
Freight  Forwarding  Co.  acts  only  as  agents  for  the  shipper,  and 
is  not  responsible  for  damage  or  loss  beyond  the  amount  which 
may  be  collected  from  the  railroad  companies  over  whose  lines  said 
goods  are  forwarded.  Desiring  to  receive  the  benefit  of  the  re- 
duced rate,  I  assume  all  risk  of  breaking  or  chafing,  and  release 
goods  to  the  value  of  $5  per  cwt.  in  case  of  loss  or  damage,  and 
subject  to  other  printed  conditions  of  Judson  Freight  Forwarding 
Co.'s  freight  receipt  and  regular  bill  of  lading  issued  by  the  rail- 
road company  via  whose  lines  goods  are  forwarded.  It  is  further 
expressly  agreed  that  Judson  Freight  Forwarding  Co.  will  not  be 
responsible  for  loss  or  damage  of  goods,  by  fire  or  otherwise,  in 
excess  of  $5  per  cwt.  valuation,  while  in  their  care  in  warehouses 
awaiting  shipment. 

"Weight,  7225;  rate,  $2.75  per  100  pounds  from  San  Fran., 
Cal.,  to  New  York  City.    Signed  in  duplicate. 

Stringer  Storage  Co. 
Consignor  or  his  (or  her)  agent, 
Sam  Brogden." 

The  Judson  Freight  Forwarding  Company  then  gave  to 
the  Stringer  Storage  Company  a  receipt  in  form  as  follows : 

"San  Francisco,  Cal.,  1907. 

"Received  from  Stringer  Storage  Co.  the  following  described 
freight,  (contents  and  value  unknown,)  to  be  forwarded  to  near- 
est distributing  point  after  receipt  of  same.  This  receipt  is  given 
and  received  with  the  express  understanding  that  the  goods  herein 
described  are  all  second-hand  household  goods  and  are  subject  to 
be  shipped  by  the  Judson  Freight  Forwarding  Co.  as  part  of  a  car- 
load, and  that  said  company,  acting  only  as  agents  for  shippers,  is 
not  responsible  for  damage  or  loss  beyond  the  amount  which  may 
be  collected  from  the  railroad  companies  over  whose  lines  the  said 
goods  are  shipped. 

"Consigned  to  C.  Michelson;  destination,  New  York  City; 
street  address,  c/o  New  York  American,  via  point  of  distribution, 
Chicago." 

Then  followed  a  description  and  designation  of  the  sev- 
eral packages,  cases  and  crates  and  their  contents,  and  also 
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a  clause  as  follows :    "Released  to  valuation  of  $5  per  cwt. 
and  entirely  at  owner's  risk." 

The  goods  were  then  delivered  by  the  Judson  Freight 
Forwarding  Company  to  the  Southern  Pacific  Railroad 
Company  and  loaded  in  car  No.  50,259,  and  the  railroad 
company  issued  to  the  forwarding  company  its  bill  of  lad- 
ing therefor,  dated  October  i,  1907,  signed  by  G.  W. 
Fletcher,  as  agent,  the  material  portions  of  which  here  in- 
volved being  as  follows:  "Delivered  to  the  Southern  Pa- 
cific Company  at  Oakland  the  following  described  packages, 
in  apparent  good  order,  (contents  and  value  unknown,) 
consigned  as  marked  and  numbered  below,  to  be  carried  up- 
on the  conditions  expressed  herein  to  the  company's  freight 
station  at  Ogden  and  there  delivered  in  like  good  order  to 
the  consignee  or  owner,  or  to  order  of  said  consignee  or 
owner,  or  to  such  company  or  carriers  (if  the  same  are  to 
be  forwarded  beyond  said  station)  whose  line  may  be  con- 
sidered a  part  of  the  route  to  the  place  of  destination  of 
said  goods  or  packages,  it  being  distinctly  stipulated  that 
the  responsibility  of  this  company  shall  cease  at  the  station 
where  delivered  to  such  person  or  carrier.  It  is  further 
stipulated  that  the  service  to  be  performed  hereunder  shall 
be  subject  to  the  conditions,  whether  printed  or  written, 
herein  contained,  and  said  conditions  are  hereby  agreed  to 
by  the  shipper  and  by  him  accepted  for  himself  and  his  as- 
signs as  just  and  reasonable.  *  *  *  Routing:  To  enable 
it  to  guarantee  through  rates,  the  absolute  and  unqualified 
right  of  routing  beyond  its  own  terminal  is  reserved  by  the 
Southern  Pacific  Company.  *  *  *  Responsibility :  The 
responsibility  of  this  company  and  each  succeeding  carrier 
for  loss  or  damage  does  not  extend  beyond  its  own  line. 
*  *  *  Adjustment  of  losses:  Except  when  otherwise 
agreed,  the  value  or  cost  of  property  at  place  and  date  of 
shipment  is  to  govern  settlement,  and  carrier  is  to  have  the 
benefit  of  any  insurance  effected  by  or  on  account  of  the 
owners  of  said  freight.     ♦     ♦     *     Received  the  following 
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described  packages,  in  apparent  good  order,  (contents  and 
value  unknown,)  consigned  as  marked  and  numbered  be- 
low, to  be  transported,  upon  the  conditions  expressed  here- 
in, to  the  company's  freight  station  at  Ogden  and  there  de- 
livered in  like  good  order  to  the  consignee  or  owner,  or  to 
order  of  said  consignee  or  owner,  or  to  such  company  or 
carriers  (if  the  same  are  to  be  forwarded  beyond  said  sta- 
tion) whose  line  may  be  considered  a  part  of  the  route  to 
the  place  of  destination  of  said  goods  or  packages,  it  being 
distinctly  stipulated  that  the  responsibility  of  this  company 
shall  cease  at  the  station  where  delivered  to  such  person 
or  carrier.  It  is  further  stipulated  that  the  service  to  be 
performed  hereunder  shall  be  subject  to  the  conditions, 
whether  printed  or  written,  herein  contained.  *  ♦  ♦  Rate 
of  freight  named  above  is  guaranteed  on  this  shipment  for 
the  transportation  from  Oakland  to  Chicago." 

A  release,  signed  by  the  Judson  Freight  Forwarding 
Company,  was  printed  upon  the  bill  of  lading,  as  follows: 
''Desiring  to  receive  the  benefit  of  any  lower  rate  provided 
for  freight  upon  carriers  being  released,  or  at  owner's  risk, 

at  a  specified  value  of ,  in  consideration  of  such 

lower  rate  being  applied  on  the  within  shipment  we  hereby 
agree  that  none  of  said  carriers  is  to  be  liable  for  any  loss 
or  damage  of  any  kind,  except  such  as  may  be  caused  by 
its  gross  negligence,  and  that  the  goods  covered  by  this  bill 
of  lading  are  of  the  value  of  $5  per  cwt.,  and  that  in  no 
event  is  carrier  to  be  liable  for  any  loss  of  or  damage  to 
said  goods,  from  any  cause,  in  excess  of  the  valuation  above 
named." 

The  tariff  rate  on  file  with  the  Inter-State  Commerce 
Commission  for  household  goods  in  car-load  lots  between 
Oakland  and  Chicago,  when  released  to  a  valuation  of  $5 
per  hundred  pounds,  was  $i.i2j4  per  hundred  pounds  with 
a  20,000  pound  minimum,  and  the  rate  on  the  same  goods 
in  car-load  lots  between  said  points  when  not  released  to 
a  valuation  of  $5  per  hundred  pounds  was  $1.75  per  hun- 
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dred  pounds.  The  rate  on  the  same  goods  in  less  than  car- 
load lots,  under  released  valuation,  was  $3.40  per  hundred 
pounds,  and  when  the  valuation  was  not  released,  $5.10  per 
hundred  pounds.  The  freight  charged  -and  paid  for  the 
shipment  in  question  between  Oakland  and  Chicago  was 
$1,125^  per  hundred  pounds.  These  tariff  schedules  were 
introduced  in  evidence. 

It  is  the  contention  of  appellee  that  as  the  shipment  in 
question  was  from  a  point  in  one  State  to  a  point  in  another 
State,  the  provisions  of  the  Inter-State  Commerce  act  as 
amended  and  as  said  act  has  been  construed  by  the  Federal 
courts  apply,  and  that  the  provisions  of  the  bill  of  lading 
issued  by  the  Southern  Pacific  Railroad  Company  to  the 
Judson  Freight  Forwarding  Company,  acting  as  agent  for 
the  owner  of  the  goods,  fix  the  responsibility  of  the  South- 
ern Pacific  Railroad  Company  as  the  initial  carrier  and  in- 
ure to  the  benefit  of  all  connecting  carriers,  including  the 
appellee,  the  Union  Pacific  Railroad  Company,  and  that  the 
provisions  of  said  bill  of  lading  as  to  the  valuation  of  the 
goods  in  case  of  loss  and  the  amount  which  the  owner  was 
to  receive  by  reason  of  any  insurance  effected  by  or  on  ac- 
count of  the  owner  of  said  freight  also  inure  to  the  benefit 
of  the  initial  and  other  carriers  of  such  freight,  including 
the  appellee.  The  appellant  contends  that  the  bill  of  lading 
issued  by  the  Southern  Pacific  Railroad  Company  merely 
provided  for  carrying  the  goods  in  question  from  Oakland, 
California,  to  Ogden,  Utah;  that  it  was  not  a  through  bill 
of  lading,  and  that  its  provisions  cannot  be  applied  to  the 
transportation  of  the  goods  beyond  the  destination  named 
therein,  which  was  Ogden,  and  that  the  subsequent  carriage 
of  the  goods  by  appellee  from  Ogden  to  the  place  where 
they  were  destroyed  was  on  an  implied  contract  to  safely 
transport  and  deliver  these  goods,  and  that  appellee  is  there- 
fore liable  for  the  full  value  thereof. 

Section  20  of  the  Inter-State  Commerce  act,  as  amended 
June  29,  1906,  (34  U.  S.  Stat,  at  Large,  584,  595,)  com- 
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monly  known  as  the  Carmack  amendment,  is  as  follows: 
"That  any  common  carrier,  railroad  or  transportation  com- 
pany receiving  property  for  transportation  from  a  point  in 
one  State  to  a  point  in  another  State  shall  issue  a  receipt 
or  bill  of  lading  therefor,  and  shall  be  liable  to  the  lawful 
holder  thereof  for  any  loss,  damage  or  injury  to  such  prop- 
erty caused  by  it  or  by  any  common  carrier,  railroad  or 
transportation  company  to  which  such  property  may  be  de- 
livered or  over  whose  line  or  lines  such  property  may  pass, 
and  no  contract,  receipt,  rule  or  regulation  shall  exempt 
such  common  carrier,  railroad  or  transportation  company 
from  the  liability  hereby  imposed :  Provided,  that  nothing 
in  this  section  shall  deprive  any  holder  of  such  receipt  or 
bill  of  lading  of  any  remedy  or  right  of  action  which  he 
has  under  existing  law ;  that  the  common  carrier,  railroad 
or  transportation  company  issuing  such  receipt  or  bill  of 
lading  shall  be  entitled  to  recover  from  the  common  carrier, 
railroad  or  transportation  company  on  whose  line  the  loss, 
damage  or  injury  shall  have  been  sustained,  the  amount  of 
such  loss,  damage  or  injury  as  it  may  be  required  to  pay 
to  the  owners  of  such  property,  as  may  be  evidenced  by  any 
receipt,  judgment  or  transcript  thereof." 

This  statute  has  been  held  by  the  Supreme  Court  of  the 
United  States  to  be  constitutional.  {Atlantic  Coast  Line 
Railway  Co,  v.  Riverside  Mills,  219  U.  S.  186.)  It  has 
also  been  held  in  construing  the  act  that  almost  every  de- 
tail of  the  subject  is  covered,  and  there  can  be  no  doubt  but 
that  Congress  intended  by  the  act  to  take  full  possession  of 
the  subject  of  inter-State  shipments,  and  that  the  effect  of 
the  act  was  to  supersede  all  State  laws  and  regulations  on 
the  subject.  {Adams  Express  Co.  v.  Croninger,  226  U.  S. 
491 ;  Gamble-Robinson  Co.  v.  Union  Pacific  Railroad  Co. 
262  111.  400.)  In  the  case  at  bar  the  shipment  in  question 
was  an  inter-State  shipment,  and  there  can  be  no  question 
but  that  it  was  governed  by  the  provisions  of  the  Inter-State 
Commerce  act,  including  the  Carmack  amendment.    It  was 
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the  duty  of  the  initial  carrier,  the  Southern  Pacific  Railroad 
Company,  to  issue  a  receipt  or  bill  of  lading  for  the  goods 
in  question,  but  whether  it  issued  a  bill  of  lading  from  Oak- 
land to  Chicago  or  not,  the  provisions  of  the  act,  so  far  as 
the  liability  of  the  initial  carrier  for  any  loss  of  the  goods 
en  route  is  concerned,  would  apply.  Gamble-Robinson  Co. 
V.  Union  Pacific  Railroad  Co.  supra. 

In  the  case  of  Kansas  City  Southern  Railroad  Co.  v. 
Carl,  227  U.  S.  639,  it  was  held  that  a  clause  in  the  bill  of 
lading  by  which  the  shipper  released  the  valuation  of  the 
shipment  to  $5  per  hundred  pounds  was  valid  and  would 
inure  to  the  benefit  of  a  connecting  carrier.  If  the  bill  of 
lading  in  the  case  at  bar  had  provided  for  transporting  the 
goods  in  question  from  Oakland  to  Chicago  there  would  be 
no  question  but  that  the  clause  in  the  bill  of  lading  fixing 
the  valuation  of  the  goods  at  $5  per  hundred  pounds  could 
be  availed  of  by  the  initial  carrier,  the  Southern  Pacific 
Railroad  Company,  and  also  by  the  appellee,  the  Union  Pa- 
cific Railroad  Company,  as  a  connecting  carrier,  under  the 
holding  in  the  Carl  case.  In  that  case  it  is  said :  "The  lia- 
bility of  any  carrier  in  the  route  over  which  the  articles 
were  routed,  for  loss  or  damage,  is  that  imposed  by  the  act 
as  measured  by  the  original  contract  of  shipment,  so  far 
as  it  is  valid  under  the  act."  In  construing  the  Carmack 
amendment  it  has  been  held  by  the  Supreme  Court  of  the 
United  States  that  a  provision  in  the  bill  of  lading  limiting 
the  amount  recoverable,  in  case  of  loss,  to  $5  per  hundred 
pounds  in  consideration  of  the  payment  by  the  shipper  of 
a  lower  lawful  tariff  rate,  does  not  constitute  an  exemption 
from  liability  such  as  is  forbidden  by  the  Carmack  amend- 
ment. Adams  Express  Co.  v.  Croninger,  supra;  Kansas 
City  Southern  Railroad  Co.  v.  Carl,  supra;  Great  North- 
ern Railway  Co.  v.  O'Conner,  232  U.  S.  508. 

It  is  very  doubtful  if  the  bill  of  lading  in  this  case, 
when  read  as  an  entirety,  can  be  construed  other  than  as  a 
through  bill  of  lading.     It  provides  that  the  goods  should 
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be  carried  to  the  place  of  destination,  and  the  consignee  is 
the  Judson  Freight  Forwarding  Company,  319  Marquette 
street,  Chicago,  Illinois,  and  the  destination  is  Chicago,  Illi- 
nois. A  through  rate  or  freight  charge  of  $i.i2>^  per 
hundred  pounds  was  made,  which  was  the  rate  made  and 
published  under  the  provisions  of  the  Inter-State  Commerce 
act  for  goods  of  a  valuation  of  $5  per  hundred  pounds 
shipped  in  car-load  lots. 

In  the  case  of  Boston  and  Maine  Railroad  Co.  v. 
Hooker,  233  U.  S.  97,  (58  L.  ed.  868,)  it  was  held  that  a 
regulation  contained  in  the  published  tariffs  of  an  inter- 
State  railway  carrier  on  file  with  the  Inter-State  Commerce 
Commission  limiting  baggage  liability  to  $100  unless  a 
greater  value  is  declared  and  stipulated  by  the  owner  and 
the  excess  charges  paid  is  binding  upon  the  passenger  in 
case  of  loss  of  the  baggage  through  the  carrier's  negligence, 
regardless  of  the  passenger's  lack  of  knowledge  of  or  assent 
to  such  regulation  and  regardless  of  the  carrier's  failure  to 
inquire  as  to  the  value  of  the  baggage  or  of  its  outward 
appearance  as  indicating  greater  value,  any  State  law  or 
policy  to  the  contrary  having  been  superseded  when  Con- 
gress, by  the  amendment  of  June  29,  1906,  to  the  act  to 
regulate  commerce  of  February  4,  1887,  took  possession 
of  the  subject  of  the  inter-State  railway  transportation  of 
property.  In  that  case  it  was  said,  quoting  from  Adams 
Express  Co.  v.  Croninger,  supra:  "The  knowledge  of  the 
shipper  that  the  rate  was  based  upon  the  value  is  to  be  pre- 
sumed from  the  terms  of  the  bill  of  lading  and  of  the  pub- 
lished schedules  filed  with  the  commission." 

In  Kansas  City  Southern  Railroad  Co.  v.  Carl,  supra, 
the  court  said :  "The  valuation  the  shipper  declares  deter- 
mines the  legal  rate  where  there  are  two  rates  based  upon 
valuation.  He  must  take  notice  of  the  rate  applicable,  and 
actual  want  of  knowledge  is  no  excuse.  The  rate,  when 
made  out  and  filed,  is  notice,  and  its  effect  is  not  lost  al- 
though it  is  not  actually  posted  in  the  station.     (  Texas  and 
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Pacific  Railroad  Co.  v.  Mugg,  202  U.  S.  242;  50  L.  ed. 
loii ;  26  Sup.  Ct.  Rep.  648;  Chicago  and  Alton  Railroad 
Co.  V.  Kirby,  225  U.  S.  155;  56  L.  ed.  1033;  32  Sup.  Ct. 
Rep.  648.)  It  would  open  a  wide  door  to  fraud  and  de- 
stroy the  uniform  operation  of  the  published  tariff  rate 
sheets.  When  there  are  two  published  rates,  based  upon 
difference  in  value,  the  legal  rate  automatically  attaches 
itself  to  the  declared  or  agreed  value.  Neither  the  inten- 
tional nor  accidental  mis-statement  of  the  applicable  pub- 
lished rate  will  bind  the  carrier  or  shipper.  The  lawful  rate 
is  that  which  the  carrier  must  exact  and  that  which  the 
shipper  must  pay.  ♦  *  ♦  To  the  extent  that  such  limi- 
tations of  liability  are  not  forbidden  by  law  they  become, 
when  filed,  a  part  of  the  rate."  It  was  further  stated  in 
the  opinion  in  that  case:  "It  is  true  that  the  Carmack 
amendment  requires  a  receipt  or  bill  of  lading  to  be  issued 
concerning  shipments  of  property  in  inter-State  commerce, 
and  that  in  the  cases  construing  that  amendment  a  bill  of 
lading  was  issued,  and  according  to  the  circumstances  of 
the  case,  the  bill  of  lading  and  its  effect  are  discussed  in 
each  of  these,  but  the  effect  of  filing  the  schedule  is  not 
lost  sight  of,  and  the  doctrine  of  the  previous  cases  as  to 
the  purpose  of  filing  and  the  necessity  of  adherence  to  such 
schedule  is  uniformly  recognized."  It  was  also  said :  "The 
liability  of  a  carrier  under  the  Inter-State  Commerce  act 
was  said  in  the  Croninger  case  to  be,  aside  from  the  re- 
sponsibility for  the  default  of  a  connecting  carrier,  'not 
beyond  the  liability  imposed  by  the  common  law,  as  that 
body  of  law  applicable  to  carriers  has  been  interpreted  by 
this  court  as  well  as  many  courts  of  the  States.'  And  in 
that  case  it  was  laid  down  as  the  established  rule  of  com- 
mon law,  *as  declared  by  this  court  in  many  cases,  that  such 
.a  carrier  may  by  a  fair,  open,  just  and  reasonable  agree- 
ment limit  the  amount  recoverable  by  a  shipper  in  case  of 
loss  or  damage,  to  an  agreed  value  made  for  the  purpose 
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of  obtaining  the  lower  of  two  or  more  rates  of  charges 
proportioned  to  the  amount  of  the  risk.'  " 

From  these  decisions  of  the  Supreme  Court  of  the 
United  States,  which  are  controlling,  it  would  seem  that  in 
inter-State  shipments,  irrespective  of  the  bill  of  lading  and 
whether  the  carrier  has  by  proper  bill  of  lading  or  lawful 
contract  limited  its  liability  to  the  shipper  in  case  of  loss, 
the  published  freight  rate  or  tariff,  when  based  on  a  valu- 
ation of  the  goods  carried,  binds  the  carrier,  and  the  valu- 
ation placed  on  the  goods  by  the  shipper  for  the  purpose  of 
obtaining  the  rate  published,  limits  a  recovery  to  such  valu- 
ation in  case  of  loss. 

The  Appellate  Court  held  that  the  bill  of  lading  in  ques- 
tion was  a  through  bill  of  lading,  and  that  the  trial  court 
erred  in  striking  from  the  files  that  portion  of  appellee's 
amended  affidavit  of  merits  which  set  up  as  a  defense  such 
bill  of  lading,  and  in  refusing  to  hold  the  sixth,  ninth  and 
twelfth  propositions  of  law  submitted  by  appellee  in  the  mu- 
nicipal court.     The  sixth  proposition  of  law  is  as  follows: 

"The  court  finds,  as  a  proposition  of  law,  that  under 
the  facts  surrounding  the  shipment  in  question  the  plaintiff, 
Charles  Michelson,  is  bound  by  the  terms  of  the  contract 
under  which  the  said  shipment  originated,  by  virtue  of  the 
relationship  of  principal  and  agent  existing  between  the  said 
plaintiff,  the  Stringer  Storage  Company,  the  Judson  Freight 
Forwarding  Company  and  Mrs.  Charles  Michelson  at  and 
before  the  time  that  the  goods  in  question  were  delivered 
to  the  Southern  Pacific  Company  at  San  Francisco,  Cali- 
fornia, to  the  same  extent  as  if  the  said  contract  had  been 
entered  into  personally  by  the  said  plaintiff  himself.*' 

Mrs.  Michelson  was  not  present  at  the  trial  in  the  mu- 
nicipal court,  but  it  was  admitted  by  the  defendant  in  that 
court  that  if  she  were  present  she  would  testify  that  she 
did  not  give  any  directions  to  the  manager  of  the  Stringer 
Storage  Company  as  to  the  manner  in  which  the  goods 
were  to  be  shipped,  and  that  nothing  was  said  by  him  or 
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by  her  as  to  whether  or  not  the  shipment  should  be  handled, 
in  any  respect,  by  the  Judson  Freight  Forwarding  Com- 
pany. Appellant  has  made  no  argument  on  this  proposi- 
tion, and  we  cannot  say  that  the  Appellate  Court  erred  in 
finding,  from  the  evidence,  that  the  Judson  Freight  For- 
warding Company  was,  under  the  circumstances,  the  agent 
of  appellant,  as  the  owner  of  the  goods,  in  making  the  rate 
and  fixing  the  value  it  did. 

The  ninth  proposition  of  law  was  to  the  effect  that  the 
restrictions  and  limitations  contained  in  the  contract  under 
which  the  shipment  in  question  originated,  with  reference 
to  the  limitation  of  liability,  inure  to  the  benefit  of  the  Un- 
ion Pacific  Railroad  Company.  The  twelfth  proposition  of 
law  asked  the  court  to  find,  as  a  matter  of  law,  that  the 
contract  or  bill  of  lading  in  question  was  a  through  contract 
or  bill  of  lading  from  Oakland,  California,  to  the  point  of 
ultimate  destination.  In  any  event,  under  the  decisions  of 
the  Supreme  Court  of  the  United  States,  appellant  could 
not  recover  more  than  the  declared  valuation  of  the  goods, 
which  was  fixed  at  $5  per  hundred  pounds,  for  the  pur- 
pose of  fixing  the  carrying  charges  at  $i.i2j^  per  hundred 
pounds.  If  the  act  of  the  Judson  Freight  Forwarding  Com- 
pany was  binding  on  the  appellant  in  the  matter  of  fixing 
the  value  of  the  goods  as  well  as  binding  on  appellee  in  the 
matter  of  fixing  the  freight  rate,  it  is  unnecessary  to  con- 
sider the  ninth  and  twelfth  propositions. 

The  eighth  proposition  of  law  was  as  follows : 
"The  court  finds,  as  a  proposition  of  law,  that  the  clause 
in  the  contract  under  which  the  shipment  originated,  pro- 
viding that  the  carriers  should  have  the  benefit  of  any  in- 
surance paid  to  the  shipper  on  account  of  damages  that 
might  be  sustained  to  the  goods  shipped,  is  valid  under  the 
laws  of  the  State  of  Illinois,  but  the  court  finds  that  the 
defendant.  Union  Pacific  Railroad  Company,  cannot  rely 
upon  its  validity  under  the  facts  of  this  case." 

268-30 
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The  Appellate  Court  held  that  appellee,  by  submitting 
this  proposition  of  law  to  the  trial  court,  expressly  invited 
a  finding  that  appellee  could  not  rely  upon  the  validity  of 
the  provision  of  the  bill  of  lading  as  to  the  insurance,  un- 
der the  facts  of  this  case.  As  this  proposition  of  law  is 
worded  it  would  seem  to  be  an  invitation  to  the  trial  court 
to  disregard  any  claim  appellee  might  have  because  of  the 
insurance  on  the  property  or  as  an  abandonment  of  its 
claim  in  that  regard.  A  party  cannot  urge  as  error  in  a 
court  of  review  the  action  of  the  trial  court  in  holding  as 
correct  the  propositions  of  law  submitted  by  him.  Cum- 
mings  v.  People,  211  111.  392;  Palmer  v.  Meriden  Britan- 
nia Co,  188  id.  508. 

For  the  reasons  given,  the  judgment  of  the  Appellate 
Court  will  be  affirmed.  Judgment  affirmed. 


WAI.TER  Brewer,  Trustee,  etc..  Appellee,  vs,  Mary  E. 

Brown  et  al.  Appellants. 

Opinion  filed  June  24,  ipi^. 

1.  Bankruptcy — trustee  not  required  to  wait  until  formal  al- 
lowance of  claims  before  filing  bill  to  set  aside  deeds.  If  a  bank- 
rupt has  scheduled  claims  and  no  assets  to  pay  them  and  the  claims 
have  been  proved,  the  trustee  in  bankruptcy  may  maintain  a  bill 
to  set  aside  deeds  made  by  the  bankrupt  to  defraud  creditors,  and 
it  is  not  necessary  that  the  claims  be  reduced  to  judgment  or  be 
formally  allowed.     {McKey  v.  Smith,  255  111.  465,  explained.) 

2.  Equity — court  cannot  order  conveyance  of  land  not  men- 
tioned in  bill.  The  fact  that  the  law  vests  a  trustee  in  bankruptcy 
with  title  to  the  real  estate  of  the  bankrupt  does  not  authorize  the 
court,  upon  a  bill  by  the  trustee  to  set  aside  specific  conveyances 
as  in  fraud  of  creditors,  to  direct  the  conveyance  to  the  trustee  of 
land  not  mentioned  in  the  bill  nor  included  in  the  relief  prayed. 

3.  Same — when  a  decree  should  direct  conveyance  subject  to 
life  estate  of  widow,  A  decree  setting  aside,  at  the  suit  of  a  trus- 
tee in  bankruptcy,  certain  conveyances  made  by  the  bankrupt  in 
fraud  of  creditors  is  erroneous,  where  it  directs  a' re-conveyance  of 
the  land  without  regard  to  the  life  estate  of  the  bankrupt's  mother, 
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which  she  had  held  for  many  years  under  a  valid  parol  agreement 
establishing  the  limits  of  her  homestead  and  dower  interests. 

4.  Real  property — the  limits  of  homestead  and  dower  inter- 
ests may  be  fixed  by  parol.  The  estates  of  homestead  and  dower 
are  fixed  by  law  and  not  by  contract,  but  it  is  lawful  for  the  heirs 
to  make  a  parol  agreement  with  the  widow  that  she  may  retain 
possession  of  the  farm  for  life  as  and  for  her  homestead  and 
dower  interests. 

Appeal  from  the  Circuit  Court  of  Cumberland  county ; 
the  Hon.  W.  B.  ScholfiEi^d,  Judge,  presiding. 

Emery  Andrews,  and  Raymond  G.  Reai.,  (Charles 
M.  Conner,  of  counsel,)  for  appellants. 

Levi  N.  &  Walter  Brewer,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

On  December  27^  1912,  Nannie  E.  Lacy  filed  a  volun- 
tary petition  in  bankruptcy  in  the  United  States  district 
court  for  the  eastern  district  of  Illinois,  scheduling  liabili- 
ties amounting  to  $4375  and  no  assets,  and  on  January  21, 
191 3,  Walter  Brewer,  the  appellee,  was  appointed  trustee. 
On  May  22,  1913,  the  appellee  filed  his  bill  of  complaint  in 
this  case  in  the  circuit  court  of  Cumberland  county  against 
the  appellants,  Mary  E.  Brown,  H.  W.  Brown  and  Nannie 
E.  Lacy,  asking  the  court  to  set  aside  two  deeds  made  by 
Nannie  E.  Lacy  and  N.  J.  Lacy,  her  husband,  on  May  18, 
1912,— one  to  Mary  E.  Brown,  mother  of  Nannie  E.  Lacy, 
and  the  other  to  H.  W.  Brown,  her  brother, — as  being  in 
fraud  of  creditors.  Nannie  E.  Lacy  answered,  alleging  that 
the  lands  described  in  the  bill,  containing  about  154  acres, 
were  owned  by  her  father,  O.  W.  Brown,  who  died  intes- 
tate on  September  18,  1888,  leaving  her  mother,  Mary  E. 
Brown,  his  widow,  and  the  defendants  H.  W.  Brown  and 
said  Nannie  E.  Lacy  and  two  other  children,  his  only  heirs- 
at-law;    that  shortly  after  his  death  the  said  heirs-at-law 
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agreed  with  their  mother,  Mary  E.  Brown,  that  she  should 
retain  all  the  premises  for  life  as  and  for  her  homestead 
and  dower;  that  said  Mary  E.  Brown  had  occupied  the 
premises  ever  since  by  virtue  of  that  agreement;  that  the 
defendant  H.  W.  Brown,  about  December  26,  1889,  deeded 
to  said  Nannie  E.  Lacy  his  entire  interest  in  the  lands,  sub- 
ject to  the  life  estate  of  his  mother,  to  secure  a  loan  of 
$400  and  for  other  valuable  considerations  received  from 
her ;  that  her  said  brother  afterward  paid  the  indebtedness 
and  she  re-conveyed  the  premises  to  him ;  that  she  became 
indebted  to  her  mother,  Mary  E.  Brown,  to  about  the 
amount  of  $1500  and  made  the  conveyance  to  her  said 
mother  in  satisfaction  of  the  debt,  and  that  she  did  not 
make  either  conveyance  with  atiy  intention  to  defraud  her 
creditors.  The  defendant  Mary  E.  Brown  by  her  answer 
made  the  same  averments  of  fact,  and  the  defendant  H.  W. 
Brown  answered  setting  up  the  same  facts,  and  in  addition 
denying  that  at  the  time  of  the  re-conveyance  to  him  he  had 
any  knowledge  that  Nannie  E.  Lacy  was  indebted.  The 
evidence  was  taken  and  reported  by  the  master  in  chancery, 
and  upon  hearing  the  same  the  chancellor  entered  a  decree 
finding  the  facts  as  alleged  in  the  bill,  setting  aside  the 
deeds  and  ordering  a  conveyance  to  the  complainant  of  the 
lands  described  in  the  bill  and  also  of  ten  acres  not  men- 
tioned therein. 

The  following  facts  were  proved :  O.  W.  Brown  owned 
the  lands  and  died  in  September,  1888,  leaving  the  de- 
fendant Mary  E.  Brown,  his  widow,  and  the  defendants 
H.  W.  Brown  and  Nannie  E.  Lacy  and  two  other  chil- 
dren, his  only  heirs-at-law.  The  children  agreed  with  their 
mother  that  instead  of  setting  off  and  admeasuring  to  her 
her  dower  and  homestead  she  should  have  for  such  dower 
and  homestead  a  life  estate  in  the  lands,  paying  the  taxes 
and  keeping  up  the  repairs,  and  she  was  occupying  the 
premises  and  had  occupied  the  same  under  that  agreement 
about  twenty-six  years.     In  1889  the  defendant  H.  W. 
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Brown  made  a  deed  of  his  interest  in  the  lands  to  the  de- 
fendant Nannie  E.  Lacy,  and  from  that  time  until  the  deeds 
sought  to  be  set  aside  were  executed  Nannie  E.  Lacy  held 
the  legal  title  to  an  undivided  half  of  the  lands,  subject 
to  the  Fife  estate  of  the  widow.  On  May  i8,  1912,  Nan- 
nie E.  Lacy  and  N.  J.  Lacy,  her  husband,  executed  a  quit- 
claim deed  to  H.  W.  Brown  for  an  undivided  one-fourth 
of  the  lands,  stating  therein  a  consideration  of  $3000,  and 
on  the  same  day  executed  a  quit-claim  deed  to  Mary  E. 
Brown  of  an  undivided  one-fourth  of  said  lands,  stating  a 
like  consideration  of  $3000.  No  money  consideration  was 
paid  for  either  deed  and  the  grantees  were  not  present 
when  the  deeds  were  made.  Both  Nannie  E.  Lacy  and  her 
husband,  N.  J.  Lacy,  were  involved  in  debt,  and  immedi- 
ately afterward  N.  J.  Lacy  filed  his  voluntary  petition  in 
bankruptcy.  Judgments  were  afterward  entered  against 
Nannie  E.  Lacy  and  executions  were 'returned  "no  prop- 
erty found,"  after  which,  on  December  27,  191 2,  she  filed 
her  petition  in  bankruptcy.  The  defendant  H.  W.  Brown 
testified  that  in  1889  he  was  threatened  with  some  trouble 
with  his  father-in-law,  and  fearing  it  might  involve  his  in- 
terest in  the  lands  he  made  the  deed  to  Nannie  E.  Lacy 
with  the  understanding  that  she  was  to  deed  it  back  to  him 
when  he  requested  her  to  do  so,  and  that  the  deed  of  1912 
was  made  pursuant  to  his  request.  This  testimony  was  di- 
rectly contrary  to  the  averments  of  his  answer  and  the  an- 
swer of  Nannie  E.  Lacy,  which  alleged  that  the  deed  was 
in  the  nature  of  a  mortgage  and  made  to  secure  a  loan. 
The  defendants  offered  evidence  that  the  widow,  Mary  E. 
Brown,  had  furnished  feed,  grain,  lumber  and  money  to 
Nannie  E.  Lacy  for  about  fifteen  years,  amounting  to  $1000 
or  $1200,  and  that  the  deed  to  Mary  E.  Brown  was  exe- 
cuted to  pay  that  debt.  The  feed  was  delivered  to  N.  J. 
Lacy  and  was  fed  to  his  stock  and  he  was  then  financially 
responsible,  and  no  book  account  was  ever  kept  of  that  or 
other  property  until  an  effort  was  made  to  make  up  or  keep 
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an  account  after  Nannie  E.  Lacy  and  her  husband  were 
both  practically  bankrupt. 

The  conclusion  of  the  chancellor  on  the  controverted 
questions  of  fact  was  justified  by  the  evidence.  The  de- 
fendants, by  their  answers,  alleged  that  the  deed  of  H.  W. 
Brown  was  made  to  secure  a  loan,  but  their  testimony  was 
that  it  was  not  made  to  secure  a  loan  or  for  any  other 
consideration,  but  was  made  because  Brown  feared  some 
trouble  with  his  wife's  people  and  wanted  to  put  the  title 
where  it  would  be  secure  for  him  as  against  them.  It  does 
not  appear  that  the  anticipated  trouble  ever  materialized  or 
that  there  was  any  apparent  cause  for  leaving  the  title  to 
the  land  in  the  name  of  Nannie  E.  Lacy  for  so  many  years, 
and  but  little  reliance  could  be  placed  upon  testimony  con- 
tradicting the  answers.  No  valid  indebtedness  to  Mary  E. 
Brown  was  proved,  and  the  evidence  was  sufficient  to  show 
that  Nannie  E.  Lacy  wanted  to  get  rid  of  the  land  to  de- 
feat her  creditors  and  for  that  reason  made  the  convey- 
ances to  her  mother  and  brother. 

The  principal  ground  upon  which  a  reversal  of  the  de- 
cree is  sought  is  that  the  complainant  could  not  maintain 
any  bill  to  set  aside  the  conveyances  for  want  of  allegation 
and  proof  that  when  the  bill  was  filed  claims  had  been  al- 
lowed against  the  bankrupt  estate  which  there  were  no  as- 
sets to  pay,  and  counsel  understand  the  case  of  McKey  v. 
Smith,  255  111.  465,  as  declaring  such  a  rule  of  law.  It  is 
not  to  be  understood  that  the  court  in  that  case  decided 
that  a  bill  cannot  be  filed  by  a  trustee  in  bankruptcy  after 
claims  have  been  proved  in  the  method  provided  by  law 
until  they  have  been  formally  allowed  In  that  case  the 
bill  did  not  allege  that  at  the  time  of  the  conveyance  on 
December  11,  1909,  the  grantor,  Fred  Smith,  was  insolvent; 
that  he  had  no  other  property  sufficient  to  pay  his  debts; 
that  he  had  debts  either  then  or  at  any  other  time;  that 
any  unpaid  debts  existed  at  the  time  the  bill  was  filed  or 
that  any  claims  had  been  allowed  against  his  estate  in  bank- 
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• 
niptcy.  It  was  held  that  it  was  not  necessary  for  the  com- 
plainant to  reduce  his  claims  to  judgment  but  it  was  es- 
sential to  show  by  the  bill  that  the  assets  were  insufficient 
to  satisfy  the  claims  of  creditors.  Section  70  of  the  Bank- 
ruptcy act  provides  that  the  trustee  of  the  estate  shall  be 
vested,  by  operation  of  law,  with  the  title  of  the  bankrupt, 
as  of  the  date  he  was  adjudged  a  bankrupt,  to  property 
transferred  by  him  in  fraud  of  his  creditors,  and  para- 
graph (e)  of  tfiat  section  provides  that  the  trustee  may 
avoid  any  transfer  of  his  property  by  the  bankrupt  which 
any  creditor  of  the  bankrupt  might  have  avoided.  The  act 
vests  in  the  trustee  the  right  of  creditors  to  set  aside  a 
transfer  made  by  the  debtor,  and  creditors  are  prevented 
from  obtaining  judgment  against  the  bankrupt  as  a  basis 
for  a  bill  to  set  aside  a  conveyance.  The  trustee  represents 
the  general  creditors  and  is  entitled  to  avoid  conveyances 
which  they  might  have  avoided,  and  a  judgment  is  not 
necessary.  {Sheldon  v.  Parker,  66  Neb.  610;  Mueller  v. 
Bruss,  112  Wis.  406;  Beaseley  v.  Coggins,  48  Fla.  215; 
5  Ann.  Cas.  801.)  The  bill  alleged,  and  the  evidence 
showed,  that  judgments  had  been  recovered  against  Nannie 
E.  Lacy,  the  bankrupt,  before  her  petition  was  filed  and 
that  the  same  and  other  claims  had  been  proved  before  the 
referee.  A  rule  of  the  district  court  was  in  evidence  pro- 
viding that  all  claims  filed  in  the  estate  not  objected  to  on 
the  day  of  any  meeting  called  for  the  purpose  of  declar- 
ing a  dividend,  which  have  been  duly  inspected  by  the  trus- 
tee, shall  stand  allowed  as  of  that  date,  provided,  however, 
that  the  referee  may  on  his  own  motion  require  additional 
proof  of  any  claim  filed  with  him  for  allowance.  Under 
the  law  and  that  rule  there  would  be  no  formal  allow- 
ance of  claims  until  a  dividend  is  declared.  The  bankrupt 
scheduled  claims  and  no  assets  to  pay  them,  and  the  claims 
had  been  proved,  which  was  a  sufficient  foundation  for 
the  bill. 
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The  decree  found  that  the  bankrupt  had  title  to  an  un- 
divided one-fourth  interest  in  ten  acres  not  mentioned  in 
the  bill  and  ordered  a  conveyance  of  that  tract  to  the  trus- 
tee. The  answer  made  to  the  objection  that  land  not  de- 
scribed in  the  bill  was  included  in  the  decree  and  ordered 
conveyed  is,  that  by  virtue  of  the  Bankruptcy  act  the  title 
was  in  the  trustee  by  operation  of  law.  That  is  not  a  suf- 
ficient answer  to  an  objection  that  the  court  granted  relief 
not  prayed  for  in  the  bill,  concerning  pro])erty  not  therein 
mentioned.  The  court  did  not  acquire  jurisdiction  over 
that  land  and  erred  in  ordering  it  conveyed.  Rowan  v. 
Bowles,  21  111.  17;  Burger  v.  Potter,  32  id.  66;  Langlois 
V.  People,  212  id.  75 ;  Stearns  v.  Glos,  235  id.  290. 

The  decree  contained  a  finding  that  the  bankrupt  was 
the  owner  of  an  undivided  one-half  interest  in  the  lands  in 
question  subject  to  the  widow's  dower,  but  it  ordered  a 
conveyance  by  the  defendants  to  the  trustee  not  subject  to 
dower  or  any  other  interest  of  the  widow.  After  the  death 
of  O.  W.  Brown  the  dower  and  homestead  were  assigned 
by  parol  to  the  widow,  and  as  the  homestead  might  include 
the  entire  body  of  land,  the  agreement  established  the  lim- 
its of  her  estates  of  dower  and  homestead  and  was  valid, 
as  held  in  Pearce  v.  Pearce,  184  111.  289.  The  estates  did 
not  come  from  the  agreement  of  the  parties  but  from  the 
law,  and  their  limits  might  be  fixed  by  parol.  When  the 
agreement  was  made  there  was  no  creditor  to  be  defrauded 
and  the  title  of  the  bankrupt  was  subject  to  the  life  estate 
of  the  widow.  The  decree  was  erroneous  in  ordering  a 
conveyance  not  subject  to  the  life  estate  of  the  widow  and 
ordering  her  to  join  in  the  conveyance. 

For  the  errors  of  including  the  ten  acres  not  mentioned 
in  the  bill  or  deeds  and  ordering  a  conveyance  not  subject 
to  the  life  estate  of  the  widow  the  decree  is  reversed  and 
the  cause  is  remanded  to  the  circuit  court,  with  directions 
to  enter  a  decree  in  accordance  with  the  views  herein  ex- 

presse  .  Reversed  and  remanded,  with  directions. 
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F.  W.  Matthiessen,  Defendant  in  Error,  vs,  Conrad  Ott 
et  al. — (Julia  A.  Ci<rAYTON  et  ai  Plaintiffs  in  Error.) 

Opinion  filed  June  24,  IQ15, 

1.  Certiorari — court  awarding  common  law  writ  of  certiorari 
tries  the  case  on  record,  alone.  The  court  awarding  a  common 
law  writ  of  certiorari  to  review  the  record  of  highway  commis- 
sioners tries  the  case  upon  the  record,  alone,  and  parol  evidence  is 
incompetent  to  show  what  the  proceedings  were  before  the  com- 
missioners, if  the  law  then  in  force  required  a  record  to  be  kept 
of  their  proceedings. 

2.  Same — when  right  to  sue  out  a  writ  is  not  barred  by  delay. 
Mere  delay  short  of  the  statutory  period  for  suing  out  a  writ  of 
error  will  not  bar  the  right  to  a  common  law  writ  of  certiorari, 
in  the  absence  of  any  other  elements  of  estoppel  against  the  party 
seeking  the  writ. 

3.  Highways — statutory  requirement  as  to  notice  of  hearing 
is  jurisdictional.  The  statutory  requirement  as  tomotice  by  high- 
way commissioners  of  the  hearing  on  a  petition  to  open  a  road  is 
jurisdictional,  and  if  the  commissioners  proceed  to  a  hearing  with- 
out notice,  their  action  on  the  petition  is  void  and  there  is  nothing 
to  appeal  from  to  the  supervisors. 

4.  Same — when  record  of  highway  commissioners  is  PKOperly 
quashed.  If  the  highway  commissioners  proceed  to  a  hearing  on 
a  petition  to  open  a  road  without  giving  any  notice  of  the  hear- 
ing and  deny  the  petition  their  record  will  be  quashed  on  a  com- 
mon law  writ  of  certiorari,  notwithstanding  the  supervisors,  on 

•appeal,  granted  the  prayer  of  the  petition. 

5.  Same — the  failure  of  commissioners  to  give  notice  cannot  be 
waived.    The  failure  of  highway  commissioners  to  give  any  notice 

■ 

of  the  hearing  on  a  petition  to  open  a  road  goes  to  the  jurisdic- 
tion of  the  subject  matter,  and  is  a  defect  which  cannot  be  waived 
or  cured  in  any  manner  except  to  the  extent  that  there  may  be  a 
waiver  of  jurisdiction  of  the  person. 

6.  Same — when  question  of  fraud  and  collusion  cannot  be  tried 
on  writ  of  certiorari.  In  a  proceeding  by  a  common  law  writ  of 
certiorari  to  review  the  record  of  highway  commissioners  on  a 
petition  to  open  a  road,  the  question  whether  the  failure  of  the 
commissioners  to  give  any  notice  of  the  hearing  was  the  result  of 
fraud  or  collusion  between  the  highway  commissioners  and  a  cer- 
tain land  owner  cannot  be  tried. 
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Writ  of  Error  to  the  Appellate  Court  for  the  Second 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  LaSalle  county ;  the  Hon.  ]on  A.  Davis,  Judge, 
presiding. 

Butters  &  Clark,  for  plaintiffs  in  error. 

H.  M.  KEI.I.Y,  for  defendant  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  a  petition  in  the  circuit  court  of  LaSalle 
county  for  a  common  law  writ  of  certiorari  to  review  the 
action  of  the  highway  commissioners  of  Deer  Park  town- 
ship, in  LaSalle  county,  in  a  proceeding  to  lay  out  a  road 
for  private  and  public  use.  The  petition  for  the  road  was 
presented  by  Julia  A.  Clayton  and  others  to  the  commis- 
sioners June  y^  1909,  under  section  54  of  the  Road  and 
Bridge  act  then  in  force.  '  (Kurd's  Stat.  1909,  p.  1923.) 
The  commissioners  of  highways,  without  giving  "at  least 
ten  days'  notice  of  the  time  and  place"  of  hearing,  as  re- 
quired by  section  33  of  said  act,  fixed  the  time  of  hearing 
for  the  following  day,  June  8,  and  denied  the  prayer  of 
the  petition.  Plaintiffs  in  error  thereupon  took  an  appeal  to 
three  supervisors  under  the  provisions  of  said  Road  and 
Bridge  act,  and  an  order  was  entered  by  said  supervisors 
granting  the  prayer  of  the  petition,  and  further  proceed- 
ings were  had  which  resulted  in  the  assessing  of  damages 
at  $733  to  defendant  in  error  for  his  lands  taken  for  the 
road  and  the  entry  of  a  final  order  laying  out  said  road, 
on  November  12,  1910.  Thereafter  this  writ  of  certiorari 
was  sued  out  at  the  March  term,  191 1,  of  said  circuit  court 
and  made  returnable  against  said  highway  commissioners 
and  the  town  clerk  April  8,  191 1,  and  thereafter  the  return 
day  was  extended  to  May  15,  and  the  final  return  day  was 
June  18,  191 1.  On  June  26,  191 1,  plaintiffs  in  error  ap- 
peared and  obtained  leave  of  court  to  file  written  motions 
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for  leave  to  become  parties,  but  no  motions  appear  to  have 
been  filed  until  June  6,  191 3,  when  plaintiffs  in  error  filed 
a  motion,  supported  by  affidavits,  to  become  defeftdants  or 
appear  as  amicus  curice,  and  for  leave  to  enter  a  motion  to 
quash  the  writ  of  certiorari,  on  the  ground,  first,  that  there 
were  insufficient  proper  and  necessary  parties ;  second,  that 
said  defendant  in  error  had  been  guilty  of  laches,  and  that 
he  had  procured  said  irregularities  and  defects  mentioned 
in  said  petition  for  certiorari  through  fraud  and  by  collu- 
sion with  the  commissioners  of  highways  and  other  persons. 
After  a  hearing,  the  proceedings  with  reference  thereto  be- 
ing preserved  herein  by  a  bill  of  exceptions,  a  cross-motion 
having  been  filed  by  defendant  in  error  to  strike  plaintiffs 
in  error's  motion  from  the  files,  an  order  was  entered  de- 
nying said  motion  and  denying  plaintiffs  in  error's  motion 
to  become  parties  to  the  proceeding  and  to  quash  the  writ, 
and  further  finding  the  highway  commissioners  did  not 
have  jurisdiction  in  the  original  proceedings  to  enter  any 
legal  or  binding  order.  A  judgment  was  thereupon  en- 
tered quashing  said  proceedings  before  the  highway  com- 
missioners. On  appeal  to  the  Appellate  Court  this  judg- 
ment was  affirmed,  and  the  cause  has  been  brought  here  on 
a  petition  for  certiorari. 

The  record  before  us  shows,  and  it  appears  to  be  con- 
ceded by  both  parties  to  this  litigation,  that  the  highway 
commissioners  did  not  give  "at  least  ten  days'  notice,"  as 
required  by  statute,  before  proceeding  to  a  hearing  on  the 
petition  to  open  said  road.  It  has  long  been  the  settled  law 
of  this  State  that  when  the  common  law  writ  of  certiorari 
has  been  awarded  in  a  case  like  this  and  the  record  has 
been  sent  up,  the  court  awarding  the  writ  tries  the  case  on 
the  record,  alone.  (Gerdes  v.  C/mmpion,  108  111.  137.) 
Parol  evidence  showing  what  the  proceedings  were  before 
the  highway  commissioners  is  incompetent,  as  the  action 
and  proceedings  of  those  officers  can  only  be  known  by  the 
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record  of  their  proceedings,  under  the  Road  law  then  in 
force.  {People  v.  Madison  County,  125  111.  334;  Lees  v. 
DrainagfComrs,  125  id.  47.)  Such  records  cannot  be  con- 
tradicted, added  to  or  supplemented  by  extrinsic  evidence. 
{People  V.  Carr,  231  111.  502.)  The  statutory  requirements 
as  to  notice  of  proceedings  to  alter  or  lay  out  a  road  are  jur- 
isdictional, and  unless  complied  with  the  public  officials  have 
no  authority  to  act.  {Hamilton  v.  Highway  Comrs.  203  111. 
269. )  Where  the  record  of  the  highway  commissioners  fails 
to  show  affirmatively  that  they  have  complied  with  the  stat- 
ute, any  action  that  they  may  take  must  be  held  to  be  with- 
out jurisdiction  and  void.  In  such  a  situation  there  would 
be  nothing  to  appeal  from  to  the  supervisors.  The  posting 
of  notices  of  the  time  when  and  place  where  the  commis- 
sioners will  meet  to  hear  reasons  for  and  against  laying  out 
roads  is  jurisdictional,  and  the  failure  to  post  these  notices 
cannot  be  cured  in  any  manner  whatever,  the  commissioners 
being  without  power  to  proceed,  under  any  circumstances, 
with  reference  to  the  subject  matter  of  the  hearing.  {Trox- 
ell  V.  Dick,  216  111.  98.)  The  provisions  of  the  statute 
on  the  subject  of  notice  are  mandatory  and  not  directory. 
{Shinkle  v.  Magill,  58  111.  422.)  Jurisdiction  over  the 
person  can  be  waived,  but  jurisdiction  over  the  subject 
matter  cannot  be  conferred  by  consent  of  the  parties  nor 
can  want  of  it  be  waived.  Leigh  v.  Mason,  i  Scam.  249; 
Peak  V.  People,  71  111.  278;  Highway  Comrs,  v.  Smith, 
217  id.  250. 

In  the  case  last  cited  a  condition  of  facts  existed  very 
similar  to  that  found  in  the  record  before  us.  The  high- 
way commissioners  failed  to  give  all  the  notices  required 
by  statute,  and  thereafter,  on  a  hearing  before  a  justice 
of  the  peace  in  a  proceeding  to  assess  damages,  an  object- 
ing property  owner  appeared  and  contested  that  question. 
This  court,  on  the  hearing  of  the  common  law  writ  of  cer- 
tiorari, held  that  the  property  owner,  by  so  appearing,  had 
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not  waived  his  right  thereafter  to  appear  and  question  the 
jurisdiction  as  to  the  subject  matter,  the  opinion  saying  on 
this  point  (p.  261)  :  "Without  the  posting  of  notices  as 
the  statute  requires,  the  commissioners  of  highways  had 
no  power  to  proceed,  and,  therefore,  no  power  to  present 
the  certificate  to  the  justice  of  the  peace.  We  are  there- 
fore of  the  opinion  that  while  the  appearance  of  the  de- 
fendant in  error  before  the  justice  may  have  been  a  waiver 
of  his  right  to  object  to  the  jurisdiction  over  himself,  it 
could  not  operate  as  a  waiver  of  any  valid  objection  which 
might  exist  to  the  jurisdiction  of  the  justice  over  the  sub- 
ject matter."  And  this  court  there  upheld  the  judgment  of 
the  circuit  court  quashing  the  proceedings  before  the  high- 
way commissioners.  That  decision,  which  is  in  line  with 
all  other  decisions  heretofore  rendered  by  this  court,  must 
be  held  controlling  on  this  point.  Defendant  in  error  could 
not  waive  the  failure  of  the  highway  commissioners  to  give 
the  notice  required  by  statute  before  proceeding  to  a  hear- 
ing on  the  petition  of  plaintiffs  in  error.  That  notice  went 
to  the  jurisdiction  of  the  subject  matter  and  not  to  the  ju- 
risdiction of  the  person.  The  authorities  cited  by  counsel 
for  plaintiffs  in  error,  such  as  People  v.  Crowley,  250  111. 
282,  are  clearly  not  in  point  on  this  question  and  in  no  way 
conflict  with  what  has  already  been  said  in  this  opinion. 

Counsel  for  plaintiffs  in  error  further  argue  that  de- 
fendant in  error  should  be  estopped  from  suing  out  the 
writ  of  certiorari  because  of  his  delay  in  so  doing.  This 
court  has  said  that  "mere  lapse  of  time,  alone,  short  of  the 
limitation  for  prosecuting  a  writ  of  error,  will  not  bar  the 
issuing  of  a  common  law  certiorari."  (Hyslop  v.  Finch, 
99  111.  171.)  "To  be  barred  by  the  laches  of  the  petitioner 
it  must  appear  that  since  the  making  of  the  record  sought 
to  be  reviewed,  and  upon  its  assumed  validity,  something 
has  been  done  so  that  great  public  detriment  or  incon- 
venience might  result  from  declaring  it  invalid."  (Drain- 
age Comrs,  V.  Volke,  163  111.  243;   Schlosser  v.  Highway 
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Comrs.  235  id.  214.)  There  is  nothing  in  this  record  to 
show  that  there  has  been  any  change  in  the  situation  of 
the  parties,  or  any  action  affecting  the  public,  from  tlie 
time  the  petition  was  filed  before  the  highway  commission- 
ers to  open  this  road  down  to  the  time  of  the  order  of  the 
circuit  court  quashing  the  proceedings  before  said  highway 
commissioners.  The  authorities  relied  on  by  counsel  for 
plaintiffs  in  error  on  this  point  are  distinguished  in  Schlos- 
ser  V.  Highway  Comrs.  supra. 

Counsel  further  insist  that  the  trial  court  erred  in  not 
allowing  the  plaintiffs  in  error  to  be  made  parties  to  this 
proceeding.  Obviously  plaintiffs  in  error  are  in  no  sense 
proper  parties  to  this  writ  to  bring  up  the  record  before 
the  highway  commissioners,  and  the  court  did  not  err  in 
that  regard. 

Counsel  further  argue  that  under  the  holding  of  this 
court  in  People  v.  Lower,  254  111.  306,  they  are  entitled  to 
a  hearing  on  the  question  whether  there  was  collusion  be- 
tween defendant  in  error  and  the  highway  commissioners 
in  the  proceedings  taken  before  the  latter  as  to  opening 
this  highway  and  in  showing  that  the  action  of  said  com- 
missioners in  that  regard  was  fraudulent.  So  far  as  we  can 
judge  from  this  record  they  did  have  all  the  hearing  they 
then  desired  on  this  question.  Without  question,  the  trial 
court  would  have  the  right  to  hear  evidence,  if  offered 
either  by  affidavit  or  otherwise,  before  ordering  the  writ, 
or  after  the  writ  was  issued  to  show  whether  it  had  been 
improvidently  done;  but  such  evidence  should  be  directed 
only  to  the  question  of  issuing  the  writ  or  recalling  it  after 
it  had  been  improvidently  issued,  and  not  as  to  the  ques- 
tion of  any  fraud  or  collusion  in  the  proceedings  before 
the  highway  commissioners.  The  decision  as  to  whether 
such  fraud  or  collusion  existed  (and  we  find  no  satisfactory 
proof  in  the  record  that  any  did  exist)  could  not  in  any 
way  affect  the  jurisdiction  of  the  highway  commissioners 
as  to  the  subject  matter  of  the  proceeding  for  the  opening 
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of  the  road.  Under  the  authorities  already  cited,  if  the 
highway  commissioners  failed  to  give  the  notice  required 
by  the  statute,  the  question  whether  this  failure  was  fraud- 
ulent or  otherwise  could  not  affect  their  jurisdiction  as  to 
the  subject  matter. 

The  judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 


Nancy  Stephens,  Defendant  in  Error,  vs.  Emma  B.  Col- 
LisoN  et  al. — (JosEPHUS  W.  Martin,  Plaintiff  in  Er- 
ror.) 

Opinion  filed  June  24,  1915. 

1.  Appeals  and  errors — when  there  must  he  a  severance.  A 
writ  of  error  must  agree  with  the  record  in  the  court  to  which 
it  was  issued,  and  hence  a  plaintiff  or  a  defendant  may  use  the 
names  of  his  co-plaintiffs  or  co-defendants,  as  the  case  may  be, 
in  suing  out  a  writ  of  error;  but  if  less  than  all  the  co-plaintiffs 
or  co-defendants  assign  error  while  the  others  are  content  with 
the  decree,  there  must  be  a  severance,  with  the  same  result  as 
though  an  appeal  had  been  taken  by  a  portion,  only,  of  the  plain- 
tiffs or  defendants. 

2.  Same — severance  must  he  had  he  fore  cause  is  taken  under 
advisement.  If  a  portion  of  the  co-plaintiffs  in  error  refuse  to  as- 
sign error  and  are  content  with  the  decree,  a  severance  must  be 
had  before  the  cause  is  taken  under  advisement  by  the  Supreme 
Court,  in  order  that  the  interests  of  those  not  assigning  error,  if 
such  interests  are  separate  from  the  interests  of  those  assigning 
error,  may  not  be  affected  by  a  reversal  of  the  judgment  or  de- 
cree should  a  reversal  be  had. 

Writ  of  Error  to  the  Circuit  Court  of  Ford  county ; 
the  Hon.  T.  M.  Harris,  Judge,  presiding. 

Dobbins  &  Dobbins,  and  O.  H.  Wyue,  for  plaintiff 
in  error. 

Schneider  &  Schneider,  Herrick  &  Herrick,  A.  L.. 
Phii^ups,  and  Barry  &  Morrissey,  for  defendant  in  error. 


576  .  Stephens  v.  Coluson.  [268  III. 

Mr.  Justice  Cartwricht  delivered  the  opinion  of  the 
court : 

Josephus  Martin  died  leaving  a  last  will  and  testament, 
which  was  admitted  to  probate  in  the  county  court  of  Ford 
county.  He  left  a  large  estate,  and  by  his  will  gave  to  his 
daughter  Nancy  Stephens,  defendant  in  error,  an  annuity 
of  $1000,  charged  upon  227  acres  of  land.  She  was  dis- 
satisfied and  threatened  a  contest,  but  the  difficulty  was 
settled  by  contract  with  the  other  children  and  grandchil- 
dren, heirs  and  devisees,  except  the  son  Josephus  W.  Mar- 
tin, the  plaintiff  in  error.  Afterward  she  filed  her  bill  of 
complaint  in  the  circuit  court  of  Ford  county  against  the 
plaintiff  in  error  and  twenty-nine  other  defendants,  asking 
the  court  to  set  aside  the  settlement  contract  on  account 
of  fraud  in  procuring  it,  to  set  aside  the  will  and  deeds 
made  by  the  testator  to  his  other  children  and  grandchil- 
dren shortly  before  the  will  was  executed,  and  for  partition 
of  the  lands  of  the  estate.  The  court  sustained  demurrers 
to  her  amended  bill  and  dismissed  it,  and  she  appealed 
to  this  court.  It  was  decided  that  the  circuit  court  erred 
in  sustaining  the  demurrers  and  the  decree  was  reversed 
and  the  cause  remanded,  with  directions  to  overrule  them. 
(Stephens  v.  Collison,  249  111.  225.)  The  cause  was  re- 
instated in  the  circuit  court,  where  the  bill  was  amended 
and  answers  were  filed.  In  order  to  obtain  any  of  the 
other  relief  prayed  for  in  the  bill  it  was  necessary,  as  a 
preliminary,  to  set  aside  the  settlement  contract.  The  court 
heard  the  evidence  on  the  issues  raised  concerning  that  con- 
tract and  found  against  the  defendant  in  error  and  dis- 
missed her  bill.  She  again  appealed  to  this  court,  and  it 
was  found  that  the  trial  court  had  erred  in  not  permitting 
her  husband  to  testify  to  material  matters  as  to  which  he 
was  a  competent  witness  and  in  admitting  testimony  of  a 
stenographer  about  a  conversation  in  her  absence,  and  the 
decree  of  the  circuit  court  was  again  reversed  and  the 
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cause  was  remanded.  (Stephens  v.  Collison,  256  111.  238.) 
So  far  the  defendant  in  error  has  been  successful  by  the 
judgments  of  this  court,  but  the  litigation  was  being  pro- 
longed and  she  desired  a  settlement.  For  that  purpose  she 
submitted  to  the  executors  and  trustees  a  written  proposi- 
tion for  the  settlement  of  all  the  matters  in  controversy, 
and  the  executors  and  trustees  filed  in  the  circuit  court 
their  petition  reciting  the  proceedings,  the  proposition  of 
compromise  and  the  accumulation  of  a  large  amount  of 
costs  and  solicitor's  fees,  and  giving  their  judgment  that 
it  was  advisable  to  accept  the  proposition.  The  petition 
stated  that  all  of  the  parties  in  interest  except  the  plaintiff 
in  error  were  willing  to  accept  and  carry  out  the  proposi- 
tion to  avoid  further  costs  and  expenses  incident  to  the 
litigation.  There  was  no  objection  from  anyone  except  the 
plaintiff  in  error,  who  answered  the  petition  and  objected 
to  the  allowance  of  it  or  the  approval  of  the  proposition 
for  a  settlement.  The  court  heard  the  evidence  and  found 
that  the  facts  set  forth  in  the  petition  were  true  as  therein 
stated  and  that  it  was  for  the  best  interest  of  the  estate 
of  Josephus  Martin  and  all  parties  interested  to  accept  the 
proposition,  and  the  court  ordered  and  decreed  that  the  of- 
fer of  compromise  should  be  accepted  and  carried  out  by 
the  executors  and  trustees.  Plaintiff  in  error  prayed  an 
appeal  from  the  decree  but  failed  to  perfect  it,  and  has  sued 
out  a  writ  of  error  to  bring  the  record  here  for  review. 

In  suing  out  the  writ  of  error  the  plaintiff  in  error  ex- 
ercised his  statutory  right  to  use  the  names  of  all  the  par- 
ties to  the  record  against  whom  the  decree  was  rendered, 
and  he  procured  summons  for  all  his  co-plaintiffs  in  error. 
He  has  assigned  error  on  the  record,  but  he  could  not  as- 
sign error  for  the  others  whose  names  he  had  used,  and  he 
did  not  attempt  to.  The  other  parties  against  whom  the 
decree  was  rendered,  upon  being  summoned,  could  either 
assign  error  or  elect  not  to  do  so  and  to  abide  by  the  de- 
cree, in  which  case  a  severance  would  be  allowed  and  the 
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plaintiff  in  error  would  be  permitted  to  prosecute  the  writ 
of  error  alone.  A  writ  of  error  must  agree  with  the  rec- 
ord in  the  court  to  which  it  is  issued,  in  order  that  there 
may  be  a  single  determination  of  all  the  questions  involved 
in  the  suit,  and  if  less  than  all  of  the  parties  against  whom 
the  decree  is  rendered  feel  aggrieved  and  assign  errors 
while  others  are  content  with  the  decree  there  must  be  a 
severance,  with  the  same  result  as  though  an  appeal  were 
taken  by  one  or  a  portion,  only,  of  the  defendants.  (Mc- 
Intyre  v.  Sholty,  139  111.  171 ;  Cooke  v.  Cooke,  194  id. 
225;  Scott  V.  Great  Western  Coal  and  Coke  Co,  220  id. 
42;  Wuerzburger  v.  IVuersburger,  221  id.  277;  Bellinger 
V.  Barnes,  221  id.  240.)  The  parties  not  assigning  error 
are  regarded  as  consenting  to  the  judgment  or  decree,  and 
if  their  interests  are  separate  from  the  interests  of  the 
plaintiff  in  error  a  reversal  will  not  affect  them  in  any 
way.  If  the  judgment  or  decree  is  a  unit  a  reversal  at 
the  instance  of  one  party  operates  as  a  reversal  as  to  all, 
but  if  the  interests  are  several  and  independent  the  reversal 
will  operate  only  in  favor  of  the  plaintiff  in  error.  (Enos 
V.  Capps,  12  111.  255;  Rees  v.  City  of  Chicago,  38  id.  322; 
Pittsburg,  Ft.  Wayne  and  Chicago  Railway  Co.  v.  Renoy 
123  id.  273;  Ailing  v.  Wenzel,  133  id.  264.)  No  one  hav- 
ing assigned  error  except  Josephus  W.  Martin,  and  there 
having  been  no  severance,  there  can  be  no  judgment,  since  1 

a  severance  must  be  obtained  before  a  cause  is  taken  under  j 

advisement.    Mills  v.  Teel,  244  111.  39. 

The  order  taking  the  cause  under  advisement  will  be 
set  aside  and  the  parties  will  be  permitted  to  take  such 
further  proceedings  as  they  may  deem  proper. 

Order  taking  cause  set  aside. 
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The  Advance  Amusement  Company,  Defendant  in  Er- 
ror, vs.  Frederick  H.  Franke,  Plaintiff  in  Error. 

Opinion  filed  June  24,  1915. 

1.  Contracts — courts  prefer  construction  which  excludes  idea 
of  liquidated  damages.  In  determining  whether  a  sum  named  in 
a  contract  to  secure  performance  should  be  treated  as  a  penalty 
or  liquidated  damages  courts  lean  towards  a  construction  which 
will  exclude  the  idea  of  liquidated  damages  and  permit  the  parties 
to  recover  only  damages  actually  sustained,  and  while  the  inten- 
tion of  the  parties  must  be  taken  into  consideration  the>  language 
of  the  contract  is  not  conclusive. 

2.  Same — when  provision  for  damages  will  he  construed  as  a 
penalty.  If  it  appears  that  the  purpose  of  a  provision  fixing  the 
amount  of  damages  to  be  paid  was  inserted  to  secure  the  prompt 
performance  of  the  agreement  it  will  be  treated  as  a  penalty  and 
no  more  than  the  actual  damages  proved  can  be  recovered ;  so,  • 
also,  where  the  sum  stipulated  is  too  great  to  be  fairly  allowed  as 
compensation  for  the  breach,  the  damages  for  which  are  not  dif- 
ficult of  ascertainment. 

3.  Same — sum  deposited  "as  security"  for  the  performance  of 
lease  is  a  penalty.  Where  a  lease  expressly  provides  that  $2500 
shall  be  deposited  to  be  held  by  the  lessor  "as  security'*  for  the 
performance  of  the  lease,  and  there  is  nothing  in  the  other  parts 
of  the  lease  that  is  inconsistent  with  such  statement,  the  sum  will 
be  regarded  as  a  penalty  and  only  such  actual  damages  as  are 
proved  may  be  recovered. 

4.  Appeaw  and  errors — failure  to  argue  alleged  errors  in  the 
Appellate  Court  is  a  waiver.  Failure  to  argue  in  the  briefs  filed 
in  the  Appellate  Court  certain  of  the  errors  assigned  there  is  a 
waiver  or  abandonment  of  such  errors  and  they  cannot  be  urged 
in  the  Supreme  Court. 

Writ  of  Error  to  the  Branch  "B"  Appellate  Court  for 
the  First  District; — ^heard  in  that  court  on  appeal  from 
the  Municipal  Court  of  Chicago;  the  Hon.  Oscar  M.  Tor- 
RISON^  Judge,  presiding. 

Sonnensch^in,  Berkson  &  FiSHELL,  for  plaintiff  in 
error. 
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T.  F.  MoNAHAN,  for  defendant  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Defendant  in  error  brought  suit  in  the  municipal  court 
of  Chicago  to  recover  $2500  deposited  by  it  with  plaintiff 
in  error  pursuant  to  certain  provisions  of  a  lease  between 
said  parties  entered  into  March  11,  1912,  as  to  a  theater 
building  in  Chicago  for  a  term  ending  February  28,  191 7, 
at  a  rental  of  $350  per  month.  By  reason  of  default  and 
failure  to  pay  rent  for  December  and  a  portion  of  that  for 
November,  191 2,  the  lessor,  after  giving  the  statutory  five 
days'  notice,  brought  suit  for  the  possession  of  the  prem- 
ises and  obtained  judgment  therefor  December  17,  19 12. 
On  a  trial  in  the  municipal  court  without  a  jury  a  judg- 
ment was  entered  in  that  court  against  said  landlord,  and 
in  favor  of  said  amusement  company,  for  the  sum  of 
$2500  so  deposited,  less  the  amount  of  rent  that  had  ac- 
crued and  remained  unpaid  at  the  date  of  the  termination 
of  the  lease.  That  judgment,  on  appeal  to  the  Appellate 
Court,  was  affirmed.  The  case  has  been  brought  here  on 
petition  for  certiorari. 

The  first  question  urged  here  is  whether  the  $2500  de- 
posited with  plaintiff  in  error  should  be  considered  liqui- 
dated damages,  or,  as  held  by  the  Appellate  Court,  a  pen- 
alty. Section  1 1  of  the  lease  between  the  parties  provided 
that  said  sum  was  "to  be  held  by  the  party  of  the  first 
part  as  security  for  the  faithful  performance  by  the  party 
of  the  second  part  of  the  covenants  and  agreements  in  this 
rider  and  in  the  indenture  of  lease  to  which  this  rider  is 
attached  contained,  to  be  kept  and  performed  by  said  party 
of  the  second  part,  which  said  sum  of  twenty-five  hundred 
dollars  ($2500)  shall  be  applied  by  said  party  of  the  first 
part  as  rental  reserved  for  the  said  premises  for  each  of 
the  last  seven  and  one-seventh  months  of  the  term  herein 
demised,  provided  that  prior  to  the  application  of  each  of 
said  month's  rental  said  second  party  shall  not  be  in  de- 
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fault  in  any  of  the  terms,  covenants  and  conditions  in  this 
rider  or  in  the  indenture  of  lease  to  which  it  is  attached 
contained,  to  be  kept  and  performed  by  said  party  of  the 
second  part.  Party  of  the  first  part  covenants  and  agrees 
to  pay  or  cause  to  be  paid  to  party  of  the  second  part,  its 
successors  or  assigns,  interest  at  the  rate  of  five  per  cent 
(5%)  annually  on  the  said  sum  of  twenty-five  hundred 
dollars  ($2500),  so  long  as  said  sum  of  $2500  shall  remain 
in  the  hands  of  the  said  party  of  the  first  part  undis- 
posed of,  under  the  terms  of  this  rider  and  the  indenture 
of  lease  to  which  it  is  attached."  By  section  12  it  was 
further  covenanted  and  agreed  that  "in  the  event  that  the 
indenture  of  lease  to  which  this  rider  is  attached  shall  be 
terminated  by  reason  of  a  breach  by  party  of  the  second 
part  of  any  of  the  terms  and  conditions  in  said  indenture 
of  lease  contained,  by  said  party  of  the  second  part  to  be 
kept  and  performed,  then  and  in  such  event  the  party  of 
the  first  part  may,  at  his  option,  retain  as  and  for  full 
liquidated  damages  the  said  sum  of  $2500  or  such  portion 
thereof  as  may  at  such  time  be  in  the  hands  of  the  party 
of  the  first  part  under  the  terms  hereof,  and  thereafter  the 
party  of  the  second  part  shall  have  no  further  right,  claim 
or  interest  in  and  to  the  said  sum  of  $2500  or  any  part 
thereof." 

As  was  said  by  this  court  in  Gobble  v.  Linder,  76  111. 
157,  no  branch  of  the  law  is  involved  in  more  obscurity  by 
contradictory  decisions  than  whether  a  sum  named  in  an 
agreement  to  secure  performance  will  be  treated  as  liqui- 
dated damages  or  a  penalty,  and  as  each  case  must  depend 
upon  its  own  peculiar  and  attendant  circumstances,  general 
rules  of  laAV  on  this  question  are  often  of  little  practical 
utility.  While  the  intention  of  the  parties  on  this  question 
must  be  taken  into  consideration,  the  language  of  the  con- 
tract is  not  conclusive.  The  courts  of  this  State,  as  well 
as  in  other  jurisdictions,  lean  towards  a  construction  which 
excludes  the  idea  of  liquidated  damages  and  permits  the 
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parties  to  recover  only  damages  actually  sustained.  {Sco- 
field  V.  Tompkins,  95  111.  190;  Radio ff  v.  Haase,  196  id. 
365;  Bilz  V.  Powell,  38  L.  R.  A.  [N.  S.]  847,  note.)  This 
court  has  said  that  the  rules  deducible  from  the  cases  may 
be  stated  as  follows :  "First,  where  by  the  terms  of  a  con- 
tract a  greater  sum  of  money  is  to  be  paid  upon  default 
in  the  payment  of  a  lesser  sum  at  a  given  time,  the  pro- 
vision for  the  payment  of  the  greater  sum  will  be  held 
a  penalty;  second,  where  by  the  terms  of  a  contract  the 
damages  are  not  difficult  of  ascertainment  according  to  the 
terms  of  the  contract  and  the  stipulated  damages  are  un- 
conscionable, the  stipulated  damages  will  be  regarded  as  a 
penalty;  third,  within  these  two  rules  parties  may  agree 
upon  any  sum  as  compensation  for  a  breach  of  contract." 
{Poppers  V.  Meagher,  148  111.  192.)  This  and  all  other 
courts  seem  to  agree  upon  the  principle  that  a  stipulated 
sum  will  not  be  allowed  as  liquidated  damages  unless  it 
may  be  fairly  allowed  as  compensation  for  the  breach, 
(i  Sedgwick  on  Damages, — 9th  ed. — sec.  407,  and  cases 
cited.)  We  have  frequently  said  that  courts  will  look  to 
see  the  nature  and  purpose  of  fixing  the  amount  of  dam- 
ages to  be  paid,  and  if  it  appears  to  have  been  inserted  to 
secure  the  prompt  performance  of  the  agreement  it  will 
be  treated  as  a  penalty  and  no  more  than  actual  damages 
proved  can  be  recovered.  (JV  est  fall  v.  Albert,  212  111.  68, 
and  cases  cited.)  In  general,  a  sum  of  money  in  gross, 
to  be  paid  for  the  non-performance  of  an  agreement,  is 
considered  as  a  penalty.  Tayloe  v.  Sandiford,  7  Wheat. 
13;    I  Sedgwick  on  Damages,  (9th  ed.)  sec.  402. 

No  lease  or  contract  precisely  like  the  one  here  in  ques- 
tion seems  to  have  been  passed  on  by  this  court.  Deci- 
sions from  other  jurisdictions,  especially  of  the  courts  of 
New  York,  have  been  cited  by  counsel  on  both  sides.  In 
none  of  them  did  the  contracts  present  the  same  question 
as  the  one  here.     Even  if  they  did,  at  the  most  such  deci- 
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sions  would  only  be  advisory  and  not  controlling.  If  not 
in  conflict  with  general  rules,  the  courts  seek  to  give  effect 
to  the  real  intent  of  the  parties  in  determining  whether  a 
stipulation  ip  a  contract  is  a  penalty  or  liquidated  damages. 
The  lease  specifically  states  that  this  sum  of  $2500  was 
deposited  to  be  held  by  the  party  of  the  first  part  "as  se- 
curity." There  is  nothing  in  any  other  part  of  the  con- 
tract that  conflicts  with  this  statement.  On  the  contrary, 
the  entire  contract,  read  together,  is  in  full  harmony  with 
the  conclusion  that  said  sum  was  held  as  security.  There 
is  nothing  in  the  nature  of  this  contract  that  would  make 
it  especially  difficult  to  ascertain  the  amount  of  damages 
for  its  breach,  as  there  is  in  that  class  of  cases  where  one 
has  agreed  to  give  his  personal  services  to  another  for  a 
certain  length  of  time  and  repudiates  the  contract,  or  where 
one  has  sold  out  the  good  will  of  a  business  with  the 
agreement  not  to  enter  into  the  same  kind  of  business  in 
a  specified  number  of  years  or  within  a  limited  territory. 
The  proof  in  this  record  shows  that  there  was  no  special 
difficulty  in  proving  the  actual  damages.  Furthermore,  it 
seems  quite  clear  from  reading  all  the  terms  of  this  con- 
tract together,  that  the  parties  did  not  intend  to  agree  that 
this  sum  was  liquidated  damages,  for  one  of  the  provisions 
was  that  the  first  party  might,  "at  his  option,  retain"  said 
sum.  This  provision  is  not  consistent  with  the  view  that 
the  parties  adjusted  in  advance  the  damages  that  might 
arise  by  any  breach  of  contract.  The  argument  of  coun- 
•  sel  for  plaintiff  in  error  would  require  the  holding  that  the 
$2500  should  be  retained  as  liquidated  damages  whether 
the  lease  was  violated  less  than  a  year  before  it  expired 
the  same  as  if  it  were  violated  within  a  few  months  after 
it  was  entered  into.  Such  a  construction  of  the  contract 
violates  the  great  fundamental  principle  which  underlies 
our  whole  system, — "that  of  compensation;  the  great  ob- 
ject of  this  system  is  to  place  the  plaintiff  in  as  good  a 
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position  as  he  would  have  had  if  his  contract  had  not  been 
broken."  (i  Sedgwick  on  Damages, — 9th  ed.— sec.  406, 
P-  779-)  'To  put  this  construction  upon  it,  under  circum- 
stances that  might  readily  arise,  would  work  great  oppres- 
sion and  hardship.  In  the  light  of  the  circumstances  in 
this  case  the  Appellate  Court  rightly  held  this  sum  a  pen- 
alty and  not  liquidated  damages. 

Counsel  for  plaintiff  in  error  raise  the  further  question 
whether,  this  being  held  a  penalty  rather  than  liquidated 
damages,  the  trial  court  allowed  the  proper  amount  of 
damages.  The  opinion  of  the  Appellate  Court  says  this 
question  was  not  raised  in  that  court.  Counsel  for  plain- 
tiff in  error  insist  that  it  was  raised  by  their  assignment 
of  errors  and  in  their  briefs,  while  counsel  for  defendant 
in  error  concedes  that  it  was  raised  by  the  assignment  of 
errors  but  insists  that  it  was  not  raised  by  plaintiff  in  er- 
ror's briefs.  This  court  has  repeatedly  held  that  the  fail- 
ure to  urge  and  argue  alleged  errors  in  the  Appellate  Court 
is  a  waiver  or  abandonment  by  the  plaintiff  in  error  of 
such  errors,  and  such  assignment  of  errors  cannot  be  raised 
for  the  first  time  in  this  court.  {City  of  Chicago  v.  Cook, 
204  III.  373 ;  Fidelity  and  Casualty  Co.  v.  Waterman,  161 
id.  632;  Strodtmann  v.  County  of  Menard,  158  id.  155.) 
The  purpose  of  the  appeal  in  this  court  is  to  bring  the 
judgment  of  the  Appellate  Court  in  review  in  this  court. 
{Case  V.  Phillips,  182  111.  187;  Chicago  and  Alton  Rail- 
road Co.  V.  Strawboard  Co.  190  id.  268.)  The  assignment 
of  errors  in  the  Appellate  Court  was  broad  enough  to  cover 
this  question,  yet  if  this  question  was  not  urged  in  the 
Appellate  Court  it  cannot  be  urged  here. 

On  motion  of  counsel  for  plaintiff  in  error  the  briefs 
filed  in  the  Appellate  Court  have  been  filed  here.  We  are  of 
the  opinion,  from  an  examination  of  such  briefs,  that  the 
Appellate  Court  rightly  held  that  the  question  here  being  con- 
sidered was  not  urged  or  argued  in  that  court.  The  only 
question  argued  there  touching  upon  damages  was  whether 
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the  $2500  named  in  the  lease  should  be  considered  liquidated 
damages  or  a  penalty. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


The  People  of  the  State  of  Ilunois,  Defendant  in  Er- 
ror, vs.  Louis  Rees,  Plaintiff  in  Error. 

Opinion  Hied  June  24,  1^13. 

1.  Criminai*  law — when  refusal  of  instruction  as  to  consider- 
ing whether  witness  has  been  offered  immunity  is  error.  Refusal 
of  an  instruction  is  error  which  authorizes  the  jury,  in  determin- 
ing the  credibility  of  witnesses,  to  consider  whether  any  witness 
hopes  to  receive  any  reward,  immunity  or  benefit  from  the  prose- 
cution^ even  though  an  instruction  stating  the  general  rule  as  to 
accomplices  is  given,  where  two  of  the.  witnesses  were  not  accom- 
plices but  had  been  promised  immunity  for  other  crimes  of  a  simi- 
lar kind  if  they  would  testify  for  the  People. 

2.  Same — when  instruction  as  to  considering  feelings  of  wit- 
ness toward  defendants  should  he  given.  If  the  evidence  shows 
that  one  of  the  witnesses  for  the  People  feels  great  resentment 
toward  one  of  the  defendants  for  procuring  the  indictment  of  the 
witness  in  another  case,  it  is  error  to  refuse  an  instruction  con- 
taining the  proposition  that  the  jury  might  consider  whether  any 
witness  has  had  his  feelings  or  passions  aroused  against  defend- 
ants and  whether  such  feelings  had  any  effect  upon  his  testimony. 

3.  Same — jury  cannot  refuse  to  give  credit  to  testimony  which 
carries  conviction.  An  instruction  stating  that  if  the  testimony  of 
an  accomplice  "carries  conviction  and  the  jury  are  convinced  of 
its  truth  they  should  give  it  the  same  weight  as  would  be  given  to 
the  testimony  of  a  witness  who  is  in  no  respect  implicated  in  the 
offense,"  is  not  improper  because  it  uses  the  word  "should"  instead 
of  "may,"  as  the  jury  have  no  discretion  as  to  giving  credit  to  tes- 
timony which  carries  conviction  and  convinces  them  of  its  truth. 

4.  Same — when  instruction  as  to  presumption  of  innocence  is 
not  misleading.  An  instruction  which  states  that  the  rule  as  to 
the  presumption  of  innocence  and  burden  of  proof  in  a  criminal 
case  is  not  intended  to  aid  anyone  who  is,  in  fact,  guilty  of  crime 
to  escape  but  is  a  humane  provision  of  the  law,  intended,  so  far 
as  human  agencies  can,  to  prevent  an  innocent  person  from  be- 
ing convicted,  is  not  susceptible  of  the  construction  that  the  pre- 
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sumption  of  innocence  is  merely  for  the  benefit  of  the  innocent 
and  not  of  the  guilty. 

5.  Same — extent  to  which  facts  stated  in  opinions  in  reported 
cases  may  be  read  to  jury.  In  a  criminal  case  counsel  may  read 
to  the  jury  extracts  from  the  opinions  in  reported  cases  bearing 
upon  the  law  of  the  case  but  they  should  not  read  the  facts  stated 
in  the  opinions^  excepting  that  under  the  supervision  of  the  court 
they  may  read  enough  of  the  ultimate  facts  to  enable  the  jury  to 
understand  how  the  law  is  applied. 

6.  Same — when  it  is  prejudicial  error  to  permit  the  assistant 
State's  attorney  to  read  facts.  In  a  prosecution  for  burning  in- 
sured goods,  where  one  of  the  defendants,  who  is  not,  however, 
on  trial,  is  an  insurance  adjuster  who  is  charged  with  arranging 
with  the  defendant  on  trial  to  cause  the  fire,  it  is  prejudicial  error 
to  permit  the  assistant  State's  attorney  to  read  facts  from  the  re- 
ported opinion  in  another  case  with  which  the  defendant  on  trial 
was  not  connected,  showing  that  the  adjuster  had  been  guilty  of 
arranging  for  a  fire  in  that  case. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  C.  A.  McDonald,  Judge,  presiding. 

Darrow,  Baily  &  SissMAN,  (Clarence  D arrow,  of 
counsel,)  for  plaintiff  in  error. 

P.  J.  LucEY,  Attorney  General,  Maclay  Hoyne,  State's 
Attorney,  C.  H.  Linscott,  D.  G.  Ramsay,  and  John  Pry- 
STALSKI,-  for  the  People. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  plaintiff  in  error,  Louis  Rees,  owned  a  brick  build- 
ing, and  the  lot  on  which  it  stood,  at  11,028  Michigan  ave- 
nue, in  Roseland,  in  the  city  of  Chicago.  The  building  had 
a  basement  and  was  two  stories  high  above  the  ground  in 
front  and  one  story  in  the  rear.  The  second  story  was  oc- 
cupied by  him  as  a  dwelling  with  his  wife  and  three  small 
children  and  was  entered  by  a  stairway  in  front  and  there 
was  a  passageway  over  the  one-story  part  to  the  rear.    The 
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first  story  was  used  for  a  clothing  and  furnishing  store  and 
the  basement  for  the  storage  of  leaf  tobacco  and  making 
of  cigars.  The  building  was  insured  for  $10,000,  and  the 
stock  of  goods,  fixtures  and  personal  property  were  insured 
in  different  companies  to  the  amount  of  $17,500.  On  Janu- 
ary 26,  19 1 2,  at  about  five  o'clock  in  the  morning,  a  fire 
broke  out  in  the  first  story,  in  the  store  room,  and  the 
building,  with  its  contents,  was  destroyed.  Plaintiflf  in  er- 
ror was  indicted  in  the  criminal  court  of  Cook  county,  to- 
gether with  Samuel  Adelman,  Israel  Schaffner,  Sam  Fink 
and  Joseph  Clarke,  and  was  charged  with  burning  the  stock 
of  goods,  wares  and  merchandise  with  intent  to  defraud  the 
insurance  companies.  On  motion  of  the  State's  attorney  a 
separate  trial  was  granted  to  Israel  Schaffner,  Sam  Fink 
and  Joseph  Clarke,  and  the  plaintiff  in  error  and  Samuel 
Adelman  were  put  on  trial  together.  The  jury  found  both 
guilty,  and  upon  motion  for  a  new  trial  the  motion  was 
granted  as  to  Samuel  Adelman  and  refused  to  the  plaintiff 
in  error,  who  was  sentenced  to  the  penitentiary.  He  sued 
out  a  writ  of  error  to  review  the  judgment  of  the  crimi- 
nal court. 

It  is  first  contended  that  the  evidence  was  not  sufficient 
to  sustain  the  verdict.  The  evidence  tending  to  prove  that 
the  fire  was  of  incendiary  origin  was,  that  the  first  knowl- 
edge of  the  fire  came  from  an  explosion  breaking  the  front 
windows  of  the  store  so  that  the  flames  shot  out  into  the 
street,  that  there  was  a  second  explosion  shortly  afterward, 
and  that  the  fire  was  sudden,  intense  and  immediately  de- 
structive. There  was  evidence  for  the  defendants  that  an 
explosion  often  occurs  where  fire  is  confined  for  a  length  of 
time,  so  that  the  air  becomes  heated  and  expands  and  breaks 
out  of  the  enclosed  place,  scattering  the  fire  around,  but 
there  was  no  indication  that  this  fire  had  been  burning  for 
such  a  length  of  time  as  to  cause  an  explosion  of  that  kind. 
It  can  hardly  be  doubted  the  fire  was  of  incendiary  origin. 
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The  evidence  to  connect  the  plaintiff  in  error  with  the 
fire  consisted  of  the  direct  testimony  of  witnesses,  the  re- 
lation of  the  plaintiff  in  error  to  the  property  and  to  the 
insurance,  and  proof  of  circumstances.  Harry  Brown  had 
been  employed  by  Joseph  Clarke,  an  insurance  adjuster,  and 
he  testified  that  Samuel  Adelman,  one  of  the  defendants, 
had  been  in  Clarke's  office  quite  often;  that  a  short  time 
before  the  fire  Adelman  came  into  the  office  with  the  de- 
fendant Louis  Rees  and  went  into  Clarke's  private  office; 
that  the  witness  sat  at  a  table  in  the  reception  room  and 
there  was  a  desk  in  that  room  occupied  by  the  stenographer ; 
that  he  heard  a  conversation  between  Adelman,  Rees  and 
Clarke,  in  which  Adelman  said  to  Clarke  that  he  thdtight  it 
would  be  a  good  idea  to  let  the  store  go,  and  Clarke  said 
it  would  be;  that  Adelman  asked  Clarke  if  it  would  be  a 
good  idea  to  burn  up  the  place,  and  Clarke  said  it  would 
be  all  right ;  that  Clarke  said  it  would  cost  $3000  to  bum 
up  the  place,  and  Adelman  said,  "All  right,"  and  Clarke 
asked  if  he  wanted  a  total  loss,  and  Adelman  replied,  "Yes, 
on  the  stock ;"  that  Rees  said  he  was  going  to  leave  it  to 
Adelman,  and  Clarke  said  the  price  would  include  the  ad- 
justment of  the  loss;  that  Adelman  and  Rees  came  again 
to  the  office  a  day  or  two  before  the  fire  and  went  into  the 
private  office,  and  that  Adelman  then  asked  Clarke  why  he 
did  not  send  the  men  over,  and  Clarke  said  that  he  could 
not  get  them  but  would  send  them  later.  This  witness  said 
that  he  was  under  indictment  for  arson;  that  he  did  not 
know  how  many  indictments  were  pending;  that  he  had 
been  arrested  and  was  in  jail  three  or  four  weeks;  that  he 
was  offered  immunity  several  times  if  he  would  testify, 
and  refused,  but  finally  agreed  to  testify  and  got  out  on 
bail;  that  the  assistant  State's  attorney  promised  that  he 
would  not  be  prosecuted  if  he  would  testify  against  Clarke; 
that  he  had  already  testified  three  or  four  times,  and  that 
he  had  been  employed  three  months  by  attorneys  for  the 
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insurance  companies,  at  $ioo  a  month,  to  investigate  fires 
and  went  to  a  detective  agency  for  his  pay. 

Ben  Fink  testified  that  he  knew  Harry  Brown  and  Jo- 
seph Clarke;  that  he  saw  Clarke  about  two  weeks  before 
the  fire  and  Clarke  said  he  had  a  job  for  him  out  in  South 
Kensington, — a  gents'  furnishing  goods  store, — ^and  wanted 
to  have  a  good  job  done;  that  the  witness  asked  him  how 
much  the  insurance  was,  and  said  he  charged  according  to 
the  insurance;  that  Clarke  said  he  would  give  him  $700 
for  the  job,  but  he  refused  to  do  it  for  less  than  $1000; 
that  Clarke  told  him  the  defendant  Rees  owned  the  store 
and  had  $30,000  insurance,  but  they  did  not  agree  on  the 
pay  and  the  witness  did  not  do  anything.  This  witness 
had  been  arrested  in  Ft.  Wayne  for  arson  and  was  in  jail 
there  fourteen  weeks.  He  was  charged  with  arson  in  Cook 
county,  and  the  insurance  companies  had  paid  him  $2000 
before  he  would  agree  to  testify  in  the  arson  cases.  The 
State's  attorney  had  promised  him  immunity  from  prosecu- 
tion on  his  agreement  to  testify,  and  had  been  paying  him 
$10  a  week  and  paying  his  board  in  a  hotel  in  Chicago. 

Sam  Fink,  a  brother  of  Ben  Fink,  testified  that  he  made 
two  trips  to  the  place  of  the  fire  with  the  defendant  Israel 
Schaffner,  who  was  not  on  trial  and  was  a  fugitive;  that 
the  first  time  they  arrived  at  the  place  at  about  ten  o'clock 
at  night  and  stood  on  the  opposite  side  of  the  street  about 
twenty  or  thirty  minutes  when  he  saw  a  man  come  out  of 
the  store  and  motion  to  them;  that  he  came  across  the 
street  and  followed  SchafTner  into  the  store ;  that  the  man 
walked  back  into  the  store  and  the  witness  and  Schaflfner 
went  into  the  basement,  where  they  found  eight  five-gallon 
cans  of  gasoline  and  eight  bottles  of  about  the  same  capac- 
ity; that  he  emptied  the  gasoline  from  the  cans  into  the 
bottles  and  cut  up  the  cans  and  threw  the  pieces  into  the 
furnace ;  that  he  left  the  bottles  there  and  went  out  through 
the  back  of  the  basement ;  that  he  saw  the  same  man  that 
signaled  to  him  standing  on  the  roof  of  the  one-story  part ; 
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that  the  witness  and  Schaffner  went  to  Roseland  the  next 
night  about  ten  o'clock  and  saw  the  man  motion  to  them; 
that  the  witness  and  Schaffner  went  into  the  store  and  the 
witness  went  into  the  basement,  leaving  Schaffner  up-stairs 
with  the  man;  that  Schaffner  came  down  into  the  base- 
ment and  they  waited  until  after  three  o'clock  and  then 
went  up-stairs  and  laid  papers  on  the  floor,  and  the  witness 
brought  the  bottles  up,  spilled  the  gasoline  on  the  papers, 
and  the  witness  threw  the  empty  bottles  in  the  basement 
and  smashed  them ;  that  they  walked  away  toward  the  city 
and  saw  the  fire  about  five  o'clock  and  he  was  paid  for 
what  he  did;  that  he  did  not  know  Rees  and  had  never 
spoken  to  him;  that  he  was  indicted  for  arson  and  was 
out  on  bonds  given  by  a  clerk  in  the  office  of  the  State's 
attorney;  that  he  had  been  told  that  he  would  not  be 
prosecuted  if  he  would  testify  in  the  arson  cases,  and  that 
he  had  received  no  money  from  the  State's  attorney  or 
the  prosecution. 

The  defendant  Rees  had  been  in  the  tobacco  business 
fifteen  or  sixteen  years.  His  practice  was  to  go  out  and 
take  orders  for  cigars  and  tobacco  from  dealers  and  the 
goods  were  delivered  with  a  wagon.  About  two  years  be- 
fore the  fire  he  determined  to  erect  a  building  and  borrowed 
money  for  that  purpose.  Marcus  Aurelius,  cashier  of  a 
bank,  was  a  witness  and  testified  that  the  bank  loaned  Rees 
$12,000  to  be  used  in  building,  and  when  it  was  erected 
Rees  stocked  the  store  with  clothing  and  furnishing  goods; 
that  in  May,  191 1,  Rees  applied  for  a  second  loan  of  $7000, 
which  was  due  in  November  before  the  fire,  and  $800  had 
been  paid  upon  it,  so  that  there  was  due  on  the  two  mort- 
gages $18,200.  The  building  and  lot  were  worth  from 
$23,000  to  $25,000,  and  there  was  some  loss  by  the  burning 
of  the  building  above  the  insurance  of  $1000  which  was 
paid.  There  is  no  question  in  this  case  about  the  burning 
of  the  building  except  the  probability  of  some  loss  from 
the  fact  that  the  defendant  borrowed  $12,000  to  erect  the 
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building.  There  was  evidence  that  before  the  fire  the  front 
window  shades  were  always  left  up  and  there  was  a  light 
in  the  store,  while  they  were  down  and  there  was  no  light 
in  the  store  at  the  time  of  the  fire.  The  stock  of  merchan- 
dise, with  furniture  and  fixtures,  was  insured  to  the  amount 
of  $17,500,  and  the  proofs  of  loss  made  by  Rees  showed 
the  value  of  the  property  destroyed  to  be  $24,048.  Joseph 
Clarke  acted  as  adjuster  and  a  settlement  was  made  at  sixty 
per  cent  of  the  amounts  of  the  policies, — ^less  than  one-half 
of  the  value  of  the  property  according  to  the  proofs  of  loss 
and  the  testimony  of  Rees  on  the  trial.  He  received  $10,- 
550,  and  his  explanation  was  that  he  accepted  that  sum  to 
save  litigation.  The  defendant  Samuel  Adelman  was  a 
brother-in-law  of  Rees  and  was  a  partner  in  a  wholesale 
clothing  firm  from  which  Rees  bought  goods.  Early  in 
the  morning  of  the  fire  word  was  sent  to  Adelman,  and  he 
telephoned  Joseph  Clarke,  and  they  went  in  Clarke's  auto- 
mobile to  the  place  of  the  fire.  There  were  a  number  of 
adjusters  there  who  wanted  to  represent  Rees  in  the  settle- 
ment of  the  fire  loss,  but  he  told  them  it  was  in  the  hands 
of  Adelman  and  he  had  already  selected  Clarke.  In  the 
spring  after  the  fire  Rees  re-built  the  building  and  made  two 
stores  of  it,  renting  one  and  using  the  other  for  his  tobacco 
business  and  abandoning  the  clothing  and  furnishing  busi- 
ness, which  the  evidence  tended  to  prove  was  not  profitable. 
As  against  this  evidence  tending  to  prove  the  defendant 
Rees  guilty,  Samuel  Adelman  denied  that  he  was  ever  in 
Clarke's  office  with  Rees  before  the  fire  or  that  he  had  any 
such  conversation  as  Brown  testified  to  or  had  anything  to 
do  with  the  fire,  but  said  that  he  was  well  acquainted  with 
Clarke  and  occasionally  went  to  his  office ;  that  he  learned 
of  the  fire  about  six  o'clock  in  the  morning  and  went  to 
the  place  with  Clarke,  where  he  found  Rees,  with  his  wife 
and  children  in  their  night  clothes  and  greatly  excited.  The 
defendant  Rees  denied  that  he  caused  the  fire  or  had  any- 
thing to  do  with  the  burning  of  his  store  or  knew  Joseph 
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Clarke  or  was  ever  in  his  office  before  the  fire,  although  he 
was  there  afterward  in  adjusting  the  loss,  and  said  that  he 
usually  left  a  light  in  the  store  at  night,  and  as  far  as  he 
knew  the  store  was  left  in  the  same  way.  the  night  of  the 
fire;  that  he  never  knew  Schaffner  or  Sam  Fink,  and  he 
contradicted  the  testimony  of  Sam  Fink  about  his  signaling 
Schaffner  and  Fink  or  having  anything  to  do  with  them. 
At  the  time  of  the  fire  Rees  and  his  wife  and  children  came 
down  the  front  stairway  in  their  night  clothes,  and  it  is 
argued  that  he  could  not  have  planned  to  burn  his  building 
when  it  would  have  been  quite  likely  to  have  caused  the 
death  of  himself  or  his  family.  The  evidence,  however,  is 
susceptible  of  the  conclusion  that  he  did  not  expect  the 
building  to  be  burned,  as  the  evidence  of  the  agreement 
with  Clarke  was  that  there  was  to  be  a  total  loss  on  the 
stock,  and  it  is  quite  likely  that  the  fire  proved  more  de- 
structive than  they  anticipated.  Sam  Fink  was  an  accom- 
plice, and  under  the  oft-repeated  rule  his  testimony  was 
subject  to  grave  suspicion,  and  Ben  Fink  and  Harry  Brown, 
although  not  accomplices,  had  been  promised  immunity  for 
other  crimes  of  the  same  kind  and  their  credibility  was  very 
seriously  affected  by  that  fact.  The  evidence  incriminating 
Rees,  however,  was  not  confined  to  their  testimony,  and  in 
cases  like  this,  where  secrecy  is  essential  to  success,  it  can 
not  be  expected  that  the  People  can  produce  witnesses  of 
high  character  and  blameless  life  to  prove  the  crime,  unless 
there  should  be  some  mishap  in  carrying  out  the  plan  or 
some  unlooked  for  occurrence.  The  fire  was  an  incendiary 
one,  and  the  evidence,  in  our  opinion,  was  sufficient  to  au- 
thorize the  verdict. 

The  defendants  offered,  and  the  court  refused,  the  fol- 
lowing instruction : 

"In  weighing  and  considering  the  credibility  of  wit- 
nesses the  jury  should  consider  whether  any  witness  has  be- 
come interested  or  hopes  to  receive  any  reward,  immunity 
or  benefit  from  the  prosecution  of  the  case,  or  has  in  any 
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other  way  become  interested  or  had  his  feelings  or  passions 
enlisted  against  the  defendants;  and  if  the  jury  shall  find 
that  any  such  witness  has  sustained  or  does  sustain  such 
relation  in  the  case  as  would  naturally  tend  to  interest  him, 
then  it  is  the  duty  of  the  jury  to  consider  whether  such 
feelings  or  interest  of  such  witness  has  had  any  effect  upon 
such  of  his  testimony  as  is  material  to  the  issues  in  this 
case." 

It  scarcely  need  be  said  that  the  fact  of  a  witness  hav- 
ing been  profnised  immunity  from  prosecution  for  crime  on 
condition  that  he  will  testify  for  the  People  must  be  con- 
sidered in  weighing  his  testimony.  (Conley  v.  People,  170 
111.  587. )  Sam  Fink  was  an  accomplice  and  had  been  prom- 
ised immunity  from  prosecution  in  this  particular  case,  and 
Harry  Brown  and  Ben  Fink  had  been  promised  immunity 
for  other  crimes,  which  were  material  facts  to  be  consid- 
ered by  the  jury  in  determining  whether  they  were  entitled 
to  credit  as  witnesses.  It  is  suggested  that  as  to  Sam  Fink 
the  rule  contained  in  the  refused  instruction  was  included 
in  instruction  10  which  was  given  and  which  stated  the  gen- 
eral rule  concerning  the  testimony  of  an  accomplice,  but  if 
that  is  so  it  does  not  answer  the  objection  as  to  Harry 
Brown  and  Ben  Fink,  who  were  not  accomplices  and  had 
been  promised  immunity  in  other  cases.  It  is  said  that  the 
subject  of  the  credibility  of  Harry  Brown  and  Ben  Fink 
was  covered  by  instruction  18,  which  was  a  general  instruc- 
tion stating  the  duty  of  the  jury  to  consider  various  things, 
including  the  interest  of  the  witness  in  the  outcome  of  the 
case  and  the  manner  in  which  he  might  be  affected  by  the 
verdict.  Neither  Harry  Brown  nor  Ben  Fink  had  any  in- 
terest in  the  outcome  of  this  case  or  would  be  affected  in 
any  way  by  the  verdict.  There  was  evidence  by  his  own 
admission  that  Harry  Brown  felt  great  resentment  toward 
Samuel  Adelman  for  procuring  his  indictment  in  another 
case,  and  the  fact  of  Adelman's  connection  with  this  crime 
in  planning  it  and  arranging  with  Clarke  made  the  instruc- 
268  -  38 
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tion  material  concerning  the  feeling  of  any  witness  being 
enlisted  against  the  defendants.  The  court  erred  in  refus- 
ing the  instruction. 

Instruction  ii  was  given,  as  follows: 

"The  court  instructs  you  that  the  testimony  of  an  ac- 
complice is  competent  evidence,  and  the  credibility  of  such 
an  accomplice  is  for  the  jury  to  pass  upon  as  they  pass  upon 
the  credibility  of  any  other  witness.  The  testimony  of  an 
accomplice  must  be  received  with  great  cautiorl,  but  if  the 
testimony  carries  conviction  and  the  jury  are  convinced  of 
its  truth  they  should  give  it  the  same  weight  as  would  be 
given  to  the  testimony  of  a  witness  who  is  in  no  respect 
implicated  in  the  offense." 

The  objection  is  that  the  word  "should"  was  used  in- 
stead of  "may."  The  instruction  only  required  the  jury  to 
give  credit  to  the  testimony  of  an  accomplice  if  it  carried 
conviction  and  the  jury  were  convinced  of  its  truth,  and 
the  jury  could  not  fail  to  give  it  such  credit  without  vio- 
lating both  the  law  and  their  duty.  It  is  not  the  law  that  a 
jury  may  give  credit  or  not,  at  the  pleasure  of  the  jury,  to 
testimony  which  carries  conviction  and  convinces  the  jury 
of  its  truth,  and  the  instruction  was  not  objectionable. 

Instruction  3  given  to  the  jury  was  as  follows: 

"The  court  instructs  the  jury,  as  a  matter  of  law,  that 
the  rule  which  clothes  every  person  accused  of  crime  with 
the  presumption  of  innocence  and  imposes  upon  the  State 
the  burden  of  establishing  his  guilt  beyond  a  reasonable 
doubt  is  not  intended  to  aid  anyone  who  is,  in  fact,  guilty 
of  crime  to  escape,  but  is  a  humane  provision  of  the  law, 
intended,  so  far  as  human  agencies  can,  to  prevent  an  in- 
nocent person  from  being  convicted." 

The  argument  against  the  instruction  is,  that  if  the  jury 
believe  the  accused  to  be  guilty  he  is  not  entitled  to  the 
protection  of  a  presumption  of  innocence,  and  that  the  pre- 
sumption is  merely  for  the  benefit  of  the  innocent  and  not 
the  guilty.     We  do  not  understand  the  instruction,  which 
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states  the  rule  as  clothing  every  person  accused  of  crime 
with  the  presumption  of  innocence,  as  carrying  any  infer- 
ence that  the  accused  is  not  entitled  to  the  benefit  of  the 
presumption  in  determining  whether  he  is  guilty  or  not. 

In  the  argument  to  the  jury  the  assistant  State's  attor- 
ney read  from  the  opinion  of  this  court  in  the  ca^es  of  Peo- 
ple V.  Covitz,  262  111.  514,  and  People  v.  Harris,  263  id. 
406.  Counsel  for  the  defendants  objected  to  reading  the 
facts  in  the  Covitz  case,  in  which  the  judgment  against 
Joseph  Clarke,  one  of  the  defendants  in  this  case,  was  af- 
firmed. The  court  ruled  that  the  jury  were  entitled  to  have 
the  facts  in  the  case  and  overruled  the  objection.  It  was 
proper  to  read  to  the  jury  the  law  as  declared  in  the  case 
in  question,  and  that  rule  was,  that  whife  the  testimony  of 
an  accomplice  is  subject  to  suspicion  and  should  be  received 
with  caution,  yet  it  may  be  sufficient,  although  uncorrobo- 
rated, to  sustain  a  conviction,  but  the  court  considered  and 
recited  the  evidence  in  the  case  to  determine  whether  the 
evidence  proved  the  truth  of  the  charge  against  the  defend- 
ants. In  that  case  John  Danies  was  an  accomplice,  and  the 
opinion  stated  the  evidence  that  Danies  received  a  letter  in 
New  York  from  Joseph  Clarke  requesting  him  to  come  to 
Chicago;  that  he  met  Clarke,  who  arranged  to  have  the 
Covitz  brothers'  place  destroyed  by  fire;  that  Clarke  car- 
ried on  the  negotiations  with  Danies  and  was  the  principal 
actor  in  the  matter.  There  was  no  reason  for  reading  this 
evidence  to  enable  the  jury  to  understand  any  rule  of  law, 
and  the  only  purpose  or  effect  of  the  recital  of  the  evidence 
was  to  show  the  similarity  of  that  case  to  this  one  and  to 
lead  the  jury  to  a  conclusion  of  fact  as  to  the  guilt  of  the 
defendant  Rees.  It  was  necessary  to  prove  the  arrange- 
ment with  Clarke,  who  was  to  send  the  men  to  destroy  the 
property  and  who  was  alleged  to  have  fixed  the  price,  in- 
cluding adjusting  the  loss.  The  assistant  State's  attorney 
had  been  telling  the  jury  that  Clarke  was  a  well  known  fire- 
bug in  Chicago,  and  the  evidence  read  tended  to  prove  his 
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assertion.  The  general  rule  is  that  counsel  may  read  ex- 
tracts from  the  opinions  in  reported  cases  bearing  upon  the 
law  in  the  case  but  not  the  facts  in  the  opinions.  (12  Cyc. 
583.)  It  may  be  necessary  in  some  cases  for  counsel,  un- 
der proper  supervision  of  the  court,  to  read  enough  of  the 
ultimate  fa^ts  in  order  that  the  jury  may  understand  how 
the  law  is  to  be  applied,  {Wohlford  v.  People,  148  111.  296,) 
but  there  was  no  necessity  of  reading  the  evidence  against 
Joseph  Clarke  for  that  purpose.  In  Earll  v.  People,  99  111. 
123,  it  was  said  that  it  would  have  been  entirely  proper  for 
counsel  to  have  read  any  propositions  of  law  laid  down  in 
the  former  case  against  the  same  party,  but  that  the  con- 
duct of  counsel  in  discussing  the  facts  of  the  former  case 
was  highly  unjust  to  the  accused  and  placed  him  at  a  dis- 
advantage before  the  jury.  The  plaintiff  in  error  had  a 
right  to  have  his  testimony  go  to  the  jury  uninfluenced  by 
the  weight  of  the  opinion  of  this  court  on  the  question  of 
fact  in  the  Covitz  case.  There  was  a  stipulation  that  evi- 
dence against  Joseph  Clarke  should  be  admitted  although 
he  was  in  the  penitentiary  and  not  on  trial,  but  his  convic- 
tion in  the  other  case  could  not  have  been  proved  if  he 
had  been  on  trial  unless  he  became  a  witness,  and  then  only 
to  affect  his  credibility  as  such  witness,  nor  could  the  evi- 
dence against  him  in  the  Covitz  case  have  been  read  to  the 
jury.  The  ruling  of  the  court  was  serious  and  prejudicial 
error. 

.  There  was  a  motion  for  a  new  trial  based  on  newly  dis- 
covered evidence.  The  court  did  not  err  in  refusing  to  al- 
low the  motion,  but  as  the  case  will  be  tried  again,  when  the 
evidence  alleged  to  have  been  newly  discovered,  if  material, 
will  be  available,  it  is  not  necessary  to  say  anything  further 
respecting  the  denial  of  the  motion. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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William  Remy,  Defendant  in  Error,  vs.  The  City  of 

Chicago,  Plaintiff  in  Error. 

Opinion  filed  June  24,  jpi§ — Rehearing  denied  October  6,  191 5, 

Municipal  corporations — when  doctrine  of  equitable  estop- 
pel ^11  be  applied.  While  mere  non-user  or  adverse  possession, 
alone,  cannot  divest  the  public's  rights  in  a  street,  yet  where  there 
are  other  circumstances  indicating  the  complete  abandonment  of 
the  original  street  line  by  the  public  and  the  municipal  authori- 
tiesy  and  persons  acting  in  good  faith  have  occupied  the  premises 
under  claim  of  ownership  for  many  years  with  reference  to  a  new 
street  line,  and  in  reliance  upon  the  acts  of  the  municipal  authori- 
ties have  made  lasting  and  valuable  improvements  with  reference 
to  the  new  line,  the  doctrine  of  equitable  estoppel  will  be  applied 
and  the  public  be  held  bound  by  its  apparent  complete  abandon- 
ment of  its  rights. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Jesse  A.  Baldwin,  Judge,  presiding. 

John  W.  Beckwith,  Corporation  Counsel,  (A.  L. 
Gettys,  of  counsel,)  for  plaintiff  in  error. 

Charles  L.  Bartlett,  and  Sherman  C.  Spitzer,  for 
defendant  in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  controversy  in  this  case  concerns  the  existence  of 
a  street  over  a  strip  of  ground  5.28  feet  wide  and  196  feet 
long  at  the  southwest  corner  of  Surf  street  and  Sheridan 
road,  in  the  city  of  Chicago.  The  defendant  in  error, 
William  Remy,  was  the  owner  of  lots  i  and  2  in  the  re- 
subdivision  of  block  I  in  LeMoyne's  subdivision  of  the 
south  sixteen  acres  of  the  east  half  of  the  northwest  quar- 
ter of  section  28,  town  40,  north,  range  14,  east  of  the 
third  principal  meridian.  Lot  i  lies  north  of  lot  2  and  ad- 
joins Surf  street  on  the  south.  The  two  lots  have  a  front- 
age of  98  feet  on  Sheridan  road  and  extend  west  196  feet 
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to  a  1 6- foot  alley.  The  defendant  in  error  desiring  to  build 
upon  the  premises,  had  plans  and  specifications  prepared 
for  a  three-story  and  basement  brick  apartment  building 
to  be  erected  upon  the  west  53.9  feet  of  the  lots,  which 
were  submitted  to  the  commissioner  of  buildings  and  the 
sanitary  inspector  of  the  city  of  Chicago,  who  approved 
them,  and  a  permit  for  the  construction  of  the  building  in 
accordance  with  such  plans  and  specifications  was  issued. 
The  plans  and  specifications  included  a  porch  16  feet  long 
and  10  feet  wide,  two  stories  high,  with  a  balcony  at  the 
third  story,  to  be  substantially  built  of  brick,  stone,  iron, 
steel  and  cement,  extending  across  the  5.28-foot  strip  here 
in  controversy  to  within  one  foot  of  its  north  line.  Con- 
tracts were  let  and  work  was  begun  on  the  building,  which 
continued  for  three  weeks  or  more,  when  on  November  29, 
1909,  the  contractors  were  notified  by  the  city  to  stop  work 
until  the  matter  of  the  south  line  of  Surf  street  should  be 
adjusted  to  the  satisfaction  of  the  street  department.  This 
was  the  first  notice  the  defendant  in  error  had  of  the  claim 
that  the  5.28-foot  strip  was  a  part  of  the  street,  and  at 
that  time  the  foundation  and  walls  of  the  porch  had  been 
constructed  four  feet  above  the  street  grade.  All  the  ma- 
terials for  the  porch  had  been  bought  and  a  large  part  de- 
livered. The  city  authorities  demanded  that  the  defendant 
in  error  tear  down  the  foundation  of  the  porch,  and  threat- 
ened themselves  to  tear  it  down  and  to  revoke  his  permit. 
To  prevent  such  action  the  defendant  in  error  filed  his  bill 
and  obtained  a  temporary  injunction.  On  the  hearing  the 
court  decreed  that  the  defendant  in  error  was  the  owner 
of  the  ground  in  controversy  and  perpetually  enjoined  the 
city  from  interfering  with  his  private  use  of  it.  A  re- 
versal of  the  decree  is  sought  by  this  writ  of  error. 

The  city  claims  that  the  strip  of  ground  in  controversy 
is  a  part  of  the  street,  and  this  claim  is  based  upon  an 
order  of  the  commissioners  of  highways  of  the  town  of 
Lake  View  made  on  March  29,  1858,  laying  out  a  road 
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including  the  ground  in  question  within  its  limits.  The  de- 
fendant in  error  denies  the  validity  of  that  order,  but  con- 
tends that,  even  if  it  were  valid,  whatever  rights  the  public 
might  have  acquired  through  it  have  been  long  since  lost 
and  extinguished,  as  to  the  ground  in  question,  by  non- 
user  and  abandonment  and  by  acquiescence  in  the  private 
possession  and  use  of  the  defendant  in  error  and  his  grant- 
ors. The  road  laid  out  by  the  highway  commissioners  had 
its  south  line  7.4:?  chains  north  of  and  parallel  with  the 
east  and  west  center  line  of  said  section  28,  which  is  the 
center  line  of  Diversey  boulevard.  In  1869  the  owner  of 
a  tract  of  sixteen  acres  between  this  road  and  Diversey 
boulevard,  west  of  Sheridan  road,  had  it  surveyed  and  sub- 
divided, and  caused  a  plat  of  the  subdivision,  called  Le- 
Moyne's*  subdivision,  to  be  recorded.  The  road,  called 
Walsh  street,  appears  on  this  plat  immediately  north  of  the 
subdivision,  and  the  south  line  of  the  road  is  shown  to  be 
495  feet  north  of  and  parallel  with  the  center  line  of  Di- 
versey boulevard.  It  is  therefore  5.28  feet  north  of  the 
line  fixed  by  the  order  of  the  commissioners  of  highways 
as  the  south  line  of  the  street. 

We  shall  not  inquire  into  the  validity  of  the  order  of 
the  commissioners  of  highways.  The  decree  is  based  upon 
the  ground  of  non-user  and  abandonment  by  the  public  and 
the  adverse  possession  of  the  complainant  and  his  grantors, 
with  the  acquiescence  of  the  public,  for  more  than  thirty 
years.  The  evidence  does  not  show  when  the  road  laid  out 
by  the  commissioners  of  highways  was  opened,  but  a  road 
has  been  used  there  for  many  years.  The  record  does  not, 
however,  show  any  use  by  the  public  of  the  strip  in  ques- 
tion. There  is  now  a  cement  sidewalk  on  the  south  side 
of  the  street  within  the  limits  of  Surf  street  as  indicated 
on  the  plat  of  LeMoyne's  subdivision.  It  was  built  nearly 
thirty  years  ago  and  was  preceded  by  a  sidewalk  made  of 
two-inch  plank,  which  was  laid  by  the  order  of  the  trustees 
of  the  town  of  Lake  View  on  the  south  side  of  Surf  street 
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in  1868.  Some  evidence  was  given  tending  to  show  that 
this  sidewalk  was  on  the  south  line  of  the  road  as  ordered 
laid  out  by  the  commissioners  of  highways,  but  it  ran 
straight  through  from  Evanston  avenue  to  Sheridan  road, 
and  trees  which  stood  on  the  ground  in  controversy  and 
are  still  standing  are  evidence  that  the  plank  sidewalk  could 
not  have  been  laid  over  that  strip.  In  1872  the  trustees  of 
the  town  of  Lake  View  adopted  as  the  official  map  of  the 
town  a  map  made  by  Charles  Rascher,  oiji  which  Surf  street 
appears  in  the  same  location  as  in  the  plat  of  LeMojme's 
subdivision. 

The  order  of  the  commissioners  of  highways  establish- 
ing the  road  was  never  recorded  in  the  recorder's  office  of 
Cook  county.  The  only  record  of  the  proceedings  is  found 
in  a  book  delivered  to  the  city  clerk  of  Chicago  when  the 
town  of  Lake  View  became  a  part  of  the  city,  in  1889. 
This  book,  which  contains  a  record  of  the  petition  and  of 
the  order,  has  remained  in  the  custody  of  the  city  clerk 
since  that  time.  The  city  of  Chicago  maintains  as  a  part 
of  its  public  service  a  bureau  called  the  map  department, 
whose  duty  it  is  to  make  transcripts  of  all  recorded  plats 
in  the  recorder's  office  of  .Cook  county  within  the  limits  of 
the  city.  In  1889  the  city  caused  the  plat  of  LeMoyne's 
subdivision  as  surveyed  and  recorded  to  be  copied,  and  in- 
corporated such  plat  and  survey  as  a  map  of  that  subdivi- 
sion in  the  map  department  of  the  city.  When  defendant 
in  error  purchased  the  property  he  obtained  an  abstract  of 
the  title  and  a  title  guaranty  policy  and  had  them  exam- 
ined by  a  lawyer.  He  had  the  premises  surveyed.  They 
were  completely  inclosed  by  a  fence,  which  was  about  one 
foot  south  of  the  cement  sidewalk  on  Surf  street,  and 
on  the  corner  of  Surf  street  and  Sheridan  road,  upon  the 
ground  in  question,  was  a  one-story  frame  building.  There 
was  nothing  to  give  the  purchaser  any  notice  of  the  exist- 
ence of  a  highway  over  the  strip  of  ground  in  question, 
and  he  had  no  notice  of  the  claim  of  the  city  that  such  a 
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highway  existed  until  after  the  contractors  for  his  building 
were  notified  to  stop  work,  as  has  been  before  stated. 

In  1885  the  trustees  of  the  village  of  Lake  View  passed 
an  ordinance  for  the  improvement  of  Surf  street  by  grad- 
ing, curbing  and  macadamizing,  which  provided  that  the 
curbing  on  each  side  of  the  30-foot  roadway  should  turn 
at  the  intersection  of  each  street  and  alley  18  feet  from 
the  curb  forming  the  roadway,  leaving  a  parkway  on  each 
side  of  Surf  street  18  feet  wide,  including  the  sidewalk. 
The  curbing  in  the  alley  west  of  the  defendant  in  error's 
premises,  and  in  the  alley  west  of  that,  extends  south  from 
the  roadway  18  feet,  being  6  feet  south  of  the  sidewalk, 
and  in  the  alley  adjoining  the  defendant  in  error's  prem- 
ises on  the  west  two  rows  of  stone  are  set  in  the  ground, 
constituting  a  crossing  of  the  alley,  and  being  where  a  side- 
walk conforming  to  the  survey  made  by  the  commissioners 
of  highways  in  1858  would  have  been.  Such  condition  has 
continued  since  1886,  and  it  is  insisted  is  evidence  that  the 
part  of  the  street  in  question  had  not  been  abandoned  and 
was  visible  notice  to  the  defendant  in  error  of  the  claim 
on  behalf  of  the  public.  The  curbing  and  crossing  stones 
were  in  the  public  alley,  and  their  being  there  was  not  in- 
consistent with  the  private  ownership  of  the  ground  up  to 
the  sidewalk.  As  evidence  of  the  city's  claim  they  must  be 
considered  in  connection  with  the  facts  that  the  town  of 
Lake  View,  and  later  the  city,  had  adopted  the  plat  of  Le- 
Moyne's  subdivision;  that  the  public  authorities  had  built 
the  walk  according  to  that  plat;  that  they  have  not  used, 
occupied,  improved  or  appropriated  any  of  the  strip  in  ques- 
tion south  of  the  sidewalk  as  a  part  of  the  street,  but  have 
permitted  its  occupation  by  the  defendant  in  error  and  his 
grantors  for  their  private  use,  and  have  also  permitted  the 
inclosing  and  occupation  of  the  same  strip  by  other  prop- 
erty owners  along  the  south  side  of  Surf  street  by  planting 
and  growing  trees,  and  by  constructing  and  maintaining 
walks,  .copings,  buildings,  porches,  steps  and  approaches 


602  Remy  v.  City  op  Chicago.  [268  IlL 

upon  said  strip,  and  that  the  city,  by  its  officers,  authorized 
the  construction  by  the  defendant  in  error  of  his  building 
upon  the  premises  in  question  according  to  the  plans  and 
specifications  submitted  to  them,  and  permitted  such  con- 
struction to  proceed  until  he  could  not  change  his  plans  or 
location  without  great  loss. 

The  Statute  of  Limitations  does  not  apply  to  a  city  in 
respect  to  the  possession  of  its  streets  and  alleys.  They 
are  held  for  the  benefit  of  the  public,  and  mere  non-user  or 
adverse  possession,  alone,  cannot  divest  the  public's  rights 
in  them.  Where,  however,  there  are  other  circumstances 
indicating  a  complete  abandonment  by  the  public  and  the 
municipal  authorities,  and  persons  acting  in  good  faith 
have  occupied  the  premises  under  a  claim  of  ownership 
for  many  years  and  in  reliance  upon  the  acts  of  the  city 
have  made  valuable  and  lasting  improvements  which  it 
would  be  inequitable  to  destroy,  the  doctrine  of  equitable 
estoppel  will  be  applied  and  the  public  held  bound  by  the 
apparent  complete  abandonment  of  its  rights.  (Jordan  v. 
City  of  Chenoa,  i66  111.  530;  City  of  Carlinville  v.  Castle y 
177  id.  105;  People  v.  City  of  Rock  Island,  215  id.  488.) 
In  this  case  for  thirty  years  the  rights  now  claimed  for  the 
public  have  not  been  exercised,  but  the  place  in  controversy 
has  been  held  adversely  to  such  rights  with  the  acquiescence 
of  the  public,  and  neither  the  public  authorities  nor  any 
individual  has  protested  against  or  sought  to  prevent  such 
adverse  holding.  On  the  contrary,  the  public  authorities 
gave  express  permission  for  the  construction  of  the  build- 
ing in  the  place  where  it  was  erected,  and  it  would  be  in- 
equitable, after  the  expenditure,  in  good  faith,  of  a  large 
amount  of  money  in  reliance  upon  the  action  of  the  public 
authorities  and  upon  the  non-user  and  apparent  abandon- 
ment of  the  public  rights,  to  permit  the  city  to  take  pos- 
session of  the  premises  as  a  street. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 
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D.  ScHNiTZER,  Defendant  in  Error,  vs.  John  Kramer  et  al. 

Plaintiffs  in  Error. 

Opinion  Hied  June  24,  ipi$ — Rehearing  denied  October  6,  1915. 

1.  BiLts  AND  NOTES — matter  of  Ailing  blank  spaces  in  notes  is 
governed  by  section  14  of  the  Negotiable  Instruments  act.  Under 
section  14  of  the  Negotiable  Instruments  act  of  1907,  where  there 
are  blanks  in  an  instrument  a  person  in  possession  has  prima  facie 
authority  to  complete  the  instrument  by  filling  up  the  blanks,  but 
in  order  that  it  may  be  enforced,  when  completed,  against  any  per- 
son who  became  a  party  thereto  before  its  completion,  the  blanks 
must  be  filled  up  strictly  in  accordance  with  the  authority  given 
and  within  a  reasonable  time. 

2.  Same — extent  of  authority  to  Hll  blanks.  By  section  14  of 
the  Negotiable  Instruments  act  the  authority  to  fill  blanks  in  an 
instrument,  as  against  any  person  who  became  a  party  thereto  be- 
fore they  were  filled,  is  limited  to  the  insertion  of  such  things  as 
were  contemplated  by  the  parties  when  the  instrument  was  made. 

3.  Same — when  Ailing  in  amount  of  attorney's  fees  is  not  an 
alteration.  The  filling  in,  by  the  payee  of  a  note,  of  the  amount  of 
attorney's  fees  in  a  blank  space  in  the  power  of  attorney  to  con- 
fess judgment  is  not  such  an  alteration  as  invalidates  the  instru- 
ment as  against  the  maker,  where  the  latter  understood  when  the 
note  was  executed  that  such  blank  space  would  be  filled  by  insert- 
ing such  amount  as  would  be  necessary  and  proper  for  what  the 
parties  spoke  of  as  court  expenses. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  John  R.  Dowdall, 
Judge,  presiding. 

S.  T.  Slawitsky,  for  plaintiffs  in  error. 

SoNNENSCHEiN,  Berkson  &  FiSHELL,  for  defendant 
in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

On  September  24,  1912,  the  plaintiffs  in  error,  John 
Kramer  and  Maggie  Kramer,  made  and  delivered  to  the 
defendant  in  error,  D.  Schnitzer,  their  five  promissory  notes 
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• 
of  that  date,  four  of  the  notes  being  for  $250  each  and  the 

fifth  for  $150,  all  with  interest  at  six  per  cent  after  ma- 
turity. Each  note  contained  a  power  of  attorney  authoriz- 
ing a  confession  of  judgment  for  the  amount  of  the  note, 
together  with  costs  and  attorney's  fees.  In  the  provision 
for  attorney's  fees  there  was  a  blank  space  before  the  word 
"dollars,"  so  that  no  amount  was  stated  to  be  included  as 
attorney's  fees.  The  defendant  in  error  took  the  notes  to 
his  attorney  for  the  purpose  of  having  a  judgment  con- 
fessed, and  the  attorney  wrote  in  the  blank  space  in  each 
of  the  notes  for  $250  the  word  "twenty-five"  and  in  the 
blank  space  in  the  note  for  $150  the  word  "fifteen." 
Judgment  was  entered  by  confession  for  $1265,  being  the 
amount  of  the  notes  together  with  $115  attorney's  fees,  and 
on  motion  of  the  plaintiffs  in  error  the  judgment  was  va- 
cated and  leave  was  given  to  them  to  plead.  A  plea  of  the 
general  issue  with  an  affidavit  of  merits  was  filed  and  there 
was  a  trial  of  the  issue  by  the  court  without  a  jury.  On 
the  trial  the  notes  were  offered  in  evidence  and  were  ob- 
jected to  on  the  ground  that  they  had  been  altered  in  a  ma- 
terial respect  by  filling  the  blanks,  so  that  the  notes  were 
different,  in  legal  effect,  from  what  they  were  when  de- 
livered and  were  therefore  void.  The  objection  was  over- 
ruled and  the  notes  were  admitted  in  evidence.  The  court 
found  the  issue  for  defendant  in  error  and  entered  judg- 
ment for  the  amount  of  the  notes,  including  the  attorney's 
fees.  An  appeal  was  taken  to  the  Appellate  Court  for  the 
First  District,  and  that  court  being  of  the  opinion  that  by 
the  law  merchant  the  defendant  in  error  was  authorized  to 
fill  the  blank  spaces  with  reasonable  amounts  as  attorney's 
fees,  affirmed  the  judgment.  A  writ  of  certiorari  was 
awarded  to  bring  the  record  to  this  court  for  a  review  of 
the  judgment  of  the  Appellate  Court. 

The  arguments  of  counsel  are  devoted  mainly  to  the 
rules  of  the  law  merchant  and  authorities  and  decisions 
concerning  implied  authority  to  fill  up,  after  delivery,  blank 
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spaces  in  negotiable  instruments  in  conformity  with  the  ap- 
parent character  and  object  of  the  instruments,  but  we  are 
of  the  opinion  that  the  question  involved  must  be  controlled 
by  the  provisions  of  section  14  of  the  Negotiable  Instru- 
ments act  of  1907.  (Laws  of  1907,  p.  403.)  The  section 
is  as  follows: 

"Sec.  14.  Where  the  instrument  is  wanting  in  any  ma- 
terial particular,  the  person  in  possession  thereof  has  a 
prima  facie  authority  to  complete  it  by  filling  up  the  blanks 
therein.  And  a  signature  on  a  blank  paper  delivered  by 
the  person  making  the  signature  in  order  that  the  paper 
may  be  converted  into  a  negotiable  instrument  operates  as 
a  prima  facie  authority  to  fill  it  up  as  such  for  any  amotmt. 
In  order,  however,  that  any  such  instrument  when  com- 
pleted may  be  enforced  against  any  person  who  became  a 
party  thereto  prior  to  its  completion,  it  must  be  filled  up 
strictly  in  accordance  with  the  authority  given  and  within 
a  reasonable  time.  But  if  any  such  instrument,  after  com- 
pletion, is  issued  or  negotiated  to  a  holder  in  due  course 
it  is  valid  and  effectual  for  all  purposes  in  his  hands,  and 
he  may  enforce  it  as  if  it  had  been  filled  up  strictly  in 
accordance  with  the  authority  given  and  within  a  reason- 
able time." 

Before  the  passage  of  that  act  it  was  the  settled  law  of 
this  State  that  as  between  the  maker  who  has  delivered  an 
instrument  with  blanks  not  filled,  and  innocent  third  per- 
sons, the  maker  was  bound  by  the  instrument  although  the 
blanks  were  fraudulently  or  improperly  filled.  (Young  v. 
Ward,  21  111.  223;  Elliott  v.  Levings  &  Co,  54  id.  213; 
Hudson  V.  Hanson,  75  id.  198;  Merritt  v.  Boyden  &  Son, 
191  id.  136.)  The  Negotiable  Instruments  act  declares  the 
law  in  such  cases  to  be  precisely  the  same,  by  providing 
that  if  any  such  instrument,  after  completion,  is  issued  or 
negotiated  to  a  holder  in  due  course  it  is  valid  and  effectual 
for  all  purposes  in  his  hands,  and  he  may  enforce  it  as  if 
it  had  been  filled  up  strictly  in  accordance  with  the  au- 


606  ScHNiTZER  V.  Kramer.  [2(8  III. 

thority  given.  None  of  the  cases  in  which  the  rights  of 
bona  fide  holders  were  determined  apply  to  this  case,  where 
the  party  claiming  under  the  instruments  accepted  them 
with  the  blanks  not  filled  and  filled  them  with  such  sums 
as  he  saw  fit.  Limiting  the  inquiry  to  the  question  of  the 
extent  of  the  authority  of  the  original  payee  to  fill  blanks 
and  perfect  the  instrument,  it  would  not  be  profitable  to 
review  the  decisions  prior  to  the  passage  of  the  act  in  ques- 
tion, for  the  reason  that  it  makes  specific  provision  for  such 
cases  as  this.  The  defendant  in  error  became  a  party  to 
the  notes  prior  to  their  completion,  and  the  law  as  fixed  by 
the  act  is,  that  where  there  are  blanks  in  an  instrument  a 
person  in  possession  has  prima  facie  authority  to  complete 
the  instrument  by  filling  up  the  blanks,  but  in  order  that  it 
may  be  enforced,  when  completed,  against  any  person  who 
became  a  party  thereto  prior  to  its  completion,  the  blanks 
must  be  filled  up  strictly  in  accordance  with  the  authority 
given  and  within  a  reasonable  time.  (Hartington  Nat. 
Bank  V.  Breslin,  88  Neb.  47;  Ann.  Cas.  19126,  1008.)  By 
the  act  the  authority  to  fill  blanks,  as  against  any  person 
who  became  a  party  thereto  before  they  were  filled,  is  lim- 
ited to  theansertion  of  such  things  as  were  contemplated  by 
the  parties  when  the  instrument  was  executed.  Whether 
the  defendant  in  error,  therefore,  had  authority  to  fill  the 
blanks  depends  upon  the  understanding  of  the  parties  at 
the  time  the  notes  were  delivered,  and  the  evidence  on  that 
subject  was  as  follows:  The  notes,  aside  from  the  blank 
spaces  mentioned,  were  filled  up  and  taken  by  John  Kramer 
to  his  wife,  Maggie  Kramer,  who  signed  them  at  their 
home.  When  John  Kramer  brought  the  notes  back  and  de- 
livered them,  the  defendant  in  error  explained  to  him  that 
he  had  not  filled  the  blanks  for  the  attorney's  fees  because 
he  did  not  know  what  the  court  expenses  would  be,  and 
Kramer  said  that  he  need  not  be  afraid  and  the  notes  would 
be  paid  promptly.  The  defendant  in  error  was  ignorant 
of  the  amount  that  would  be  required,  and  it  was  contem- 
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plated  that  such  amounts  as  might  be  necessary  for  what 
was  spoken  of  as  court  expenses  might  be  inserted  in  the 
blank  spaces.  The  parties  contemplated  that  such  amounts 
would  be  inserted  as  might  be  necessary  and  proper,  and 
therefore  there  was  authority  to  fill  the  blanks  with  reason- 
able amounts.  The  court  did  not  err  in  admitting  the  notes 
in  evidence. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Teofil  Rozanski,  Plaintiff  in  Error. 

Opinion  filed  June  24,  ipi^ — Rehearing  denied  October  6,  ipi^. 

1.  Criminal  law — defendant  not  requesting  instruction  he  is 
entitled  to  cannot  complain.  If  the  defendant,  under  an  indict- 
ment for  assault  with  intent  to  murder,  is  entitled  to  an  instruc- 
tion that  the  jury  may  find  him  guilty  of  simple  assault  he  should 
request  such  instruction,  and  in  the  absence  of  such  request  he 
cannot  complain  that  it  was  not  given. 

2.  Same — when  instructions  are  not  erroneous  in  ignoring  the 
circumstances  of  assault.  Instructions  which  merely  state,  in  gen- 
eral terms,  the  rules  of  law  concerning  reasonable  doubt  which 
have  been  declared  in  criminal  cases  generally,  and  which  contain 
no  hypothesis  of  fact,  are  not  erroneous  on  the  ground  that  they 
ignore  the  circumstances  of  the  assault  with  which  the  defendant 
is  charged. 

3.  Same — when  it  is  not  error  to  give  an  instruction  authoriz- 
ing conviction  of  assault  with  intent  to  murder.  It  is  not  error  to 
give  an  instruction  authorizing  the  jury  to  find  the  defendant 
guilty  of  assault  with  intent  to  murder  where  the  instruction  re- 
cites all  the  facts  from  which  the  legal  conclusion  of  guilt  would 
necessarily  follow,  and  where  the  jury  arc  given  forms  of  verdict 
for  assault  with  intent  to  murder  and  assault  with  intent  to  do 
bodily  harm. 

4.  Same — malice  may  he  implied  as  well  as  express.  Delib- 
erate intention  is  necessary  to  constitute  express  malice,  but  the 
law  implies  malice  where  no  considerable  provocation  appears  or 
where  all  circumstances  show  an  abandoned  and  malignant  heart. 
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5.  Same — when  an  instruction  as  to  malice  or  intention  being 
presumed  is  not  erroneous.  In  a  prosecution  for  assault  with  in- 
tent to  murder,  an  instruction  is  not  erroneous  which  states  that 
intention  may  be  inferred  from  the  facts  and  circumstances  shown 
by  the  evidence,  and  that  if  the  shooting  was  done  and  deliber- 
ately done,  and  was  likely  to  be  attended  with  dangerous  conse- 
quences, then  the  malice  or  intention  requisite  to  make  out  the 
charge  of  the  indictment  would  be  presumed. 

6.  Same — when  instruction  is  properly  refused.  In  a  prosecu- 
tion for  assault  with  intent  to  murder,  an  instruction  is  properly 
refused  which  directs  the  jury  to  find  the  defendant  not  guilty  al- 
though he  fired  the  shots  at  the  prosecuting  witness  if  they  were 
fired  without  deliberation,  thereby  ignoring  the  malice  implied  by 
law  from  want  of  provocation  or  circumstances  showing  an  aban- 
doned and  malignant  heart. 

Writ  of  Error  to  the  Circuit  Court  of  Washington 
county ;   the  Hon.  George  A.  Crow,  Judge,  presiding. 

O'DoNNELi^  &  O'DoNNELL,  fof  plalntiflf  in  error. 

P.  J.  LucEY,  Attorney  General,  J.  Paui.  Carter,  State's 
Attorney,  Eugene  P.  Morris,  and  George  P.  Ramsey, 
for  the  People. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

At  the  October  term,  1914,  of  the  circuit  court  of 
Washington  county,  the  plaintiff  ih  error,  Teofil  Rozanski, 
was  found  guilty  by  a  jury  of  an  assault  with  intent  to 
murder  his  father,  Frank  Rozanski.  Motions  for  a  new 
trial  and  in  arrest  of  judgment  were  overruled  and  he  was 
sentenced  to  the  Southern  Illinois  penitentiary,  at  Chester. 
A  writ  of  error  has  brought  the  record  to  this  court  for 
review. 

Frank  Rozanski  lived  alone  on  a  farm  which  had  been 
his  homestead  but  which  had  been  conveyed  to  his  son, 
Teofil  Rozanski,  the  plaintiff  in  error,  who  was  bound  to 
furnish  him  with  supplies.  After  the  death  of  the  mother 
the  father  and  son  became  embittered  against  each  other 
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and  for  about  four  years  were  not  on  speaking  terms  and 
there  had  been  lawsuits  between  them  on  matters  arising 
out  of  their  contract  relations.  The  defendant  lived  on 
another  farm  about  one  and  a  half  miles  distant,  and  on 
December  9,  19 13,  he  and  his  son  Nick  Rozanski,  about 
eleven  years  old,  rode  from  Radom  in  a  wagon  with  Frank 
Greskiewicz  to  his  father's  home.  The  defendant  and  his 
son  got  out  of  the  wagon  at  the  end  of  a  lane  leading  to 
the  residence  and  went  first  to  where  two  sons  of  the  de- 
fendant were  chopping  wood  in  the  timber  for  the  father, 
Frank  Rozanski.  All  four  then  went  to  the  gate  of  the 
yard  at  the  house  and  the  three  sons  stood  by  the  fence 
while  the  defendant  went  to  the  house  where  the  trouble 
occurred.  The  father,  Frank  Rozanski,  was  the  principal 
witness  for  the  People  and  he  testified  through  an  interpre- 
ter. His  testimony  was  that  it  was  half-past  four  in  the 
afternoon,  as  he  was  sitting  in  the  kitchen  by  the  stove 
smoking  his  pipe,  when  the  defendant  came  into  the  room 
and  started  a  fight;  that  the  defendant  did  not  say  any- 
thing but  threw  him  down  on  the  floor  and  grabbed  him 
by  the  throat;  that  he  got  on  top  of  the  defendant  and 
struck  him  several  times  with  a  stick  of  hickory  stovewood 
and  took  him  by  the  collar  and  threw  him  outside  on  the 
porch  and  closed  the  door;  that  he  said  to  the  defend- 
ant, "A  straight  road  for  your  home ;"  that  he  tried  to  lock 
the  door  and  while  holding  it  stood  alongside  the  door  and 
the  defendant  fired  several  shots  through  the  closed  door, 
and  one  of  the  bullets  inflicted  a  flesh  wound  in  his  abdo- 
men; that  when  the  shot  struck  him  it  began  to  burn,  and 
he  left  the  door  and  ran  away  for  his  life,  and  that  he 
did  not  see  the  defendant's  sons  at  that  time.  In  riding 
along  the  road  in  the  wagon  the  defendant  and  his  son 
Nick  passed  the  home  of  Mike  Kujawa,  a  neighbor,  and 
he  saw  them  get  out  of  the  wagon  and  go  up  the  lane 
toward  the  house.  The  house  was  in  the  timber,  so  that  he 
could  not  see  them  when  they  got  there,  but  about  fifteen 
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minutes  after  they  got  out  of  the  wagon  he  heard  five  shots 
close  together,  and  he  heard  the  noise  of  tramping  after  the 
shots  were  fired.  Harve  Calloway  and  M.  B.  Pawlowski 
testified  that  there  were  five  bullet  holes  through  the  door, 
and  the  lower  part  of  the  door  was  all  kicked  out,  as  the 
witnesses  said.  The  shots  were  from  the  outside.  The 
holes  showed  splinters  on  the  inside  and  the  lower  part  of 
the  door  was  driven  in  from  the  outside.  The  wound  made 
by  the  bullet  was  about  two  and  a  half  inches  in  length, 
cutting  the  skin  and  tissues  underneath,  but  the  bullet  did 
not  penetrate  the  abdomen. 

The  defendant  and  his  three  sons  testified  and  each 
gave  the  same  account  of  the  occurrence.  The  defendant 
said  that  he  and  his  son  Nick  rode  with  Frank  Greskiewicz 
from  Radom;  that  they  went  to  the  two  sons  who  were 
chopping  wood  and  all  walked  to  the  gate  into  the  yard 
and  he  hollered  but  no  one  answered ;  that  he  knocked  on 
the  door  and  said,  "Hello !  Pa !"  that  his  father  opened  the 
door  and  had  a  club  in  his  hand  and  hit  him  on  the  head 
and  struck  him  several  times  while  he  was  trying  to  get  up 
and  shoved  him  over  backwards;  that  the  boys  jumped 
over  the  fence  and  helped  him  up  and  they  went  hotne,  and 
that  he  never  had  a  revolver,  did  not  shoot  one  or  make  the 
holes  in  the  door.  Each  son  testified  that  the  father  opened 
the  door  and  hit  the  defendant  with  a  piece  of  stovewood ; 
that  the  defendant  fell  down  and  the  father  kicked  him  and 
threw  him  off  the  porch  onto  the  ground ;  that  they  jumped 
over  the  fence  and  picked  the  defendant  up  and  went  home ; 
that  the  defendant  did  not  have  a  revolver  and  never  had 
one,  and  that  there  was  no  shooting  there.  Nick  and  the 
defendant's  daughter,  Maggie,  testified  that  they  got  home 
at  five  o'clock.  Theodore  Kitkowski,  a  bailiff,  testified  that 
when  he  served  the  subpoena  on  Frank  Rozanski  he  said 
that  he  had  a  club  in  his  hand  and  his  hand  on  the  door, 
and  as  the  defendant  stepped  in  the  door  he  struck  him 
on  the  head  and  would  have  killed  him  on  the  spot. 
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The  father  testified  to  a  state  of  facts  which  showed 
the  defendant  to  be  guilty,  while  the  defendant  and  his 
sons  contradicted  him  and  testified  that  there  was  no  shoot- 
ing done.  The  direct  testimony  on  one  side  or  the  other 
as  to  what  occurred  was  false,  and  the  jury  having  heard 
and  observed  the  witnesses  and  considered  their  testimony 
in  connection  with  the  other  evidence,  concluded  that  the 
father  told  the  truth.  The  trial  court,  with  the  same  op- 
portunities for  judging  of  the  credibility  of  the  witnesses, 
was  satisfied  with  the  verdict,  and  no  fact  was  proved 
from  which  we  can  say  that  the  conclusion  was  wrong. 
The  shooting  certainly  took  place  and  was  from  the  out- 
side of  the  door  and  the  lower  panels  were  broken  in  from 
the  outside.  Mjke  Kujawa  was  not  shown  to  have  any 
interest  or  bias,  and  he  heard  the  shooting  at  the  time  the 
defendant  was  at  the  house  and  heard  the  tramping  on 
the  porch  floor  after  the  shooting.  The  ruling  of  the  trial 
court  in  refusing  to  grant  a  new  trial  because  the  verdict 
was  against  the  weight  of  the  evidence  cannot  be  disturbed. 

Objections  are  made  to  instructions  numbered  4,  6  and 
12  given  at  the  instance  of  the  People.  The  objections  are 
that,  first,  they  ignored  the  circumstances  of  the  alleged 
assault ;  second,  that  they  did  not  recite  all  the  facts  from 
which  a  legal  conclusion  would  necessarily  follow;  and 
third,  that  under  the  indictment  the  defendant  might  have 
been  found  guilty  of  an  assault  with  intent  to  do  bodily 
injury  or  a  simple  assault,  and  the  jury  were  not  left  free 
to  find  the  defendant  guilty  of  a  lesser  offense.  Instruc- 
tions 4  and  6  merely  stated,  in  general  terms,  the  rules  of 
law  concerning  reasonable  doubt  which  have  been  declared 
in  criminal  cases  generally,  and  as  neither  contained  any 
hypothesis  of  fact  there  was  no  partial  statement  of  fact 
and  no  omission  of  a  particular  fact.  Instruction  12  did 
contain  a  hypothesis  of  fact,  and  with  a  change  of  name 
was  the  same  as  instruction  No.  6  given  in  Conn  v.  People, 
116  111.  458,  which,  the  court  said,  stated  the  law  with  sub- 
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stantial  correctness.  The  rule  declared  was  the  same  as 
was  stated  by  the  court  in  Crosby  v.  People,  137  111.  325, 
and  Crowell  v.  People,  190  id.  508.  The  instruction  re- 
cited all  the  facts  from  which  the  legal  conclusion  of  guilt 
would  necessarily  follow.  The  third  objection,  that  the 
jury  were  not  left  free  to  find  the  defendant  guilty  of  a 
lesser  offense  than  the  one  charged  in  the  indictment,  is 
answered  by  the  fact  that  the  court  gave  to  the  jury  forms 
of  verdicts  if  they  should  find  the  defendant  guilty  of  as- 
sault with  intent  to  murder  and  also  if  they  should  find 
him  guilty  of  assault  with  a  deadly  weapon  with  intent  to 
do  a  bodily  injury.  If  the  defendant  desired  any  further 
instruction  that  the  jury  might  find  him  guilty  of  simple 
assault  he  should  have  requested  it  and  in  the  absence  of  a 
request  cannot  complain.    Dunn  v.  People,  109  111.  635. 

Instruction  10  is  objected  to  as  ignoring  the  circum- 
stances of  the  assault  and  the  question  whether  the  shoot- 
ing was  without  provocation  or  necessity  or  upon  a  sudden 
heat  of  passion.  The  defendant  and  his  witnesses  testified 
that  there  was  no  shooting  done  at  all,  and  according  to 
their  testimony  there  was  no  question  of  self-defense,  pro- 
vocation or  sudden  heat  of  passion  causing  the  shooting. 
The  instruction,  however,  was  correct  in  stating  the  rule 
of  the  Criminal  Code  respecting  express  or  implied  malice. 
Deliberate  intention  is  necessary  to  constitute  express  mal- 
ice, but  the  law  implies  malice  where  no  considerable  pro- 
vocation appears  or  where  all  the  circumstances  of  the 
killing  show  an  abandoned  and  malignant  heart,  and  the 
instruction  presented  the  law  on  that  subject  to  the  jury. 
The  eleventh  instruction  also  correctly  stated  the  law  that 
intention  may  be  inferred  from  the  facts  and  circumstances 
shown  by  the  evidence,  and  if  the  shooting  was  done  and 
was  deliberately  done  and  likely  to  be  attended  with  dan- 
gerous consequences,  the  malice  or  intention  requisite  to 
make  out  the  charge  of  the  indictment  would  be  presumed. 
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Error  is  assigned  on  the  refusal  of  the  court  to  give 
instructions  numbered  35,  36  and  37  offered  by  the  de- 
fendant. The  abstract  of  the  record  contains  none  of  the 
instructions  in  the  case  except  those  we  have  mentioned, 
so  that  it  affords  no*  opportunity  to  judge  whether  the  re- 
fused instructions  were  mere  repetitions  of  legal  proposi- 
tions given  in  other  instructions,  if  they  correctly  stated 
rules  of  law.  They  were  not  correct,  however,  since  in- 
struction 35  directed  the.  jury  to  find  the  defendant  not 
guilty  of  the  charge  preferred  against  him  in  the  indict- 
ment although  he  fired  the  shots  in  question  at  the  prose- 
cuting witness,  if  they  were  fired  without  deliberation, 
ignoring  the  malice  implied  by  law  from  want  of  provo- 
cation or  circumstances  showing  an  abandoned  and  malig- 
nant heart.  The  defendant  testified  that  he  never  fired 
any  shots  at  all,  and  the  instruction  presented  a  hypothesis 
of  fact  directly  contrary  to  his  own  testimony.  Instruc- 
tion 36  directed  the  jury  to  find  the  defendant  not  guilty 
of  an  assault  with  intent  to  kill  and  murder  the  prosecut- 
ing witness  although  he  fired  the  shots  at  him,  if  he  did 
not  intend  to  kill  and  murder  him.  This  was  also  incon-. 
sistent  with  the  defendant's  testimony  that  he  had  no  re- 
volver and  did  no  shooting,  and,  of  course,  the  jury  would 
not  act  upon  any  theory  that  the  defendant's  testimony 
was  willfully  false  and  that  he  repeatedly  shot  at  his  father 
with  a  revolver  without  any  intention  to  kill  him.  In- 
struction 37  related  to  the  testimony  of  the  defendant  and 
the  duty  of  the  jury  to  fairly  and  impartially  consider  it, 
but  it  was  evidently  not  written  as  intended,  inasmuch  as 
it  stated  that  if  the  jury  were  not  satisfied  that  the  defend- 
ant was  not  guilty  they  should  acquit  him.  Such  an  in- 
struction would  not  have  benefited  him. 

There  is  no  error  of  law  in  the  record,  and  the  judg- 
ment is  affirmed.  Judgment  affirmed. 
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EuzABETH  Burke,  Admx.,  Defendant  in  Error,  vs.  The 
T01.ED0,  Peoria  and  Western  Railway  Company, 
Plaintiff  in  Error. 

Opinion  filed  June  24,  IQ15 — Rehearing  denied  October  7,  191  5. 

1.  Appeals  and  errors — what  question  is  raised  by  request  for 
instruction  directing  verdict  for  defendant.  A  request  for  an  in- 
struction directing  a  verdict  for  the  defendant  in  an  action  for 
personal  injuries  raises  the  question  whether  there  is  any  evidence 
which,  with  all  reasonable  inferences  to  be  drawn  therefrom,  will 
justify  a  verdict  for  the  plaintiff. 

2.  Negligence — what  does  not  show  negligence  by  hrakeman 
as  a  matter  of  law.  The  mere  fact  that  a  freight  brakeman  hangs 
to  the  ladder  on  the  side  of  a  car  during  a  switching  movement 
when  passing  a  station  platform  on  which  a  loaded  truck  had  been 
placed  in  anticipation  of  the  arrival  of  a  passenger  train  does  not 
show  negligence  on  his  part  as  a  matter  of  law,  where  the  circum- 
stances in  evidence  tend  to  show  that  his  attention  was  directed  to 
the  passenger  train  coming  from  the  rear  and  that  the  smoke  and 
cinders  from  the  freight  engine  were  blowing  toward  him,  so  that 
he  did  not  see  the  truck  in  time  to  avoid  striking  it. 

3.  Same — what  risk  is  not  assumed  by  brakeman  as  a  matter 
of  law.  A  freight  brakeman  does  not  necessarily  and  as  a  mat- 
ter of  law  assume  the  risk  of  injury  from  striking  a  baggage  and 
express  truck  while  he  is  hanging  from  the  ladder  on  the  side  of 
a  freight  car  during  a  switching  operation  requiring  the  movement 
of  the  car  past  the  station  platform  near  the  edge  of  which  the 
station  agent  had  placed  the  truck  in  anticipation  of  the  arrival  of 
a  passenger  train,  where  there  is  no  evidence  that  he  knew,  or 
had  reason  to  apprehend,  that  the  truck  would  be  so  placed  as  to 
imperil-  his  life  or  limbs  during  the  switching  operation  or  that  he 
knew  of  any  custom  of  so  placing  the  truck. 

4.  Same — what  is  not  improper  cross-examination.  Where  a 
station  agent  testifies,  in  substance,  that  he  did  not  receive  or 
communicate  to  the  crew  of  a  freight  train  any  information  as  to 
a  passenger  train  being  late  before  the  freight  train  backed  into  a 
siding  and  that  he  did  not  know  that  any  switching  was  to  be 
done  past  the  platform  before  the  arrival  of  the  passenger  train, 
it  is  proper  to  show,  upon  cross-examination,  that  when  giving 
switching  directions  to  the  freight  crew  he  learned  that  four  cars 
froqi  the  freight  train  would  have  to  be  moved  from  the  siding 
past  the  station  platform,  and  that  this  had  not  been  done,  to  his 
knowledge,  when  he  placed  a  loaded  baggage  and  express  truck 
near  the  edge  of  the  platform. 
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5.  Same — general  rule  as  to  assumption  of  risk  of  danger  due 
to  master^s  negligence.  Such  dangers  as  may  arise  from  the  mas- 
ter's negligence  are  not  assumed  by  virtue  of  the  original  contract 
of  employment,  which  merely  covers  the  risks  ordinarily  incident 
to  the  employment,  but  if,  during  the  course  of  the  employment, 
the  servant  becomes  aware  of  a  dangerous  condition  or  such  con- 
dition is  so  obvious  to  persons  of  ordinary  intelligence  that  the 
servant  must  be  held  to  have  knowledge  of  it,  and  he  continues  in 
the  service  without  any  promise  of  change  or  repair,  he  assumes 
the  risk  of  such  dangerous  condition  even  though  it  has  arisen 
from  the  negligence  of  the  master. 

6.  Same — when  giving  incorrect  instruction  will  not  reverse. 
Giving  an  instruction  capable  of  being  understood  as  holding  that 
a  servant  does  not,  under  any  circumstances,  assume  the  risk  of  a 
danger  due  to  the  master's  negligence  is  not  ground  for  reversal, 
though  incorrect,  where  there  is  nothing  in  the  evidence  concern- 
ing the  circumstances  of  the  accident  which  would  warrant  a  find- 
ing, under  a  correct  application  of  the  law,  that  the  servant  had 
assumed  the  risk. 

7.  Same — rule  as  to  assuming  risk  of  dangerous  custom.  If  a 
servant,  during  the  course  of  his  employment,  learns  of  a  danger- 
ous custom  in  the  manner  of  conducting  the  business,  and  he  con- 
tinues in  the  employment  without  any  promise  that  the  custom 
will  be  changed  or  discontinued,  he  must  be  held  to  have  assumed 
the  risk  incident  to  such  custom,  whether  a  negligent  one  or  not. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Tazewell  county;  the  Hon.  T.  N.  Green,  Judge, 
presiding. 

Frank  T.  Miller,  John  M.  Elliott,  and  George  C. 
Rider,  (Stevens,  Miller  &  Elliott,  of  counsel,)  for 
plaintiff  in  error. 

Jesse  Black,  Jr.,  for  defendant  in  error. 

Mr.  Justice  Watson  delivered  the  opinion  of  the  court : 

Defendant  in  error  recovered  a  verdict  and  judgment 
in  the  circuit  court  of  Tazewell  county  for  $7500  against 
plaintiff  in  error  for  negligently  causing  the  death  of  Tim- 
othy Burke,  her  intestate.    Upon  appeal  the  judgment  was 
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affirmed  in  the  Appellate  Court  for  the  Third  District,  and 
the  record  is  brought  before  us  for  review  on  allowance 
of  a  petition  for  a  writ  of  certiorari. 

No  question  is  made  as  to  the  sufficiency  of  the  declara- 
tion, and  as  all  questions  of  fact  have  been  settled  adversely 
to  the  contentions  of  plaintiff  in  error,  it  only  remains  to 
be  determined  whether  the  judgments  of  the  Appellate  and 
circuit  courts  shall  be  reversed  for  errors  of  law. 

At  the  close  of  the  evidence  for  defendant  in  error, 
and  again  at  the  close  of  all  of  the  evidence,  plaintiff  in 
error  moved  the  court  to  instruct  a  verdict  in  its  favor. 
These  motions  were  overruled,  and  it  is  now  insisted  this 
was  error. 

The  material  facts  as  disclosed  by  this  record  are  as 
follows:  Timothy  Burke  was  in  the  employ  of  plaintiff 
in  error  as  a  freight  brakeman  for  several  months  prior  to 
his  death,  which  occurred  on  April  15,  1912,  and  at  that 
time  he  was  swing  brakeman  on  freight  train  No.  23,  which 
arrived  from  the  east  at  Gridley  on  that  day  at  or  about 
1 1  45  A.  M.  The  switch  list  or  switching  directions  for 
Gridley  station  had  been  sent  by  the  station  agent  by  wire 
to  the  conductor  of  No.  23  prior  to  its  arrival  there.  Upon 
its  arrival  the  switching  ordered  was  partly  done  under  the 
conductor's  direction,  and  the  list  was  then  turned  over  to 
the  swing  man,  Burke,  who  thereafter  had  charge  of  it. 
Passenger  train  No.  7,  due  to  arrive  at  Gridley  at  12:19 
P.  M.,  was  reported  eight  minutes  late,  which  fact  was 
communicated  to  Burke  by  the  station  agent;  also  at  the 
same  time  the  incidents  happened  which  resulted  in  Burke's 
death  the  passenger  train,  or  the  smoke  of  its  engine,  could 
be  seen  at  Meadows,  the  first  station  east  of  Gridley  and 
which  was  four  miles  distant.  The  passenger  train's  run- 
ning time  from  Meadows  to  Gridley  was  seven  minutes. 
At  Gridley  the  railroad  track  runs  east  and  west  and  the 
view  is  unobstructed  from  Meadows  to  a  point  west  of 
Gridley  station  house  or  depot.    The  depot  is  on  the  north 
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side  of  the  trax:k.  South  of  the  main  track  are'  two 
switches  or  sidings.  About  425  feet  east  of  the  depot  a 
switch  track  leads  off  to  the  northeast  of  the  main  track, 
and  a  short  distance  east  of  the  connection  another  switch 
track  leads  off  from  the  last  mentioned  switch  track. 
Freight  train  No.  23  backed  into  one  of  the  switch  tracks 
east  of  the  depot  at  or  shortly  before  noon,  and  one  or  two 
minutes  before  the  schedule  arriving  time  of  train  No.  7, 
which,  as  above  stated,  was  12:19  P-  M.,  the  station  agent 
and  his  helper  placed  two  trucks  within  a  few  inches  of 
the  south  edge  of  the  depot  platform,  near  the  west  end 
of  the  platform,  for  the  purpose  of  loading  and  unloading 
baggage  and  express  from  and  into  the  express  and  bag- 
gage car  on  train  No.  7  upon  its  arrival.  The  east  truck 
of  the  two  so  placed  was  loaded  with  tgg  cases,  piled  two 
cases  high.  Of  this  Burke  had  no  notice  unless  he  saw  the 
trucks,  which  he  might  have  done  had  he  looked  that, way. 
At  about  the  time  the  trucks  were  placed,  Burke  sent  his 
rear  brakeman  back  as  flagman  to  protect  the  freight  train 
against  the  passenger  train,  then  at  Meadows,  and  upon  his 
signal  the  engine,  which  was  attached  to  the  west  end  of 
the  freight  train,  drew  four  cars  out  of  the  switch  and 
onto  the  main  track  for  the  purpose  of  taking  them  west  of 
the  depot  and  thence  into  one  of  the  sidings  south  of  the 
main  track.  Burke  remained  on  the  ground  until  the  cut 
of  cars  came  out  of  the  switch,  then  turned  the  switch,  ran 
to  the  side  of  the  last  car  and  caught  onto  the  hand-hold 
on  its  side,  placing  his  feet  in  the  bottom  step  or  stirrup, 
swinging  his  body  out  at  arms'  length  from  the  car.  He 
was  looking  toward  the  flagman  and  the  passenger  train, 
to  the  east,  and  smoke  and  cinders  were  blowing  toward 
him  from  the  freight  train  engine,  the  wind  being  from  the 
west.  The  train  approached  the  depot  at  the  rate  of  twelve 
miles  per  hour,  which  approximates  1000  feet  per  minute. 
Another  brakeman  was  on  the  side  of  a  car  two  car-lengths, 
or  70  feet,  in  front  of  Burke.     He  saw  the  loaded  trucks 
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in  time  to  climb  up  the  car  ladder  and  escape  injury  and 
he  shouted  a  warning  to  Burke.  Whether  it  was  heard  or 
not  cannot  be  known,  as  Burke's  person  struck  the  mer- 
chandise on  the  first  or  nearest  truck  and  he  was  killed. 
He  looked  to  the  west  and  threw  up  his  right  arm  as  if  to 
shield  his  eyes  just  before  striking  the  obstruction. 

The  proof  showed  Burke  was  familiar  with  the  rule  of 
the  company  which  required  five  minutes'  clear  time  to  be 
allowed  prior  to  the  arrival  of  the  passenger  train,  and 
with  another  rule  which  required  him  to  send  back  a  flag- 
man to  protect  both  the  freight  and  passenger  train  when 
there  was  an  infringement  by  one  upon  the  time  of  the 
other  or  apparent  danger  of  collision;  also  that  he  was 
familiar  with  the  custom  of  conducting  switching  opera- 
tions at  Gridley  station  after  the  'schedule  time  of  arrival 
of  the  passenger  train  when  that  train  was  late,  continuing 
the  switching  until  the  passenger  train  "showed  up." 

The  request  for  a  directed  verdjct  raised  the  question 
whether  there  was  any  evidence  which,  with  all  the  infer- 
ences to  be  drawn  from  it,  would  justify  a  verdict  for  the 
plaintiff.  It  is  contended  that  the  court  erred  in  refusing 
the  request  because  there  was  a  failure  to  prove  that  Burke 
was  in  the  exercise  of  due  care  for  his  own  safety,  and  be- 
cause, as  a  matter  of  law,  he  assumed  the  risk  of  the  haz- 
ard by  which  he  lost  his  life.  We  do  not  think  there  was 
such  a  failure  of  evidence  tending  to  prove  due  care  on  his 
part  as  would  have  justified  the  court  in  directing  a  ver- 
dict of  not  guilty.  The  principal  argument  that  Burke  was 
guilty  of  negligence  is  based  upon  the  position  he  occupied 
in  approaching  the  place  where  the  trucks  were  standing, 
and  we  do  not  think  such  fact  was  evidence  of  negligence 
as  a  matter  of  law.  There  was  no  evidence  that  his  posi- 
tion was  not  the  usual  one  assumed  by  railroad  brakemen 
engaged  in  the  performance  of  switching  service.  In  fact, 
the  attitude  assumed  shows  that  he  was  prepared  safely 
to  drop  off  from  the  moving  car  when  it  should  pass  the 
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switchpoint  west  of  the  depot,  so  as  to  open  that  switch 
and  let  the  train  back  promptly  onto  the  elevator  switch 
track.  Unless  he  saw  the  trucks  and  knew  they  were  so 
near  the  car  as  to  be  a  source  of  danger  there  is  nothing 
in  the  position  he  occupied  which  could  be  charged  as  neg- 
ligence. The  facts  that  his  attention  was  attracted  toward 
the  approaching  passenger  train,  that  smoke  and  cinders 
were  blowing  towards  him  from  the  freight  train  engine, 
and  that  he  threw  up  his  arm  as  if  to  shield  his  eyet  from 
the  dust  and  smoka^  together  with  all  the  other  circum- 
stances, tended  to  prove  that  he  did  not  see  the  trucks  or 
their  position  in  time  to  avoid  the  danger.  It  cannot  be 
said  that  there  was  no  evidence  fairly  tending  to  prove  the 
exercise  of  due  care  on  his  part.  The  question  whether  or 
not  he  was  guilty  of  negligence  was,  under  the  evidence, 
one  of  fact,  which  was  properly  submitted  to  the  jury,  and 
the  judgment  of  the  Appellate  Court  has  conclusively  set- 
tled the  question  in  favor  of  his  administratrix. 

On  the  question'  of  the  assumption  of  risk  by  Burke  it 
is  contended  that  the  placing  of  the  trucks  which  caused 
his  death  constituted  a  danger  so  open  and  obvious  that 
he  was  chargeable  with  knowledge  of  the  danger  resulting 
therefrom,  and  that  he  necessarily  knew  of  the  custom  of 
placing  trucks  as  those  in  question  were  placed  at  the  time 
of  the  arrival  of  a  passenger  train,  and  therefore  he  as- 
sumed the  risk.  While  it  may  be  reasonably  claimed  that 
Burke  was  acquainted  with  the  general  custom  of  using 
trucks  in  connection  with  handling  baggage  and  express  to 
and  from  passenger  trains,  there  is  no  evidence  that  the  ' 
trucks  were  ever  placed  as  they  were  during  switching  op- 
erations other  than  on  the  day  of  his  death,  or  that  they 
had  ever  been  placed  there  so  long  prior  to  the  actual  ar- 
rival of  the  passenger  train  and  left  unguarded  while  the 
switching  of  freight  cars  was  in  progress.  In  the  case  of 
Illinois  Central  Railroad  Co,  v.  Welch,  52  111.  183,  this 
court,  in  discussing  the  proposition  that  a  person  engaged 
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in  a  particular  service,  and  knowing,  or  having  the  means 
of  knowing,  all  the  conditions  of  that  service,  assumes  the 
risks  incident  thereto,  said :     "As  a  general  legal  proposi- 
tion this  is  undoubtedly  true,  but  we  are  of  opinion  it  does 
not  cover  the  facts  of  this  case.     There  are  many  freight 
depots  and  station  houses  upon  the  line  of  the  Central  rail- 
way, and  it  would  be  preposterous  in  us  to  say,  or  to  ask 
a  jury  to  say,  that  a  brakeman  engaging  in  the  service  of 
the  cofnpany  must  be  held  to  know  whether  or  not  there 
may  be  one  among  them  whose  roof  o<  awning  so  projects 
over  the  line  of  road  that  a  brakeman  on  a  freight  train, 
in  the  performance  of  his  duties,  would  be  liable  to  be 
swept  from  the  train  by  collisioi;i  with  it.     *     *     *     It 
would  have  been  morally  impossible  for  him  to  have  ascer- 
tained the  existence  of  all  such  special  perils  as  this  which 
caused  the  injury.    *    *    *    Moreover,  it  is  to  be  remarked 
that  the  danger  was  of  such  a  character  that  it  might  well 
escape  the  observation  of  a  person  who  had  been  even  for 
a  long  time  upon  the  road."     In  this  case,  so  far  as  the 
evidence  shows,  a  similar  risk  had  never  before  been  in- 
curred.   Whether  Burke  did  or  did  not  have  actual  knowl- 
edge of  a  custom  of  placing  trucks  where  they  would  im- 
peril his  life  or  limb  was  a  question  of  fact,  under  the  evi- 
dence, which  the  court  was  required  to  submit  to  the  jury. 
In  fact,  there  was  an  entire  lack  of  evidence  that  he  knew 
or  had  reason  to  apprehend  the  danger  to  which  he  was 
exposed.     The  court  did  not  err  in  refusing  to  direct  a 
verdict. 

Plaintiff  in  error  urges  that  the  court  erred  in  permit- 
ting a  cross-examination  of  the  station  agent,  its  witness, 
not  responsive  to  the  examination  in  chief.  The  witness 
testified  that  he  did  not  receive  or  communicate  any  in- 
formation as  to  the  passenger  train  being  late  before  the 
freight  train  went  onto  the  switch  track  east  of  the  Gridley 
depot,  and  that  he  did  not  know  the  freight  train,  which 
was  east  of  the  Gridley  station  just  before  the  accident. 


Oct.  M5.]  Burke  v.  T.  ,  P.  &  W.  Ry.  Co.  621 

was  to  be  moved  westward  toward  and  past  the  trucks 
before  the  arrival  of  train  No.  7.  It  was  proper  to  per- 
mit the  fact  to  be  developed,  on  cross-examination,  that  in 
communicating  to  the  crew  the  switching  directions  he  did 
learn,  and  knew,  the  four  cars  in  question  had  to  be  taken 
from  the  siding  past  the  station  and  backed  onto  the  ele- 
vator track,  and  that  prior  to  placing  the  loaded  trucks  this 
had  not  been  done  within  his  knowledge. 

The  greatest  insistence  for  the  reversal  of  the  judg- 
ment is  placed  by  plaintiff  in  error  upon  the  proposition 
that  the  giving  of  the  ninth  instruction  for  the  defendant 
in  error  was  reversible  error.  This  instruction  ts  upon  the 
doctrine  of  assumed  risk,  and  is  as  follows : 

"The  court  instructs  the  jury,  as  a  matter  of  law,  that 
the  rule  that  the  servant  assumes  the  ordinary  risks  inci- 
dent to  the  business  presupposes  that  the  master  has  per- 
formed the  duties  of  caution,  care  and  vigilance  which  the 
law  casts  upon  him.  And  you  are  further  instructed  that 
it  is  those  risks,  alone,  which  cannot  be  obviated  by  the 
adoption  of  reasonable  measures  of  precaution  by  the  mas- 
ter that  the  servant  assumes.  And  you  are  further  in- 
structed that  the  law  is  that  the  servant  does  not  assume 
risks  that  are  unreasonable  or  extraordinary,  nor  risks  that 
are  extrinsic  to  the  employment,  nor  risks  of  the  master's 
own  negligence.  And  you  are  further  instructed,  as  a  mat- 
ter of  law,  that  the  master  is  bound  to  exercise  care  and 
prudence  that  those  in  his  employment  be  not  exposed  to 
unreasonable  risks  or  dangers,  and  the  servant  has  a  right 
to  presume  that  the  master  will  exercise  that  diligence  in 
protecting  him  from  injury,  and  it  is  only  such  injuries  as 
have  arisen  after  the  exercise  of  that  diligence  and  care  on 
the  part  of  the  master  that  can  be  properly  termed  acci- 
dents or  casualties  which  the  servant  has  impliedly  agreed 
to  risk  and  for  which  the  master  is  not  liable." 

That  instruction  brought  together  different  statements 
made  in  the  case  of  City  of  LaSalle  v.  Kostka,  190  111.  130, 
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so  as  to  make  a  supposed  connected  exposition  of  the  law 
of  assumed  risk,  but  it  was  materially  defective.  A  full  ex- 
planation of  the  doctrine  as  settled  by  repeated  decisions  of 
the  court  will  be  found*  in  the  case  of  Klofski  v.  Railroad 
Supply  Co,  235  111.  146,  where  the  court,  speaking  of  dif- 
ferent rules  deducible  from  the  reported  cases,  said :  "The 
distinction  between  the  two  classes  of  cases  is  readily  dis- 
cernible when  the  cases  themselves  are  carefully  studied  and 
analyzed.  It  will  be  found  that  the  cases  which  exclude 
from  the  risks  assumed  by  the  servant  such  dangers  as  arise 
from  the  master's  negligence  are  cases  involving  a  consid- 
eration of  the  usual  and  ordinary  hazards  ©f  the  employ- 
ment which  are  assumed  by  the  original  contract  of  hiring, 
and  that  the  other  line  of  cases  which  hold  that  the  servant 
may  assume  dangers  arising  from  the  master's  negligence 
are  cases  where  the  assumption  of  the  danger  depended 
not  upon  the  contract  of  hiring  but  upon  the  knowledge 
of  the  servant  of  the  existence  of  the  danger.  If  the  ser- 
vant has,  or  by  the  exercise  of  reasonable  care  would  have, 
knowledge  of  the  existence  of  a  particular  danger  and  con- 
tinues in  the  employment  without  complaint  he  will  be 
deemed  to  have  assumed  the  danger;  and  in  respect  to 
such  dangers  it  is  wholly  immaterial  whether  they  arise 
from  the  negligence  of  the  master  or  from  other  causes. 
*  *  *  The  master's  negligence  is  not  an  ordinary  and 
usual  risk  of  the  employment,  hence  the  servant  does  not 
assume  dangers  arising  therefrom  by  his  contract  of  hir- 
ing, but  the  servant  knowing  of  such  negligence  may  as- 
sume the  risk,  and  in  such  case  he  assumes  it  because  he 
knows  of  it  and  not  because  it  has  become  an  ordinary 
one." 

When  a  servant  engages  in  an  employment  he  does  so 
in  view  of  the  risks  ordinarily  incident  to  it  and  will  be 
presumed  to  have  contracted  with  reference  to  such  risks 
and  assumed  them.  (Cooley  on  Torts,  521 ;  20  Am.  &  Eng. 
Ency,  of  Law, — 2d  ed. — 109.)     In  entering  the  employ- 
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ment  he  has  a  right  to  assume  that  the  master  will  dis- 
charge his  duty  in  using  reasonable  care  not  to  expose  him 
to  danger,  and  such  dangers  as  arise  from  the  master's 
negligence  are  not  assumed  by  the  original  contract  of  em- 
ployment; but  if  the  servant,  during  the  course  of  his  em- 
ployment, becomes  aware  of  a  dangerous  condition,  al- 
though it  may  arise  from  the  negligence  of  the  master,  he 
cannot  complain  if  he  is  afterward  injured  by  his  exposure 
to  the  dangerous  condition.  {Camp  Point  Manf,  Co.  v. 
Ballon,  yi  111.  417;  Simmons  y.  Chicago  afid  Tomah  Rail- 
road Co.  no  id.  340;  Chicago  and  Eastern  Illinois  Rail- 
road Co.  V.  Geary,  1 10  id.  383 ;  Herdman-Harrison  Milling 
Co.  V.  Spehr,  145  id.  329;  Chicago  Drop  Forge  and  Foun- 
dry Co.  V.  VanDam,  149  id.  337;  East  St.  Louis  Ice  and 
Cold  Storage  Co.  v.  Crozv,  155  id.  74;  Pittsburg  Bridge 
Co.  V.  Walker,  170  id.  550;  Szvift  &  Co.  v.  O'Neill,  187 
id.  337;  Chicago  and  Eastern  Illinois  Railroad  Co.  v.  Hee- 
rey,  203  id.  492;  Ctucago  Screw  Co.  v.  Weiss,  203  id. 
536;  Hartrich  v.  Hazves,  202  id.  334;  Chicago  and  Alton 
Railway  Co.  v.  Bell,  209  id.  25 ;  Shickle-Harrison  &  How- 
ard Iron  Co.  V.  Beck,  212  id.  268;  Christiansen  v.  Graver 
Tank  Works,  223  id.  142;  Schillinger  Bros.  Co.  v.  Smith, 
225  id.  74.)  If  the  dangerous  condition  is  obvious  to  per- 
sons of  ordinary  intelligence  the  servant  will  be  held  to 
have  had  knowledge  of  it  and  to  have  assumed  the  risk 
arising  therefrom.  If  a  servant  has  knowledge  of  a  dan- 
gerous condition,  whether  arising  from  the  manner  in  which 
the  business  is  conducted  or  from  defective  machinery  or 
appliances  or  other  cause,  and  continues  in  the  service 
without  any  promise  of  change  or  repair,  voluntarily  en- 
countering a  known  danger,  it  makes  no  difference  that  the 
danger  results  from  negligence  of  the  master. 

The  instruction  was  not  a  correct  statement  of  the  law. 
Whether  it  is  cause  for  a  reversal  of  the  judgment  depends 
upon  the  question  whether  the  evidence  showed  that  there 
was  a  custom  of  placing  trucks  in  the  position  occupied  by 
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the  trucks  at  the  time  and  under  the  circumstances  exist- 
ing at  the  time  of  the  accident.  If  there  was  such  a  cus- 
tom and  Burke  had  knowledge  of  it  he  assumed  the  risk, 
whether  the  custom  was  a  negligent  one  or  not;  but,  as 
before  stated,  there  was  an  entire  lack  of  evidence  that 
such  a  custom  existed  or  that  trucks  were  ever  so  placed 
before  the  time  of  the  accident  or  while  freight  cars  were 
being  switched  on  the  adjacent  track.  In  our  opinion  the 
jury  could  not  have  found  from  any  evidence  in  the  rec- 
ord that  Burke  had  actual  knowledge  of  a  danger  arising 
from  the  manner  in  which  the  business  of  the  railroad  com- 
pany was  conducted  with  reference  to  the  location  of  trucks 
under  the  circumstances  existing  at  the  time  or  that  the 
danger  was  so  open  and  obvious  that  he  voluntarily  en- 
countered it.  The  instruction,  therefore,  although  incor- 
rect, was  not  harmful. 

With  the  exception  of  the  above  instruction  we  think 
the  jury  were  fully  and  fairly  informed  as  to  the  law  ap- 
plicable to  the  case.  The  substance  of  instructions  offered 
by  plaintiff  in  error  numbered  i  and  2  and  refused  was 
given  in  instructions  offered  by  it  in  Nos,  5,  6,  7  and  8. 
Repetition  was  unnecessary  and  the  above  instructions  were 
properly  refused. 

It  is  insisted  the  giving  of  instructions  numbered  i,  2, 
5,  8  and  12  at  the  instance  of  defendant  in  error  was  er- 
roneous. It  will  serve  no  useful  purpose  for  this  court  to 
comment  at  length  upon  instructions  numbered  i,  2,  5  and 
8,  as  no  authority  is  given  in  support  of  the  argument  that 
they  were  defective,  and  we  agree  with  the  trial  court  that 
they  were  not.  It  is  said  instruction  No.  12  directs  a  ver- 
dict and  fails  to  include  all  the  elements  necessary  to  war- 
rant a  recovery.  This  instruction  does,  in  effect,  direct  a 
verdict,  but  it  is  not  subject  to  the  criticism  made.  Under 
it,  considered  in  connection  with  all  others  in  the  series, 
the  jury  were  warranted  in  finding  for  defendant  in  error 
if  they  found  her  intestate  was  exercising  due  care  for  his 
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own  safety,  that  the  plaintiff  in  error  was  guilty  of  negli- 
gence charged  in  the  declaration,  that  such  negligence  re- 
sulted in  the  death  of  Burke,  and  that  at  the  time  of  his 
death  he  had  not  assumed  the  risk  of  the  conditions  which 
caused  his  death.  We  do  not  find  this  instruction  subject 
to  the  criticism  made  upon  it  and  we  are  cited  to  no  au- 
thority in  support  of  that  criticism. 

The  judgment  of  th^  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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1.  WiLW — when  devisees  may  elect  to  re-convert  money  into 
land.  A  provision  in  a  will  for  the  sale  of  realty  and  the  distri- 
bution of  the  proceeds  among  the  devisees  is  a  bequest  of  money 
and  not  a  devise  of  land,  but  the  devisees  may  elect  to  take  the 
land  instead  of  the  money,  provided  all  the  devisees  agree  to  such 
re-conversion. 

2.  Specific  performance — when  remedy  by  specific  perform- 
ance is  available.  One  who  by  agreement  quit-claims  his  interest 
in  an  estate  which  includes  land  may  maintain  a  bill  for  specific 
performance  of  his  contract  as  a  vendor  of  realty,  and  the  fact 
that  a  part  of  the  contract  relates  to  the  sale  of  his  interest  in  the 
personalty  does  not  exclude  him  from  this  remedy. 

3.  Same — what  may  be  provided  by  way  of  a  penalty.  In  de- 
creeing specific  performance  of  a  contract  to  purchase  the  inter- 
est of  a  devisee  for  a  stipulated  sum,  the  court  may  provide,  as  a 
penalty  for  non-performance  within  the  time  specified,  a  payment 
of  interest  to  the  date  of  the  decree. 

4.  Jurisdiction — when  circuit  court  does  not  invade  probate 
jurisdiction.  In  requiring  specific  performance  of  a  contract  by 
two  of  the  heirs  and  devisees  to  purchase  the  interest  of  the  other, 
who  agreed  not  to  contest  the  probate  of  the  will,  the  circuit  court 
does  not  assume  to  administer  upon  any  part  of  the  estate,  not- 
withstanding the  contract  requires  the  purchasers,  as  executrices 
under  the  will,  to  turn  over  certain  assets  of  the  estate  to  the  ven- 
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dor  within  five  days  after  they  are  appointed  executrices,  where 
the  estate  was  in  such  condition  that  they  could  have  carried  out 
the  contract  by  applying  to  the  probate  court  for  an  order  of  par- 
tial distribution. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Logan  county;  the  Hon.  T.  M.  Harris,  Judge, 
presiding. 

Beach  &  Trapp,  and  Bevan  &  Bevan,  for  plaintiff  in 
error. 

Humphrey  &  Anderson,  for  defendants  in  error. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Plaintiff  in  error,  William  S.  Dunham,  filed  his  bill  in 
the  circuit  court  of  Logan  county  for  the  specific  perform- 
ance of  a  contract  entered  into  between  him  and  Adyline 
D.  Slaughter  and  Kate  D.  Huston,  the  defendants  in  error. 
The  circuit  court  entered  a  decree  in  accordance  with  the 
prayer  of  the  bill.  The  decree  was  reversed  by  the  Appel- 
late Court  for  the  Third  District,  and  the  record  is  brought 
here  for  further  review  by  writ  of  certiorari. 

William  S.  Dunham,  Mrs.  Slaughter  and  Mrs.  Huston 
are  brother  and  sisters,  being  the  only  children  and  only 
heirs-at-Iaw  of  Martha  E.  Dunham,  who  died  testate  April 
15,  1912,  at  her  home  in  Atlanta,  Illinois.  By  her  last  will 
and  testament  Mrs.  Dunham,  after  bequeathing  bank  shares 
of  the  par  Value  of  $1500  to  certain  of  her  grandchildren 
and  articles  of  jewelry  to  her  daughter  Mrs.  Huston  and 
her  grand-daughter  Adah  D.  Huston,  bequeathed  to  Mrs. 
Slaughter  the  sum  of  $15,000,  to  Mrs.  Huston  the  sum  of 
$16,000,  and  bequeathed  and  devised  the  residue  of  her  es- 
tate to  William  S.  Dunham,  Mrs.  Slaughter  and  Mrs.  Hus- 
ton in  equal  parts.  The  proof  discloses,  and  the  decree  of 
the  circuit  court  finds,  that  Mrs.  Dunham  left  an  estate  of 
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the  value  of  $103,000,  included  in  which  was  real  estate  of 
the  value  of  about  $11,000.  Mrs.  Slaughter  and  Mrs.  Hus- 
ton were  named  as  executrices  in  the  will.  Dunham  was 
dissatisfied  with  the  terms  of  the  will,  and  claimed  that  his 
mother  was  mentally  incapable  of  making  a  will  and  that 
undue  influence  had  been  exercised  over  her.  On  April  30, 
1912,  Mrs.  Slaughter  and  Mrs.  Huston  employed  Donald 
McCormick,  formerly  county  judge  of  Logan  county  and 
then  a  member  of  the  firm  of  McCormick  &  Murphy,  to 
represent  them  in  the  matter  of  the  probate  of  the  will.  By 
reason  of  the  fact  that  Dunham  was  claiming  that  the  will 
was  invalid  and  had  taken  steps  to  resist  its  probate,  the 
hearing  on  the  probate  of  the  will  was  delayed  until  June 
15,  19 1 2.  Prior  to  that  date  there  had  been  some  discus- 
sion between  Dunham  and  his  sisters  relative  to  a  settle- 
ment of  their  differences,  and  on  that  day  they  all  three 
went  to  the  city  of  Lincoln  and  together  went  to  the  office 
of  Judge  McCormick.  Dunham  remained  there  a  few  min- 
utes and  then  left,  stating  that  he  could  be  found  at  the 
office  of  his  attorneys.  Beach  &  Trapp.  Mrs.  Slaughter 
and  Mrs.  Huston  then  directed  Judge  McCormick  to  make 
their  brother  a  proposition  of  settlement.  This  he  did  by 
going  to  the  office  of  Beach  &  Trapp  and  there  communicat- 
ing the  offer  to  him.  This  was  shortly  after  eight  o'clock 
in  the  morning.  The  first  proposition  was  rejected  and  ne- 
gotiations were  carried  on  until  about  twelve  o'clock.  Judge 
McCormick  carrying  on  all  the  negotiations  between  the 
parties  and  Mrs.  Slaughter  and  Mrs.  Huston  all  the  time 
remaining  in  his  office  while  Dunham  remained  in  the  office 
of  his  attorneys,  about  two  blocks  away.  About  twelve 
o'clock  an  agreement  was  reached  between  them  whereby 
a  complete  settlement  was  made  with  Dunham  in  reference 
to  his  interest  in  his  mother's  estate  and  all  objections  to 
the  probate  of  the  will  were  to  be  withdrawn.  When  the 
agreement  was  reached  Dunham  went  to  the  office  of  Mc- 
Cormick &  Murphy,  where  Judge  McCormick  reduced  the 
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agreement  to  writing  and  it  was  signed  in  triplicate.  The 
agreement  thus  entered  into  is  as  follows : 

"This  contract  and  agreement,  made  in  triplicate,  this  15th  day 
of  June,  1912,  between  William  S.  Dunham,  of  Atlanta,  Illinois, 
hereinafter  called  the  party  of  the  first  part,  and  Adeline  Slaugh- 
ter, of  Atlanta,  Illinois,  and  Kate  D.  Huston,  of  the  city  of  Chi- 
cago, Illinois,  hereinafter  called  parties  of  the  second  part: 

**lVitnesseth :  That  for  the  purpose  of  an  amicable  and  mutual 
agreement,  adjustment  and  settlement  of  the  rights  of  the  respec- 
tive parties  to  this  agreement  amongst  themselves  and  without  re- 
sort to  litigation  in  the  courts  in  the  estate  of  Martha  E.  Dunham, 
deceased,  the  mother  to  all  the  parties  to  this  contract,  the  parties 
tg  this  contract  have  agreed  as  follows: 

"First  party  hereby  agrees  to  receive  and  adopt  in  full  settle- 
ment of  any  and  all  rights,  claims,  interest  or  demand  whatsoever 
he  may  now  or  hereafter  have  in  and  to  a  distributive  share  in 
the  estate  of  Martha  E.  Dunham,  deceased,  either  as  heir-at-law, 
legatee  or  devisee  under  her  purported  last  will  and  testament 
now  on  file  in  the  office  of  the  clerk  of  the  county  court  of  Logan 
county,  Illinois,  the  sum  of  $25,000,  to  be  paid  to  him  within  five 
days  after  the  appointment  and  qualification  of  second  parties  as 
executors  of  the  purported  last  will  and  testament  of  the  said 
Martha  E.  Dunham,,  deceased,  by  said  second  parties,  out  of  the 
following  assets  of  said  estate,  to-wit: 

I  U.  S.  government  four  per  cent  reg.  bond,  market  value. $11,400 
I  U.  S.  government  four  per  cent.  reg.  bond,  market  value .  5,700 
Stubblefield  note,  with  accrued  interest  to  date 10,160 

$27,260 

by  proper  indorsement  and  assignment  by  said  second  parties  to 
first  party,  upon  first  party  first  executing  and  acknowledging  and 
delivering  to  second  parties  a  good  and  sufficient  quit-claim  deed 
to  all  of  first  party's  right,  title  and  interest  to  any  and  all  real 
estate  owned  by  Martha  E.  Dunham  at  the  date  of  her  death  or 
that  she  might  be  entitled  to  thereafter,  and  a  good  and  sufficient 
receipt  in  full  of  all  share  of  first  party  as  distributee,  heir,  lega- 
tee or  devisee  under  the  will  of  Martha  E.  Dunham,  deceased, 
and  by  payment  over,  in  order  to  equalize  the  difference  between 
the  said  securities  aforesaid,  valued  at  $27,260,  and  the  said  sum 
of  $25,000  herein  agreed  upon,  to  second  parties  of  the  sum  of 
$2260  in  cash  or  check. 

"It  is  further  agreed  that  there  shall  be  paid  by  first  party  to 
second  parties  the  further  sum  of  $75  as  accrued  interest  on  the 
U.  S.  bonds  aforesaid,  not  heretofore  taken  into  account  herein, 
which,  together  with  the  said  $2260  aforesaid,  would  make  the 
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total  sum  due  from  first  party  to  second  parties  to  equalize,  etc., 
the  sum  of  $2330. 

"Upon  the  execution  of  this  contract  first  party  agrees  to  with- 
draw all  resistance  to  the  probate  of  the  last  will  of  Martha  E. 
Dunham,  deceased,  and  agrees  to  sign  the  bond  of  second  parties, 
as  surety  to  said  second  parties  as  executrices,  etc. 

"It  is  expressly  understood  that  the  acceptance  of  the  $25,000 
aforesaid  by  first  party  in  no  way  affects  his  right  to  be  reim- 
bursed out  of  the  estate  of  Martha  E.  Dunham,  deceased,  by  sec- 
ond parties  for  all  moneys  paid  out  by  first  party  in  payment  of 
any  bona  Me  claim  against  her  said  estate.. 

"It  is  further  agreed  that  any  one  of  the  several  contracts  here- 
by made  in  triplicate  may  be  filed  for  record  in  any  court  of  com- 
petent jurisdiction  having  the  settlement  of  the  estate  of  Martha 
E.  Dunham,  deceased,  and  may  be  offered  in.  evidence  in  such 
court  in  any  proceeding  in  which  the  same  may  become  material, 
without  objection  theretq  by  any  of  the  parties  hereto. 

"In  witness  whereof  the  parties  hereto  have  set  their  respec- 
tive hands  and  seals  the  day  and  year  first  above  written. 

(Seal)  William  S.  Dunham, 
(Seal)  Adyune  D.  Slaughter, 
(Seal)  Kate  D.  Huston." 

That  afternoon  Dunham  and  his  sisters  went  together 
before  the  judge  of  the  probate  court,  the  will  was  admitted 
to  probate,  and  the  executrices  qualified  by  giving  a  bond 
in  the  sum  of  $3000,  with  Dunham  as  surety.  The  receipt 
to  be  signed  by  Dunham  and  the  quit-claim  deed  provided 
for  by  the  contract  were  drawn  by  Judge  McCormick.  On 
June  17,  1912,  Dunham  and  his  wife  executed  the  quit- 
claim deed,  and  he  executed  the  receipt  for  his  full  distribu- 
tive share  in  the  estate  and  tendered  the  same  to  Mrs.  Hus- 
ton, together  with  his  check  for  $2330,  being  the  amount 
of  money  provided  in  the*  contract  to  be  paid  by  him  to  his 
sisters,  and  she  accepted  the  same.  Mrs.  Slaughter  refused 
to  accept  and  declined  to  comply  with  her  part  of  the  agree- 
ment. The  next  day  Dunham  made  a  second  tender  of  a 
similar  receipt,  and  a  deed  with  a  more  definite  description 
of  the  land,  a  check  for  $2260  and  $75  in  gold.  This 
tender  Mrs.  Slaughter  also  refused.  Mrs.  Huston  retained 
the  receipt,  deed  and  check  given  her  by  Dunham  until  some 
time  after  he  had  filed  his  bill  for  specific  performance,  and 
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the  evidence  shows  that  at  least  up  until  the  time  the  bill 
was  filed  she  constantly  urged  her  sister  to  accept  the  re- 
ceipt, deed  and  check  and  to  join  with  her  in  complying  with 
the  terms  of  their  contract,  and  expressed  deep  regret  that 
Mrs.  Slaughter  had  seen  fit  to  repudiate  their  agreement. 

By  his  bill,  after  reciting  the  death  of  his  mother,  Dun- 
ham set  up  the  contract  thus  entered  into,  recited  the  tender, 
and  the  acceptance  of  the  same  on  the  part  of  Mrs.  Huston 
and  the  refusal  of  Mrs.  Slaughter  to  so  accept  or  perform, 
and  prayed  that  his  sisters  be  decreed  to  specifically  per- 
form the  contract  thus  entered  into.  Mrs.  Slaughter  and 
Mrs.  Huston  wefe  also  made  defendants  to  the  bill  as  ex- 
ecutrices.  In  answering  the  bill,  bo\h  in  their  individual 
capacity  and  as  executrices,  Mrs.  Slaughter  and  Mrs.  Hus- 
ton each  severally  alleged  the  fact  to  be  that  she  signed  the 
agreement  under  duress  and  by  reason  of  false  representa- 
tions and  threats  made  to  her  by  Dunham  regarding  her  de- 
ceased mother,  her  sister  and  herself.  During  the  pendency 
of  the  suit  the  Stubblefield  note  was  paid.  It  was  disclosed 
that  the  indebtedness  of  the  estate  amounted  to  less  than 
$1000,  being  a  grocery  bill  of  $50  or  $60,  the  expenses  of 
the  last  illness  and  the  funeral  expenses. 

After  reciting  the  death  of  Mrs.  Dunham,  the  amount 
of  the  estate  left  by  her,  the  amount  of  the  debts  and  the 
various  provisions  of  the  will,  the  decree  found  that  Wil- 
liam S.  Dunham  in  good  faith  employed  counsel  to  resist 
the  probate  of  the  will,  and  with  that  in  view  a  settle- 
ment was  effected,  as  set  forth  in  the  bill ;  that  the  written 
agreement  made  between  the  parties  was  entered  into  freely 
and  voluntarily;  that  the  parties  understood  it  and  that  it 
was  reasonable ;  that  Dunham  has  executed  his  part  of  the 
agreement,  and  that  Mrs.  Slaughter  and  Mrs.  Huston  should 
be  required  on  their  part  to  perform  said  agreement  in  all 
things  except  with  reference  to  the  Stubblefield  note,  and 
as  to  that  they  should  pay  the  sum  of  $10,596  instead,  that 
being  the  sum  paid  to  them  upon  the  maturity  of  the  note ; 
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that  Mrs.  Slaughter  and  Mrs.  Huston  should  pay  Dunham 
the  sum  of  $566.66,  interest  to  the  date  of  the  decree,  and 
that  they  should  pay  interest  on  those  sums  from  the  date 
of  the  decree  until  paid,  and  that  in  the  event  they  did  not 
pay  these  sums  and  deliver  the  United  States  bonds  within 
sixty  days,  they  should  then  pay  the  sum  of  $26,024.59, 
with  interest  at  the  rate  of  five  per  cent  from  the  date  of 
the  decree.  The  ordering  part  of  the  decree  then  concluded 
in  accordance  with  the  findings. 

It  is  first  contended  that  a  court  of  chancery  has  no  ju- 
risdiction to  entertain  this  bill  as  the  contract  relied  upon 
affects  personal  property  only,  and  that  specific  performance 
is  not  the  proper  remedy  unless  there  are  peculiar  circum- 
stances from  which  it  can  be  seen  that  damages  in  money 
could  not  be  readily  ascertained  and  secured  in  a  court  of 
law.  Mrs.  Dunham  died  seized  of  real  estate  of  the  value 
of  $11,000.  By  her  will  she  provided  that  all  of  the  real 
estate  which  she  owned  in  Atlanta,  and  any  other  real  es- 
tate which  she  might  own  at  the  time  of  her  death,  should 
be  sold  by  her  executrices,  and  the  residuary  bequest  and 
devise  was  made  to  her  three  children  after  the  conversion 
of  her  real  estate  into  money.  The  title  to  her  real  estate 
was  not  placed  in  the  executrices,  and  this  provision  of  the 
will  did  not  operate  to  vest  title  in  them.  It  was  a  mere 
direction  to  sell,  and  vested  in  them  only  the  power  to  con- 
vert the  real  estate  into  money.  It  has  many  times  been 
held  that  a  devise  of  real  estate  which  by  the  provisions  of 
a  will  is  to  be  converted  into  money  and  the  money  dis- 
tributed among  the  devisees  is  to  be  treated  as  a  bequest 
of  money  and  not  a  devise  of  land,  but  it  has  been  as  fre- 
quently held  that  the  devisees  may  elect  to  take  the  land  it- 
self instead  of  the  money.  The  character  of  the  devise  can 
not  be  thus  changed,  however,  from  money  to  land  without 
the  concurrence  of  all  the  devisees.  (Darsi  v.  Swearing  en, 
224  111.  229.)  By  entering  into  this  settlement  contract, 
Dunham,  Mrs.  Slaughter  and  Mrs.  Huston,  constituting,  as 
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they  did,  all  of  the  residuary  devisees  of  Mrs.  Dunham,  ef- 
fectually elected  to  re-convert  this  property  from  personalty 
into  real  estate  and  to  take  the  land  itself  instead  of  the 
proceeds  from  a  sale  thereof.  (Ridgeway  v.  Underwood, 
67  111.  419.)  Having  thus  elected,  this  contract  is,  in  part 
at  least,  in  reference  to  the  sale  of  real  estate.  Counsel  for 
Mrs.  Slaughter  and  Mrs.  Huston  concede  that  a  vendor  of 
real  estate  has  the  right  to  maintain  a  bill  for  specific  per- 
formance of  his  contract,  and  that  is  undoubtedly  the  law. 
William  S.  Dunham  was  the  vendor  of  an  undivided  one- 
third  of  the  real  estate  of  which  his  mother  died  seized,  and 
the  fact  that  a  part  of  the  contract  related  to  a  sale  of  his 
interest  in  the  personal  estate  of  his  mother  and  his  aban- 
donment of  opposition  to  the  probate  of  the  will  does  not 
exclude  him  from  this  remedy,  as  an  agreement  to  convey 
real  estate  and  to  transfer  personal  property  will  be  spe- 
cifically enforced  in  equity,  both  as  to  the  realty  and  the 
personalty.    Leach  \.  Fobes,  11  Gray,  (Mass.)  506. 

To  sustain  their  charge  that  the  contract  was  procured 
by  the  fraud  and  coercion  of  William  S.  Dunham,  proof 
was  made  on  the  part  of  the  defendants  to  the  bill  that 
Dunham  had  threatened  that  if  his  sisters  did  not  make 
a  settlement  agreeable  to  him  he  would  prove  that  their 
mother  was  insane  and  unduly  influenced  in  executing  the 
paper  purporting  to  be  her  last  will  and  testament,  and  that 
he  would  have  his  sister  Mrs.  Slaughter  sent  to  the  peni- 
tentiary for  some  violation  of  the  law  of  which  he  claimed 
to  have  proof.  It  was  shown  that  Mrs.  Huston's  health 
was  somewhat  delicate  and  that  she  was  in  a  highly  ner- 
vous condition,  and  it  is  claimed  that  the  contract  was  en- 
tered into  in  order  to  save  her  from  serious  consequences 
on  account  of  the  condition  of  her  health  and  to  relieve 
Mrs.  Slaughter  from  the  anxiety  caused  by  the  threat  to 
have  her  placed  in  prison.  The  circuit  court  found  that  the 
agreement  was  entered  into  freely  and  voluntarily,  that  the 
parties  understood  it,  and  that  it  was  reasonable,  and  in 
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this  finding  we  concur.  During  all  the  time  that  the  negoti- 
ations were  carried  on  between  Dunham  and  his  sisters  on 
the  day  the  contract  was  entered  into  Mrs.  Slaughter  and 
Mrs.  Huston  remained  in  the  office  of  Judge  McCormick, 
and  he  conducted  all  the  negotiations,  going  from  his  own 
office  to  that  of  Beach  &  Trapp,  where  Dunham  was.  The 
evidence  discloses  that  Judge  McCormick  strongly  advised 
his  clients  to  enter  into  this  contract  as  it  was  finally  agreed 
upon,  and  there  is  not  the  slightest  evidence  that  anything 
actuated  either  of  the  parties  except  to  arrive  at  an  agree- 
ment as  favorable  as  possible  to  them.  That  Mrs.  Slaugh- 
ter was  not  terrified  by  the  alleged  threat  of  her  brother 
is  evident  from  her  own  testimony,  as  she  says  she  had 
changed  her  mind  and  had  determined  before  the  will  was 
probated  on  that  day  to  repudiate  the  contract,  and  that 
she  had  never  intended  to  comply  with  its  provisions*  That 
the  agreement  which  was  finally .  reached  was  entirely  satis- 
factory to  Mrs.  Huston  is  evident  from  her  behavior  there- 
after and  the  many  letters  written  to  her  brother,  in  which 
she  deeply  deplored  the  attitude  her  sister  had  assumed  and 
earnestly  expressed  the  hope  that  she  would  finally  conclude 
to  do  the  right  thing  and  live  up  to  her  agreement. 

It  is  suggested  that  the  consideration  expressed  in  this 
contract  is  so  inadequate  that  a  court  of  equity  should  re- 
fuse to  decree  its  specific  performance.  Specific  perform- 
ance will  be  decreed  in  a  case  of  this  kind  without  inquiring 
into  the  adequacy  of  the  consideration;  (Leach  v.  Fobes, 
supra;)  but  even  if  this  matter  were  open  for  consideration 
the  contention  would  be  without  force,  as  under  all  the  cir- 
cumstances the  consideration  was  fair  and  adequate. 

It  is  contended  that  to  affirm  the  decree  of  the  circuit 
court  would  be.  to  invade  the  jurisdiction  of  the  probate 
court  and  would  result  in  the  circuit  court  taking  upon  it- 
self the  settlement  of  a  part  of  this  estate.  In  requiring 
the  specific  performance  of  this  contract  the  circuit  court 
in  no  sense  assumed  to  administer  upon  any  part  of  this 
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estate.  Nor  was  it  requiring  Mrs.  Slaughter  and  Mrs. 
Huston,  as  it  is  claimed,  to  do  something  beyond  their 
power.  It  is  true  that  by  the  terms  of  this  contract  Mrs. 
Slaughter  and  Mrs.  Huston  were  required,  within  five  days 
after  they  were  appointed  executrices,  to  turn  over  to  their 
brother  certain  assets  of  the  estate,  and  it  is  also  true  that 
these  executrices  became  officers  of  the  county  court  of 
Logan  county  and  were  subject  to  its  order;  but  it  was 
shown  that  Mrs.  Dunham  left  an  estate  of  the  value  of  at 
least  $103,000  and  that  there  were  no  debts,  and  there  was 
no  valid  reason  why  a  partial  distribution  of  this  estate 
should  not  have  been  made.  Upon  the  execution  of  this 
contract  Mrs.  Slaughter  and  Mrs.  Huston  became  the  equi- 
table owners  of  the  whole  of  this  estate  except  that  portion 
bequeathed  to  the  grandchildren.  The  statute  provides  that 
whenever  it  shall  appear  that  there  are  sufficient  assets  to 
satisfy  the  demands  against  an  estate,  the  court  shall  order 
the  payment  of  all  the  legacies  mentioned  in  the  will  of 
the  testator.  (Hurd's  Stat.  1913,  chap.  3,  sec.  115.)  It  was 
within  the  power  of  the  executrices,  who  as  individuals  en- 
tered into  this  contract,  to  make  this  showing  and  to  apply 
to  the  probate  court  for  an  order  of  distribution.  This 
they  did  not  do,  but,  on  the  contrary,  having  secured  the 
probate  of  the  will  without  contest  and  having  procured 
their  brother  to  go  upon  their  bond,  Mrs.  Slaughter  im- 
mediately repudiated*  the  contract  and  left  her  sister  helpless 
to  carry  it  out  on  her  part.  As  it  was  within  their  power 
to  perform,  the  circuit  court  did  not  err  in  decreeing  spe- 
cific performance,  and  the  decree  correctly  provided,  by  way 
of  penalty,  that  in  case  they  did  not  perform  within  the 
time  specified  they  should  pay  their  brother  the  sum  of 
$26,024.69,  that  being  the  sum  of  $25,000  and  interest  to 
the  date  of  the  decree. 

The  judgment  of  the  Appellate  Court  is  reversed  and 
the  decree  of  the  circuit  court  affirmed. 

Judgment  reversed. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Robert  Butler,  Plaintiff  in  Error. 

Opinion  filed  June  24,  ipi^ — Rehearing  denied  October  6,  J915. 

1.  Criminai^  i,aw — when  penalty  will  not  he  held  dispropor- 
tionate to  offense.  The  penalty  to  be  inflicted  for  an  offense  rests 
in  the  sound  discretion  of  the  legislature,  and  it  is  only  when  the 
fminimum  penalty  is  flagrantly  and  plainly  oppressive  and  not  in 
proportion  to  the  offense  that  the  courts  will  interfere  and  refuse 
to  enforce  the  enactment. 

2.  Same — minimum  penalty  for  crime  against  children  is  not 
disproportionate  to  offense.  The  minimum  penalty  of  imprison- 
ment in  the  penitentiary  for  one  year  for  a  violation  of  the  act 
of  1907,  to  define  and  punish  crimes  against  children,  is  not  so 
disproportionate  to  the  offense  as  to  render  the  act  invalid. 

3.  Same — an  indictment  for  taking  indecent  liberties  need  not 
negative  the  proviso  of  the  act.  An  indictment  for  taking  inde- 
cent liberties  with  a  child  need  not  negative  the  proviso  of  the  act 
of  1907  that  the  act  shall  not  apply  to  the  offenses  constituting  the 
crime  of  sodomy,  or  other  infamous  crimes  against  nature,  incest, 
rape  or  seduction,  as  that  part  of  the  section  which  defines  the 
crime  and  fixes  the  punishment,  preceding  the  proviso,  is  complete 
in  itself  and  the  language  of  the  proviso  is  not  descriptive  of 
the  offense. 

4.  Same — when  a  verdict  is  not  insufficient.  A  verdict  finding 
the  defendant,  naming  him,  "guilty  of  indecent  liberties  with  child 
in  manner  and  form  as  charged  in  the  indictment,"  is  not  insuf- 
ficient on  the  ground  that  it  contains  no  finding  as  to  the  age  of 
the  defendant,  the  age  of  the  child  or  the  intent  with  which  the 
act  was  committed,  which  matters  were  alleged  in  the  indictment. 

CooKE,  J.,  dissenting. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  M.  L.  McKinley,  Judge,  presiding. 

Charles  E.  Erbstein,  and  Charles  P.  R.  Macau- 
lay,  for  plaintiff  in  error. 

P.  J.  LucEY,  Attorney  General,  Maclay  Hoyne,  State's 
Attorney,  and  A.  B.  Garrett,  for  the  People. 


636  The  People  v.  Butler.  [!«  III. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

Robert  Butler,  the  plaintiff  in  error,  was  convicted  in 
the  criminal  court  of  Cook  county  under  an  indictment 
charging  him  with  taking  immoral,  improper  and  indecent 
liberties  with  a  child  and  sentenced  to  the  penitentiary  for 
an  indeterminate  term  of  from  one  to  twenty  years. 

It  is  claimed  that  the  act  to  define  and  punish  crimes 
against  children,  (Laws  of  1907,  p.  266,)  imder  which  this 
indictment  was  found,  is  unconstitutional,  for  the  reason 
that  the  punishment  is  not  in  proportion  to  the  nature  of 
the  offense.  The  only  reason  urged  in  support  of  this 
contention  is,  that  the  acts  hereby  made  criminal  cannot 
be  said  to  be  of  as  great  turpitude  as  incest  or  the  crime 
against  nature,  which  offenses  are  exempted  from  the  oper- 
ation of  this  statute  and  the  punishment  for  which  is  less 
than  for  the  violation  of  this  act.  The  penalty  to  be  in- 
flicted rests  in  the  sound  discretion  of  the  legislature,  and 
it  is  only  when  the  minimum  penalty  is  flagrantly  and 
plainly  oppressive  and  not  in  proportion  to  the  offense  that 
the  courts  will  interfere  and  refuse  to*  Enforce  the  enact- 
ment. {Chicago,  Rock  Island  and  Pacific  Railway  Co.  v. 
People,  217  111.  164.)  The  minimum  penalty  for  a  viola- 
tion of  this  act  is  imprisonment  in  the  penitentiary  for  one 
year.  This  is  not  so  disproportionate  to  the  nature  of  the 
offense  for  which  it  is  inflicted  as  to  render  the  act  invalid, 
whether  considered  solely  in  connection  with  the  nature  of 
the  offense  or  in  comparison  with  the  penalty  inflicted  for 
the  crime  of  incest  or  the  crime  against  nature. 

It  is  claimed  that  the  indictment  was  defective  because 
the  proviso  of  the  statute  is  a  part  of  the  definition  of  the 
crime  created  and  the  exceptions  in  the  proviso  were  not 
negatived  in  the  indictment.  The  act  in  question  consists  of 
a  single  section  and  is  as  follows:  *'That  any  person  of 
the  age  of  seventeen  years  and  upwards  who  shall  take,  or 
attempt  to  take,  any  immoral,  improper  or  indecent  liberties 
with  any  child  of  either  sex,  under  the  age  of  fifteen  years. 
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with  the  intent  of  arousing,  appealing  to  or  gratifying  the 
lust  or  passions  or  sexual  desires,  either  of  such  person  or 
of  such  child,  or  of  both  such  person  and  such  child,  or 
who  shall  commit,  or  attempt  to  commit,  any  lewd  or  las- 
civious act  upon  or  with  the  body,  or  any  part  or  member 
thereof,  of  such  child,  with  the  intent  of  arousing,  appeal- 
ing to  or  gratifying  the  lust  or  passions  or  sexual  desires, 
either  of  such  person  or  of  such  child,  or  of  both  such  per- 
son and  such  child,  or  any  such  person  who  shall  take  any 
such  child  or  shall  entice,  allure  or  persuade  any  such  child, 
to  any  place  whatever  for  the  purpose  either  of  taking  any 
such  immoral,  improper  or  indecent  liberties  with  such  child, 
with  said  intent,  or  of  committing  any  such  lewd  or  las- 
civious act  upon  or  with  the  body,  or  any  part  or  member 
thereof,  of  such  child  with  said  intent,  shall  be  imprisoned 
in  the  penitentiary  not  less  than  one  year  nor  more  than 
twenty  years :  Proznded,  that  this  act  shall  not  apply  to  of- 
fenses constituting  the  crime  of  sodomy  or  other  infamous 
crimes  against  nature,  incest,  rape  or  seduction." 

The  indictment  charges  that  Robert  Butler,  on  Septem- 
ber 20,  19 1 3,  in  Cook  county,  Illinois,  being  a  male  person 
of  the  age  of  seventeen  years  and  upwards,  unlawfully  and 
feloniously  did  take  certain  immoral,  improper  and  indecent 
liberties  with  a  certain  child  under  the  age  of  fifteen  years 
and  of  the  age  of  nine  years,  to-wit,  one  Gertrude  Shapiro, 
with  the  intent  of  arousing,  appealing  to  and  gratifying  the 
lust,  passions  and  sexual  desires  of  the  said  Robert  Butler ; 
and  the  grand  jurors  aforesaid,  upon  their  oaths  aforesaid, 
do  further  say  that  a  more  particular  description  of  the  said 
immoral,  improper  and  indecent  liberties  is  too  obscene  and 
too  gross  to  be  spread  upon  the  record  of  the  court;  con- 
trary to  the  statute,  etc.  The  indictment  did  not  allege 
that  the  acts  charged  did  not  constitute  either  the  crime  of 
sodomy  or  other  infamous  crimes  against  nature,  incest, 
rape  or  seduction.  It  is  claimed  that  for  this  reason  the 
indictment  is  fatally  defective. 
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The  rule  as  to  the  sufficiency  of  an  indictment  for  a 
statutory  crime  when  there  are  provisos  and  exceptions  in 
the  statute,  as  stated  in  22  Cyc.  p.  344,  paragraph  (d,)  is 
as  follows:  *'It  is  necessary  to  negative  an  exception  or 
proviso  contained  in  a  statute  defining  an  offense  where  it 
forms  a  portion  of  the  description  of  the  offense  so  that 
the  ingredients  thereof  cannot  be  accurately  and  definitely 
stated  if  the  exception  is  omitted.  Where,  however,  the  ex- 
ception or  proviso  is  separable  from  the  description  and  is 
not  an  ingredient  thereof  it  need  not  be  noticed  in  the  accu- 
sation, being  a  matter  of  defense.  As  the  rule  is  frequently 
stated,  an  exception  in  the  enacting  clause  must  be  pleaded, 
but  an  exception  in  a  subsequent  clause  or  statute  is  matter 
of  defense  to  be  shown  by  the  accused.  But  this  is  not  an 
accurate  statement,  since  the  rule  is  to  be  determined,  not 
by  the  position  of  the  exception  or  proviso,  but  by  its  nature 
as  constituting  an  element  of  the  description  of  the  offense. 
An  exception  in  a  subsequent  section  or  statute  may  be  so 
clearly  connected  with  the  description  contained  in  a  pre- 
ceding section  that  it  must  be  negatived,  and  conversely, 
matter  in  the  enacting  clause  may  be  so  independent  of  the 
description  that  it  will  form  a  matter  of  defense.  While  it 
has  been  held  that  a  reference  from  the  enacting  clause  to 
a  clause  containing  a  proviso  will  demand  that  the  latter  be 
negatived,  such  rule  has  not  been  generally  followed,  and  a 
reference  will  not  render  it  imperative  to  negative  a  proviso 
not  a  portion  of  the  description.  A  proviso  which  with- 
draws a  case  from  the  operation  of  the  statute  need  not 
be  negatived."  In  the  case  of  Leqttat  v.  People,  11  111.  330, 
the  rule  was  stated  as  follows:  "The  rule  is,  if  there  be 
any  exception  in  the  same  clause  of  the  act  which  creates 
the  offense,  the  indictment  must  show  affirmatively  that  the 
defendant  does  not  come  within  the  exception;  and  if  the 
exception  or  proviso  be  in  a  subsequent  clause  or  statute, 
or  if  in  the  same  section  and  not  incorporated  with  the 
enacting  clause  by  any  words  of  reference,  it  is  in  that  case 
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matter  of  defense  and  need  not  be  negatived  in  the  plead- 
ing.—Archbold  Crim.  PI.  48;  I  Chitty's  Crim.  Law,  283." 
This  holding  was  quoted  with  approval  in  the  case  of  Mets- 
ker  V.  People,  14  III.  loi,  in  which  the  plaintiff  in  error  had 
been  convicted  upon  an  indictment  for  selling  liquor  in  vio- 
lation of  the  act  of  185 1.  In  discussing  the  sufficiency  of 
the  indictment  the  court  in  its  opinion  said :  "In  the  stat- 
ute under  which  this  indictment  was  found  the  offense  is 
created  and  the  punishment  prescribed  in  the  first  and  sec- 
ond sections,  and  the  exceptions  relied  upon  are  contained  in 
subsequent  and  independent  sections.  The  first  is  found  in 
the  fourth  section,  which  provides  that  the  act  shall  not 
extend  to  druggists  or  physicians  who  in  good  faith  sell  or 
give  away  the  prohibited  liquors  for  purely  medical,  me- 
chanical or  sacramental  purposes ;  and  the  second  is  found 
in  the  sixth  section,  which  in  express  terms  repeals  the  for- 
mer law  authorizing  licenses  to  be  granted,  but  provides 
that  the  act  shall  not  affect  the  rights  of  those  who  had 
unexpired  licenses.  If,  therefore,  the  defendant  sold  the 
liquor  as  a  physician  or  druggist  and  under  circumstances 
authorized  by  the  fourth  section,  or  if  he  sold  it  under  an 
unexpired  license,  as  he  was  authorized  to  do  under  the 
sixth  section,  in  either  case  it  was  matter  of  defense  and  it 
was  unnecessary  for  the  indictment  to  negative  such  right. 
We  are  clearly  of  opinion  that  the  indictment  was  suffi- 
cient." The  same  rule  has  been  applied  in  civil  cases  in 
actions  under  statutes.  In  Tidier  v.  Voghi,  13  111.  277,  and 
Chicago,  Burlington  and  Quincy  Railroad  Co,  v.  Carter,  20 
id.  391,  it  was  held  that  where  there  is  an  exception  in 
an  enacting  clause  of  a  statute,  the  plaintiff  suing  under  it 
must  show  that  the  defendant  is  not  within  it.  If  the  ex- 
ception is  in  a  subsequent  section  it  must  be  pleaded  in  de- 
fense to  avoid  the  penalty. 

The  statute  defining  bigamy  and  fixing  the  punishment 
therefor  (Kurd's  Stat.  191 3,  chap.  38,  sec.  28,)  is  similar 
in  form  to  the  statute  under  consideration.    In  the  case  of 
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Sokel  V.  People,  212  111.  238,  in  holding  that  it  was  not 
necessary  in  a  prosecution  for  bigamy  to  prove  that  the 
defendant  was  not  within  the  exceptions  mentioned  in  the 
proviso  to  the  law,  it  was  said :  "It  is  the  rule  that  where 
an  act  is  made  criminal,  with  exceptions  embraced  in  the 
enacting  clause  creating  the  offense  so  as  to  be  descriptive 
of  it,  the  People  must  allege  and  prove  that  the  defendant 
is  not  within  the  exceptions,  so  as  to  show  that  the  precise 
crime  has  been  committed.  Where  the  exception  is  descrip- 
tive of  the  offense  it  must  be  negatived  in  order  to  charge 
the  defendant  with  the  offense,  but  if  the  exception  or  pro- 
viso is  in  a  subsequent  clause,  or  in  the  same  one  but  not 
incorporated  within  the  enacting  clause  by  any  words  of 
reference,  it  need  not  be  negatived  but  is  a  mere  matter  of 
defense.  (Lequat  x.  People,  11  111.  330;  Metzker  v.  Peo- 
ple, 14  id.  loi ;  Chicago,  Burlington  and  Quincy  Railroad 
Co,  V.  Carter,  20  id.  391 ;  Beasley  v.  People,  89  id.  571.) 
If  an  act  is  prohibited  except  under  certain  conditions,  the 
indictment  must  allege  the  circumstances  for  the  purpose  of 
showing  that  the  prohibited  act  constituting  the  crime  has 
been  done.  But  the  division  of  the  statute  into  sections  is 
of  no  practical  importance.  All  that  need  be  negatived  is 
such  exception  as  is  descriptive  of  the  offense.  (10  Ency. 
of  PI.  &  Pr.  497.)  In  our  statute  the  crime  of  bigamy  is 
first  defined  as  follows:  'Whoever,  having  a  former  hus- 
band or  wife  living,  marries  another  person  or  continues 
to  cohabit  with  such  second  husband  or  wife  in  this  State 
shall  be  deemed  guilty  of  bigamy  and  be  imprisoned  in  the 
penitentiary  not  less  than  one  nor  more  than  five  years  and 
fined  not  exceeding  $1000.'  Those  circumstances  complete 
the  offense,  and  the  proviso  following,  with  its  exceptions, 
is  not  in  any  manner  descriptive  of  the  crime.  It  must  be 
averred  that  the  former  husband  or  wife  was  living  at  the 
time  of  the  second  marriage,  (Prichard  v.  People,  149  111. 
50,)  and  that  was  done  in  this  case  and  the  wife  was  pres- 
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ent  at  the  trial.  It  was  not  necessary  to  prove  the  excep- 
tions contained  in  the  proviso." 

Applying  the  rule  as  announced  in  the  above  cases  to  the 
section  of  the  statute  under  consideration,  it  must  be  con- 
ceded that  the  part  of  the  section  which  defines  the  crime 
and  fixes  the  punishment,  preceding  the  proviso,  is  complete 
in  itself.  If  the  statute  read  that  whoever  should  take,  or 
attempt  to  take,  immoral  or  indecent  liberties  with  a  child 
other  than  by  acts  constituting  the  crime  of  sodomy,  rape, 
etc.,  with  the  intent  mentioned,  there  would  be  reason  for 
the  contention  of  plaintiff  in  error.  The  proviso  simply  is 
that  the  act  shall  not  apply  to  offenses  constituting  certain 
other  distinct  crimes.  It  can  hardly  be  said  to  be  a  neces- 
sary part  of  the  section.  It  might  well  be,  in  certain  cases, 
that  a  person  who  was  guilty  of  rape  or  one  of  the  other 
crimes  mentioned  in  the  proviso  would  also  be  guilty  of 
taking  indecent  liberties  with  the  victim  of  the  crime.  In 
such  case  the  crime  defined  in  the  first  part  of  the  section 
would  be  included  in  the  graver  crime  mentioned  in  the  pro- 
viso, just  as  the  crime  of  larceny  is  included  in  the  graver 
crime  of  robbery,  or  assault  with  intent  to  commit  rape  is 
included  in  the  crime  of  rape  when  the  latter  crime  is  ac- 
complished. It  cannot  be  said,  however,  that  the  crime  of 
taking  immoral  or  indecent  liberties  with  children  would 
necessarily  amount  to  the  crime  of  sodomy,  rape  or  the 
other  crimes  mentioned  in  the  proviso,  or  that  the  proviso 
is  at  all  necessary  to  the  definition  of  the  crime  charged  in 
this  case.  An  indictment  substantially  in  the  language  of 
the  statute  is  sufficient.  (Glover  v.  People,  204  111.  170; 
People  V.  Scattura,  238  id.  313.)  In  the  latter  case  we  held 
an  indictment  to  be  good  that  was  substantially  in  the  same 
form  as  the  indictment  in  the  case  at  bar,  although  the 
same  objection  was  not  made  to  the  indictment  that  has 
been  made  in  this  case. 

It  is  also  insisted  that  the  verdict  is  not  sufficient  be- 
cause there  is  no  finding  as  to  the  age  of  the  defendant, 
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the  age  of  the  child  or  the  intent  with  which  the  act  was 
committed,  and  that  the  evidence  was  not  in  accordance 
with  the  allegations  of  the  indictment,  in  that  it  was  not 
proved,  as  was  charged  in  the  indictment,  that  the  act  of 
the  plaintiff  in  error  was  so  gross  or  obscene  that  it  could 
not  be  described  in  the  record.  The  verdict  was  as  follows : 
"We,  the  jury,  find  the  defendant,  Robert  Butler,  guilty  of 
indecent  liberties  with  child  in  manner  and  form  as  charged 
in  the  indictment."  The  words  contained  in  the  verdict, 
"of  indecent  liberties  with  child,"  were  evidently  intended 
by  the  jury  to  describe  the  crime  of  which  the  defendant 
was  found  guilty.  In  People  v.  Tierney,  250  111.  515,  a 
verdict  in  which  the  jury  found  the  defendant  guilty  of 
robbery  in  manner  and  form  as  charged  in  the  indictment 
was  held  to  be  good.  In  Meadotvcroft  v.  People,  163  111. 
56,  a  verdict  in  which  the  defendants  were  found  guilty  of 
embezzlement  in  manner  and  form  as  charged  in  the  indict- 
ment was  held  sufficient.  The  question  as  to  whether  the 
proof  sustained  the  allegations  of  the  indictment  was  one 
for  the  jury.  We  find  no  reason  to  substitute  our  judg- 
ment for  that  of  the  jury  on  that  point  or  to  enter  into  a 
discussion  of  the  evidence*  offered  to  sustain  the  charge  in 
the  indictment. 

Finding  no  reversible  error  the  judgment  of  the  crimi- 
nal court  of  Cook  county  will  be  affirmed. 

Judgment  affirmed, 

Mr.  Justice  Cooke,  dissenting. 
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what  is  necessary  to  constitute  such  misrepresentation  in 
land  sale  as  justifies  rescinding  contract 183 

fraudulent  representation  may  sometimes  be  in  reference 
to  a  matter  of  opinion 183 

what  is  not  such  a  representation  as  to  value  of  land  as 
constitutes  fraud 183 

what  is  not  a  compliance  with  an  agreement  to  discon- 
tinue suit — when  making  payments  after  breach  does 
not  work  estoppel 418 

owner  may  rely  on  building  contractor's  sworn  statement 
in  absence  of  notice  to  the  contrary 463 

effect  where  the  owner  makes  first  payments  without  any 
sworn  statement  by  contractor 463 

courts  prefer  construction  of  a  contract  which  excludes 
idea  of  liquidated  damages — when  provision  for  dam- 
ages will  be  construed  as  a  penalty 579 

when  the  sum  deposited  "as  security*'  for  performance  of 
lease  will  be  regarded  as  a  penalty 579 

when  remedy  by  specific  performance  is  available  though 
contract  relates,  in  part,  to  personalty — what  may  be 
provided  by  way  of  penalty 625 

CONVEYANCES.— See  DEEDS;    MORTGAGES. 

CORPORATIONS.— See  MUNICIPAL  CORPORATIONS. 

statute  giving  Auditor  right  to  withhold  final  certificate 
of  organization  of  bank  is  not  invalid 192 

a  mutual  telephone  company  may  be  a  public  utility — pub- 
lic use  defined 41 1 

the  law  itself  is  the  charter  of  a  corporation,  and  not  its 
declaration  of  incorporation,  by-laws  or  constitution...  504 
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discretion  of  the  Auditor  to  withhold  final  certificate  of 
organization  of  bank  is  not  arbitrary — when  Auditor  is 

justified  in  withholding  final  certificate 192 

a  telephone  corporation  has  power  of  eminent  domain — 
when  instruction  authorizing  nominal  damages  is  not 
misleading 504 

COUNTIES. 

fees  received  by  clerks  of  the  circuit  courts  in  naturaliza- 
tion cases  are  received  in  their  official  capacity  and  be- 
long to  the  county 508 

county  is  not  entitled  to  recover  inheritance  tax  commis- 
sions retained  by  county  treasurer 537 

COURTS.—See  EQUITY;   JURISDICTION. 

complainant  must  show  an  actual  existing  interest  in  sub- 
ject matter  of  suit — court  may  take  notice  of  complain- 
ant's lack  of  interest  at  the  hearing 135 

it  is  the  duty  of  attorneys  to  aid  in  establishing  truth  and 
administering  justice 278 

license  to  practice  law  is  a  guaranty  ol  licensee's  fitness 
to  assume  responsibility 278 

Supreme  Court  has  inherent  power  to  revoke  a  license  to 
practice  law 278 

power  of  Supreme  Court  to  dismiss  the  action  when  dis- 
missing an  appeal 301 

section  40  of  Municipal  Court  act  construed  as  to  what 
must  be  contained  in  statement  of  claim 305 

statement  of  claim  for  tort  in  fourth-class  case  must  show 
a  legal  liability  of  defendant  to  plaintiff 305 

when  failure  to  move  for  more  specific  statement  of  claim 
is  not  a  waiver — the  municipal  court  of  Chicago  is  a 
court  of  record 305 

what  facts  are  settled  by  judgment  of  Appellate  Court — 
facts  as  to  which  Appellate  Court  makes  np  finding  are 
presumed  found  the  same  as  by  trial  court 418 

extent  to  which  a  case  may  be  reviewed  which  comes  up 
upon  a  certificate  of  importance 418 

power  of  county  court  to  modify  its  order  fixing  an  in- 
heritance tax 489 

what  is  not  a  suit  relating  to  the  revenue — when  no  con- 
stitutional question  is  involved 5^^ 

when  circuit  court,  in  decreeing  specific  performance,  does 
not  invade  jurisdiction  of  probate  court 625 
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CREDITORS.— See  DEBTOR  AND  CREDITOR. 

CRIMES  AGAINST  CHILDREN.  page. 

minimum  penalty  for  the  crime  against  children  is  not 

disproportionate  to  the  oflFense 635 

indictment  for  taking  indecent  liberties  need  not  negative 

the  proviso  of  the  act 635 

CRIMINAL  LAW. 

public  nuisances  are  not  limited  to  those  enumerated  in 
section  221  of  the  Criminal  Code 156 

court  of  equity  may  enjoin  as  a  public  nuisance  the  keep- 
ing of  a  house  of  ill-fame 156 

when  neither  the  injunction  decree  nor  the  judgment  of 
conviction  for  contempt  of  court  can  be  questioned  on 
ground  of  insufficiency  of  evidence 157 

what  necessary  to  qualify  a  lay  witness  to  testify  as  to 
the  soundness  of  mind  of  accused — when  conversations 
with  accused  are  not  admissible 210 

what  question  by  the  State's  attorney  is  proper  cross- 
examination — when  instructions  as  to  self-defense  are 
not  erroneous  as  ignoring  defense  of  insanity 210 

words  constitute  no  justification  for  assault  with  intent 
to  murder — when  threat  by  court  to  punish  accused  for 
contempt  is  not  improper 211 

when  indictment  for  mayhem  will  not  be  quashed  for  in- 
sufficiency of  charge  with  reference  to  act  and  intent — 
what  may  show  criminal  intent 328 

intent  with  which  act  was  done  is  a  question  of  fact  for 
jury  to  determine  from  the  evidence 328 

when  motion  to  correct  the  record  is  properly  denied — 
there  must  be  no  prejudicial. error  where  the  case  is 
close  upon  the  facts 390 

refusal  to  limit  opening  statement  of  State's  attorney  to 
its  proper  scope  is  error 390 

conclusion  of  a  witness  as  to  what  caused  change  in  de- 
meanor of  accused  is  improper 390 

in  prosecution  for  rape  the  proof  of  complaint  should  not 
name  the  accused 390 

what  testimony  by  father  of  complaining  witness  is  com- 
petent— it  is  not  proper  to  allow  mother  to  repeat  state- 
ments made  by  complaining  witness 391 

when  questions  by  State's  attorney  are  prejudicial  though 
objections  are  sustained  thereto 391 

what  conduct  by  State's  attorney  is  improper — ^what  con- 
duct by  trial  judge  is  prejudicial 391 
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when  right  to  change  of  venue  is  absolute 416 

notice  of  application  for  a  change  of  venue  need  not  be 
given  the  moment  knowledge  of  prejudice  is  acquired — 
when  notice  is  reasonable 416 

what  may  be  shewn  as  affecting  credibility  of  prosecut- 
ing witness — when  refusal  to  allow  proper  proof  will 
not  reverse 542 

when  refusal  of  an  instruction  as  to  considering  whether 
witness  has  been  offered  immunity  is  error 585 

when  an  instruction  as  to  considering  feelings  of  witness 
toward  defendants  should  be  given 585 

jury  cannot  refuse  to  give  credit  to  testimony  which  car- 
ries conviction — ^when  instruction  as  to  presumption  of 
innocence  is  not  misleading 585 

extent  to  which  facts  stated  in  opinions  in  reported  cases 
ma;-  be  read  to  the  jury 585 

when  it  is  prejudicial  error  to  permit  assistant  State's  at- 
torney to  read  facts  from  a  reported  criminal  case. . . .  586 

a  defendant  who  fails  to  request  an  instruction  he  is  en- 
titled to  cannot  complain  that  the  court  did  not  give  it.  607 

when  instructions  are  not  erroneous  in  ignoring  circum- 
stances of  assault 607 

when  it  is  not  error  to  give  an  instruction  authorizing 
conviction  of  assault  with  intent  to  murder 607 

malice  may  be  implied  as  well  as  express — when  an  in- 
struction as  to  malice  or  intention  being  presumed  is 
not  erroneous  608 

when  an  instruction  is  properly  refused  as  ignoring  the 
malice  implied  by  law 608 

when  penalty  will  not  be  held  disproportionate  to  the  of- 
fense— when  verdict  is  not  insufficient 635 

minimum  penalty  for  the  crime  against  children  is  not  dis- 
proportionate to  the  offense 635 

indictment  for  taking  indecent  liberties  need  not  negative 
the  proviso  of  the  act 635 

CROSSINGS.— See  RAILROADS. 

DAMAGES. 

courts  prefer  a  construction  of  contract  which  excludes 
the  idea  of  liquidated  damages 579 

when  sum  deposited  "as  security"  for  performance  of  a 
lease  will  be  regarded  as  a  penalty,  so  that  only  such 
damages  as  are  proved  may  be  recovered 579 
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DEBTOR  AND  CREDITOR.  pacB. 

what  does  not  render  redemption  void  as  to  a  judgment 
creditor  of  mortgagor — when  sheriff's  deed  issued  on 
certificate  of  redemption  will  be  set  aside 142 

what  defense  by  surety  cannot  be  availed  of  at  law 151 

the  marshaling  of  securities  is  an  equitable  proceeding  to 
which  all  persons  interested  must  be  parties 151 

what  is  not  a  defense  to  action  against  guarantors — when 
creditor  holding  collateral  security  is  a  trustee  for  sure- 
ties liable  on  different  debts 151 

a  trustee  in  bankruptcy  need  not  wait  until  formal  allow- 
ance of  claims  before  filing  bill  to  set  aside  deeds  made 
in  fraud  of  creditors 562 

when  decree  setting  aside  deeds  should  direct  a  convey- 
ance subject  to  widow's  life  estate 562 

DEDICATION.— See  PLATS. 

DEEDS. 

rule  to  be  applied  in  construing  deeds — in  deeds  grantors 
are  presumed  to  intend  what  their  words  import 29 

effect  of  section  6  of  the  Conveyances  act — when  deed 
does  not  purport  to  grant  a  future  estate 29 

requisites  of  a  deed  granting  an  immediate  estate  in  pos- 
session— it  is  essential  that  grantee  be  in  being  at  the 
time  of  the  conveyance • 29 

what  portions  of  a  deed  are  operative  to  define  and  limit 
the  estate 29 

when  deed  does  not  create  a  future  estate  in  the  heirs  of 
the  body  of  the  named  grantee 29 

when  a  contract  and  a  deed  made  in  consideration  of  fur- 
nishing grantor  a  home  will  not  be  set  aside 41 

what  fact  does  not  justify  presumption  that  grantee  did 
not  intend  to  carry  out  contract 41 

want  of  consideration  is  not  ground  for  setting  aside  an 
instrument  und'^r  seal 41 

when  heirs-at-law  cannot  maintain  bill  to  set  aside  deeds 
without  seeking  also  to  set  aside  will 135 

burden  of  proof  is  upon  party  claiming  deed  and  bond  for 
deed  constitute  a  mortgage — intention  of  parties,  and 
not  the  form  of  the  papers,  governs 142 

when  deed  and  bond  for  deed  will  not  be  held  to  consti- 
tute a  mortgage — when  sheriff's  deed  issued  on  certi- 
ficate of  redemption  will  be  set  aside 142 

if  there  is  no  ambiguity  in  the  language  extrinsic  evi- 
dence is  not  admissible  in  construing  deed 270 
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when  testimony  of  scrivener  as  to  his  understanding  of 
terms  is  not  admissible — when  a  provision  is  part  of  the 
granting  clause 270 

what  does  not  cut  down  fee  to  life  estate — when  gift  over 
by  deed  is  void — what  provision  contemplates  power  to 
dispose  of  fee  by  will 270 

delivery  of  a  deed  is  essential  to  pass  title — no  particular 
formula  is  required  to  constitute  delivery 442 

what  is  essential  to  a  valid  delivery  where  the  deed  re- 
serves no  interest  in  the  grantor 442 

what  recitals  in  deed  do  not  preclude  introduction  of  evi- 
dence of  non-delivery — ^what  does  not  show  a  delivery.  442 

when  heirs  seek  to  set  aside  deed  of  ancestor  all  should  be 
made  parties — duty  of  court  to  have  necessary  parties 
brought  in 515 

when  order  of  probate  court  establishing  heirship  is  not 
competent  evidence  in  circuit  court 515 

parties  introducing  order  of  probate  court  in  evidence  are 
bound  thereby  even  if  it  is  invalid 515 

DEFAULT. 

default  admits  sufficiency  of  all  material  facts  alleged — 
decree  by  default  cannot  be  questioned  on  ground  of  in- 
sufficiency of  the  evidence 157 

DEFENSES.— See  ACTIONS  AND  DEFENSES. 

DISBARMENT. 

it  is  the  duty  of  attorneys  to  aid  in  establishing  truth  and 

administering  justice 278 

license  to  practice  law  is  a  guaranty  of  licensee's  fitness 

to  assume  responsibility 278 

Supreme  Court  has  inherent  power  to  revoke  a  license  to 

practice  law 278 

DISTINGUISHING  MARKS.— See  BALLOTS. 

DIVORCE. 

when  it  is  not  error  to  consolidate  suit  for  partition  and 
suit  for  divorce — when  decree  for  divorce  will  not  be 
reversed  on  the  evidence 96 

in  a  divorce  case  the  court  has  power  to  dispose  of  the 
homestead  and  to  allow  alimony  in  gross 96 

party  at  fault  in  a  divorce  case  forfeits  right  of  dower — 
court  may  award  alimony  in  a  divorce  case  under  gen- 
eral prayer  for  relief 96 

268  -  42 
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DIVORCE.— Continued.                                                              page. 
when  a  decree  of  divorce  for  adultery  of  wife  will  not 
be  upheld  by  a  court  of  review — extreme  and  repeated 
cruelty  means  repeated  acts  of  violence 218 

DOWER. 

party  at  fault  in  a  divorce  case  forfeits  the  right  of  dower 

while  the  other  retains  it 96 

heirs  may  by  parol  agreement  with  widow  fix  the  limits 
of  homestead  and  dower  interests 563 

DRAINAGE. 

section  25  of  Farm  Drainage  act,  providing  for  appeal  to 
circuit  court,  was  repealed  by  the  act  of  1900 264 

what  objection  cannot  be  considered  by  county  court  on 
hearing  objections  to  classification 264 

re-classification  of  lands  must  be  in  accordance  with  jus- 
tice and  right — rule  as  to  classifying  land  occupied  by 
railroad  right  of  way 265 

the  act  of  1913,  concerning  the  connection  of  adjoining 
drainage  districts,  is  constitutional 383 

when  the  question  of  the  legality  of  an  organization  can 
•not  be  raised 383 

power  of  commissioners,  under  section  43  of  the  Farm 
Drainage  act,  to  create  sub-districts 406 

signing  drainage  petition  does  not  preclude  signer  from 
objecting  that  assessment  exceeds  benefits 470 

there  is  no  right  to  a  trial  by  jury  on  question  of  benefits 
on  annexing  land  to  special  drainage  district 470 

commissioners'  certificate  of  levy  is  not  essential  to  the 
People's  prima  facie  case  on  application  for  judgment 
for  farm  drainage  assessment 470 

when  notice,  by  publication,  of  a  meeting  to  hear  objec- 
tions to  classification  is  sufficient 470 

when  provisions  of  section  48  of  Farm  Drainage  act  re- 
lating to  union  districts  do  not  apply 470 

what  does  not  show  that  commissioners  failed  to  find  that 
amount  levied  was  necessary  to  be  raised 471 

ELECTIONS. 

mandatory  provisions  of  law  as  to  marking  ballots  must 
be  complied  with — general  rule  as  to  when  marks  are 
not  distinguishing  marks 315 

lines  should  not  be  drawn  through  names  of  candidates 
on  tickets  not  voted — when  accidental  tearing  of  ballot 
does  not  invalidate  it 316 
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exact  rules  cannot  be  laid  down  applicable  to  every  bal- 
lot— efifect  of  cross  outside  the  square 315 

when  irregular  mark  in  square  is  a  distinguishing  mark — 
when  ballot  cannot  be  counted 316 

when  figure  "3"  after  name  of  candidate  is  and  is  not  a 
distinguishing  mark — ballot  not  having  any  cross  upon 
it  cannot  be  counted 316 

when  the  crosses  in  two  squares  do  not  neutralize  each 
other — lines  intersecting  practically  in  form  of  capital 
letter  "T"  are  a  sufficient  cross 316 

when  ballot  should  be  counted  for  all  the  candidates  on 
ticket  under  marked  circle — what  are  not  distinguish- 
ing marks   317 

what  are  mere  attempts  to  cumulate  vote  for  representa- 
tive— effect  where  voter  makes  a  square  after  rubbing 
hole  in  ballot 317 

town  clerk  acts  as  a  ministerial  officer  in  having  ballots 
printed  and  it  is  not  his  province  to  question  the  consti- 
tutionality of  a  law 386 

when  town  is  liable  for  cost  of  printing  ballots — ^what  is 
not  ground  for  enjoining  payment 386 

EMINENT  DOMAIN. 

one  railroad  company  cannot  take  the  property  of  another 
without  compensation   68 

when  a  condemnation  proceeding  must  be  regarded  as 
abandoned  under  the  statute 87 

time  for  making  payment  begins  to  run  from  the  time  the 
court  pronounces  judgment 87 

purpose  of  proviso  to  section  10  of  Eminent  Domain  act..    87 

section  19  of  Chancery  act,  as  to  opening  decree  within 
one  year  by  a  defendant  notified  by  publication,  only, 
does  not  apply  to  a  condemnation  judgment 94 

filing  condemnation  petition  does  not  oust  other  courts  of 
jurisdiction  to  determine  conflicting  claims  of  title 232 

if  title  to  land  condemned  is  in  litigation  it  is  proper  to 
order  compensation  paid  to  county  treasurer 232 

it  is  proper,  but  not  essential,  that  conflicting  claims  be 
tried  before  the  jury  is  empaneled 232 

the  amendment  of  1913  purporting  to  entitle  a  city  to  re- 
imbursement, in  a  condemnation  suit,  for  money  paid  at 
tax  sale,  is  unconstitutional 233 

a  telephone  corporation  has  power  of  eminent  domain — 
when  an  instruction  authorizing  nominal  damages  is 
not  misleading 504 
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petitioner's  connection  with  case  ceases  when  it  pays  the 
compensation  to  the  county  treasurer 232 

what  is  a  proper  enforcement  of  equitable  rights  in  a  con- 
demnation proceeding 232 

EQUITY. 

when  a  contract  and  a  deed  made  in  consideration  of  fur- 
nishing grantor  a  home  will  not  be  set  aside 41 

what  fact  does  not  justify  presumption  that  grantee  did 
not  intend  to  carry  out  contract 41 

want  of  consideration  is  not  ground  for  setting  aside  an 
instrument  under  seal 41 

when  delay  by  complainant  for  seven  years  after  attain- 
ing majority  will  bar  setting  aside  administrator's  sale.     64 

when  it  is  not  error  to  consolidate  suit  for  partition  and 
suit  for  divorce — when  decree  for  divorce  will  not  be 
reversed  on  the  evidence 96 

in  a  divorce  case  the  court  has  power  to  dispose  of  the 
homestead  and  to  allow  alimony  in  gross 96 

party  at  fault  in  a  divorce  case  forfeits  right  to  dower — 
the  court  may  award  alimony  under  a  general  prayer 
for  relief  96 

complainant  must  show  an  actual  existing  interest  in  the 
subject  matter  of  the  suit — court  may  take  notice  of 
complainant's  lack  of  interest  at  the  hearing 135 

when  the  heirs-at-law  cannot  maintain  a  bill  to  set  aside 
deeds — when  setting  aside  of  deeds  and  setting  aside  of 
will  must  be  combined  in  one  suit 135 

when  incorrect  description  in  a  will  must  be  rejected — 
when  misdescription  of  land  in  will  is  without  eflfect. ..  135 

a  court  of  equity  has  jurisdiction  to  abate  a  nuisance  af- 
fecting the  public  welfare 156 

public  nuisances  are  not  limited  to  those  enumerated  in 
section  221  of  the  Criminal  Code 156 

court  of  equity  may  enjoin  as  a  public  nuisance  the  keep- 
ing of  a  house  of  ill-fame 156 

a  decree  by  default  cannot  be  questioned  upon  the  ground 
of  insufficiency  of  the  evidence 157 

a  mistake  by  one  party  is  not  a  mutual  mistake  which  a 
court  of  equity  may  correct — mistake  by  one  party  may 
be  ground  for  rescinding  contract 164 

what  necessary  to  constitute  such  misrepresentation  in  a 
land  sale  as  justifies  rescinding  contract 183 

what  is  not  such  a  representation  as  to  value  of  land  as 
constitutes  fraud 183 
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when  evidence  must  show  that  administrator  was,  in  fact, 
the  real  purchaser,  in  order  to  set  aside  sale 198 

the  allegations,  proof  and  the  relief  granted  by  the  decree 
must  correspond 270 

inadequacy  of  price,  coupled  with  circumstances  of  un- 
fairness, may  justify  setting  aside  judicial  sale — when 
decree  setting  aside  sale  is  proper 295 

in  equity  all  persons  claiming  rights  in  the  subject  mat- 
ter should  be  made  parties — when  objection  for  want 
of  proper  parties  may  be  taken 516 

a  trustee  in  bankruptcy  need  not  wait  until  formal  allow- 
ance of  claims  before  filing  bill  to  set  aside  deeds  made 
to  defraud  creditors 562 

court  cannot  decree  a  conveyance  of  land  not  mentioned 
in  the  bill — when  decree  should  direct  conveyance  sub- 
ject to  widow's  life  estate 562 

when  devisees  may  elect  to  re-convert  money  into  land — 
when  a  remedy  by  specific  performance  is  available  al- 
though contract  relates,  in  part,  to  personalty 625 

when  the  circuit  court,  in  decreeing  specific  performance, 
does  not  invade  jurisdiction  of  probate  court 625 

ESTOPPEL. 

when  doctrine  of  equitable  estoppel  against  city  does  not 
apply  to  prevent  opening  of  street 114 

when  making  payments  after  breach  of  contract  does  not 
work  estoppel  to  assert  the  breach  as  a  defense  to  suit 
for  salary  4^S 

when  doctrine  of  equitable  estoppel  will  be  applied  and 
the  public  be  held  bound  by  its  abandonment  of  its  rights 
in  a  street 597 

EVIDENCE. 

attorney  in  the  case  is  not  disqualified  to  testify n 

when  ante-nuplial  contract  will  be  upheld 11 

burden  of  proof  is  upon  party  claiming  deed  and  bond  for 
deed  constitute  a  mortgage — intention  of  parties,  and 

not  form  of  the  papers,  governs 142 

when  deed  and  bond  for  deed  will  not  be  held  to  consti- 
tute a  mortgage — when  sheriff's  deed  issued  on  a  cer- 
tificate of  redemption  will  be  set  aside 142 

what  makes  a  prima  facie  case  in  favor  of  the  due  execu- 
tion of  a  will — when  a  mistake  in  date  of  testamentary 
and  attestation  clauses  is  not  fatal 168 
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EVIDENCE.— Con/mw^d.  page. 

when  presumptions  will  be  indulged  in  favor  of  the  due 
execution  and  attestation  of  will i68 

when  evidence  must  show  that  administrator  was,  in  fact, 
the  real  purchaser,  in  order  to  set  aside  sale 198 

when  decree  quieting  title  is  erroneous  in  arbitrarily  fix- 
ing the  boundary  line  of  the  lot 203 

what  is  necessary  to  qualify  a  lay  witness  to  testify  as  to 
soundness  of  mind  of  defendant — when  conversations 
with  defendant  are  not  admissible 210 

what  question  by  the  State's  attorney  is  proper  cross- 
examination 210 

when  offered  proof  to  show  negligence  by  an  employee  of 
a  railroad  company  is  incompetent 244 

if  there  is  no  ambiguity  in  the  language  extrinsic  evidence 
is  not  admissible  in  construing  deed 270 

when  testimony  of  scrivener  as  to  his  understanding  of 
terms  used  in  deed  is  not  admissible 270 

intent  with  which  act  is  done  is  a  question  for  the  jury  to 
determine  from  the  evidence — how  criminal  intent  may 
be  shown 328 

in  a  prosecution  for  rape,  the  proof  of  complaint  must  not 
name  the  accused  as  the  perpetrator 390 

conclusion  of  witness  as  to  what  caused  change  in  de- 
meanor of  accused  is  incompetent 390 

what  testimony  by  father  of  complaining  witness  is  com- 
petent— it  is  not  proper  to  allow  mother  to  repeat  state- 
ments of  complaining  witness 391 

when  questions  by  State's  attorney  are  prejudicial  though 
objections  are  sustained  thereto 391 

delivery  of  a  deed  is  essential  to  pass  title — no  particular 
formula  is  required  to  constitute  delivery 442 

what  is  essential  to  a  valid  delivery  where  the  deed  re- 
serves no  interest  in  the  grantor 442 

what  recitals  in  deed  do  not  preclude  introduction  of  evi- 
dence of  non-delivery — what  does  not  show  delivery...  442 

question  of  abandonment  of  homestead  is  largely  one  of 
intention — when  widow's  removal  from  homestead  will 
be  taken  as  an  abandonment 456 

what  additional  evidence  does  not  make  a  new  case  on 
second  trial — res  judicata 461 

when  order  of  probate  court  establishing  heirship  is  not 
competent  evidence  in  circuit  court 515 

order  of  the  probate  court,  though  invalid,  is  binding  upon 
parties  introducing  it  as  evidence 515 
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EVIDENCE.— C(7n/mM^c/.  page, 

what  may  be  shown  as  affecting  credibility  of  the  prose- 
cuting witness — when  refusal  to  allow  proper  proof  will 

not  reverse   542 

what  is  not  improper  cross-examination  of  station  agent 
in  action  for  damages  against  railroad  company 614 

EXECUTORS  AND  ADMINISTRATORS. 

an  administrator  to  collect  has  no  authority  to  pay  claims.    58 

time  for  presenting  claims  runs  from  date  letters  testa- 
mentary or  of  administration  were  issued  and  not  from 
the  time  letters  to  collect  were  granted 58 

when  appearance  by  executor  in  a  foreign  probate  court 
is  not  binding  upon  the  distributees 105 

distribution  of  ancillary  assets  by  a  foreign  court  must  be 
in  accordance  with  the  law  of  the  domicile 105 

place  for  final  accounting  and  settlement  is  in  the  forum 
of  the  principal  administration 106 

what  finding  is  not  sufficient  to  justify  granting  prayer  of 
petition  to  sell  land  to  pay  debts 324 

to  sustain  a  decree  granting  prayer  of  petition  to  sell  land 
to  pay  debts  the  evidence  must  be  preserved  as  in  a 
chancery  case   324 

when  Illinois  executor  cannot  be  compelled  to  pay  inher- 
itance taxes  assessed  here 489 

provision  of  will  that  appraisement  and  distribution  by 
executors  shall  be  final  is  invalid 524 

FEES  AND  SALARIES. 

fees  received  by  clerks  of  circuit  courts  in  naturalization 
cases  are  received  in  their  official  capacity 508 

fees  retained  by  clerk  of  circuit  court  in  naturalization 
cases  belong  to  the  county 508 

when  appeal  is  properly  taken  to  the  Supreme  Court  in 
suit  against  county  treasurer 537 

county  treasurer  is  not  entitled  to  retain  commissions  in 
inheritance  tax  cases 537 

county  is  not  entitled  to  recover  inheritance  tax  commis- 
sions retained  by  county  treasurer 537 

FELLOW-SERVANTS.— See  MASTER  AND  SERVANT. 

FIXTURES. 

what  allegation  in  bill  to  foreclose  chattel  mortgage  does 
not,  of  itself,  show  that  property  is  personal  property. .  344 
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FORMER  CASES.  pace. 

jiEtna  Life  Ins,  Co.  v.  Hoppin,  249  111.  406,  approved,  as  to 
rule  that  it  is  essential  to  deed  granting  immediate  es- 
tate that  the  grantee  be  in  being 29 

City  of  Chicago  v.  Francis,  262  111.  331,  followed,  as  to 
rule  that  city  cannot  require  license  fee  for  use  of  au- 
tomobile not  a  truck  or  commercial  vehicle 175 

Edgerton  v.  C,  R.  I.  &  P.  Ry.  Co.  240  111.  311,  explained, 
as  to  vrhat  is  necessary  to  state  in  claim  in  fourth-class 
case  in  municipal  court 305 

Therens  v.  Therens,  267  111.  592,  explained,  as  to  when 
chancery  practice  obtains  in  a  proceeding  by  an  admin- 
istrator to  sell  land  to  pay  debts 324 

Lachentnyer  v.  Gehlbach,  266  111.  11,  approved,  as  to  the 
proper  construction  of  words  "death  without  issue"...  333 

North  Fork  Drainage  District  v.  Rector  Drainage  Dis- 
trict, 266  111.  536,  adhered  to,  as  to  validity  of  the  act 
concerning  connection  of  adjoining  districts 383 

Miller  v.  Miller,  263  111.  18,  followed,  as  to  rule  that  one 
who  claims  adversely  is  not  a  necessary  party  to  a  par- 
tition suit  427 

Wuerzhurger  v.  Wuersberger,  221  111.  277,  followed,  as  to 
who  must  be  parties  to  writ  of  error 427 

People  V.  Welch,  252  111.  167,  distinguished,  as  to  what 
does  not  show  that  commissioners  failed  to  find  that  the 
amount  levied  was  necessary  to  be  raised 471 

St.  Louis  Merchants  Bridge  Co.  v.  Eisele,  263  111.  50,  ad- 
hered to,  as  to  rule  that  county  supervisor  of  assess- 
ments does  not  act  as  an  original  assessor 477 

People  V.  International  Salt  Co.  233  111.  223,  distin- 
guished, as  to  when  notice  to  property  owner  must  be 
given  before  an  assessment  can  be  changed 477 

Hanherg  v.  Morgan,  263  111.  616,  distinguished,  as  to 
when  order  of  county  court  fixing  inheritance  tax  is 
not  res  judicata  in  subsequent  proceeding 489 

Jones  V.  O'Connell,  266  111.  443,  followed,  as  to  rule  that 
county  treasurer  is  not  entitled  to  retain  commissions 
in  inheritance  tax  cases 537 

McKey  v.  Smith,  255  111.  465,  explained,  as  to  rule  that  a 
trustee  in  bankruptcy  need  not  wait  until  formal  allow- 
ance of  claims  to  file  bill  to  set  aside  deeds 562 

FRAUD. 

inadequacy  of  price,  coupled  with  circumstances  of  un- 
fairness, may  justify  setting  aside  judicial  sale — ^whcn 
decree  setting  aside  sale  is  proper 295 
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FRAUD.— Continued.  page. 

what  is  necessary  to  constitute  such  misrepresentation  in 

land  sale  as  justifies  rescinding  contract 183 

fraudulent  representation  may  sometimes  be  in  reference 

to  a  matter  of  opinion 183 

what  is  not  such  a  representation  as  to  value  of  land  as 

constitutes  fraud 183 

FUTURE  ESTATES. 

when  deed  does  not  purport  to  grant  a  future  estate — 
when  deed  does  not  create  a  future  estate  in  the  heirs 
of  the  body  of  the  named  grantee 29 

FUTURE  INTERESTS. 

if  the  first  grantee  is  given  an  estate  which  he  can  dis- 
pose of  in  fee  simple  a  gift  over  is  void 270 

HIGHWAYS. 

how  part  of  plat  may  be  vacated — what  does  not  affect 
rights  and  privileges  of  other  proprietors 113 

when  the  rights  of  other  proprietors  are  abridged  by  at- 
tempted vacation  of  part  of  plat — when  doctrine  of  equi- 
table estoppel  does  not  apply 114 

when  acceptance  of  streets  is  presumed — ^how  acceptance 
may  be  shown — mere  acceptance  of  streets  does  not  bar 
vacation  under  the  statute 114 

mere  non-user  of  street  does  not  bar  public  rights 114 

statutory  requirement  as  to  notice  of  hearing  on  petition 
to  open  road  is  jurisdictional — when  record  of  highway 
commissioners  is  properly  quashed 569 

failure  of  commissioners  to  give  notice  of  hearing  on  peti- 
tion cannot  be  waived  except  as  to  waiver  of  jurisdic- 
tion of  the  person 569 

when  question  of  fraud  by  highway  commissioners  cannot 
be  tried  on  writ  of  certiorari 569 

when  doctrine  of  equitable  estoppel  will  be  applied  and 
the  public  be  held  bound  by  its  apparent  abandonment 
of  its  rights  in  a  street 597 

HOMESTEAD. 

court  in  a  divorce  case  has  power  to  dispose  of  the  home- 
stead and  to  allow  alimony  in  gross 96 

question  of  abandonment  of  homestead  is  largely  one  of 
intention — when  widow's  removal  from  homestead  will 
be  held  an  abandonment 456 
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HOMESTEAD.— Con/inwerf.  page. 

when  no  question  of  homestead  is  involved  on  an  appeal 

from  decree  of  sale  in  partition  suit 453 

heirs  may,  by  parol  agreement  with  widow,  fix  the  limits 
of  homestead  and  dower  interests 563 

HOUSES  OF  ILL-FAME. 

court  of  equity  may  enjoin  as  a  public  nuisance  the  keep- 
ing of  a  house  of  ill-fame 156 

HUSBAND  AND  WIFE. 

parties  to  ante-nuptial  contract  must  exercise  the  highest 
degree  of  fairness  and  good  faith — what  is  not  ground 
for  holding  ante-nuptial  contract  invalid 11 

intended  husband  is  not  required  to  estimate  the  value  of 
his  land,  particularly  where  the  intended  wife  also  owns 
land  in  the  same  neighborhood 11 

when  ante-nuptial  contract  will  be  upheld 11 

when  decree  for  divorce  will  not  be  reversed  on  the  evi- 
dence— court  in  a  divorce  case  has  power  to  dispose  of 
the  homestead   96 

the  court  has  power  to  allow  alimony  in  gross — court  may 
award  alimony  under  general  prayer  for  relief — party 
at  fault  forfeits  right  of  dower 96 

when  a  decree  of  divorce  for  adultery  of  wife  will  not 
be  upheld  by  a  court  of  review — extreme  and  repeated 
cruelty  means  repeated  acts  of  violence 218 

INDICTMENT. 

when  indictment  for  mayhem  will  not  be  quashed  for  in- 
sufficiency of  charge  as  to  act  and  intent 328 

indictment  for  taking  indecent  liberties  need  not  negative 
the  proviso  of  the  act,  since  the  language  of  the  proviso 
is  not  descriptive  of  the  offense 635 

INHERITANCE  TAX. 

when  order  of  county  court  fixing  inheritance  tax  is  not 
res  judicata  in  subsequent  proceeding 489 

rule  as  to  collectibility  of  inheritance  tax 489 

power  of  the  county  court  to  modify  its  order  fixing  an 
inheritance  tax 489 

authority  which  confers  right  of  succession  is  authority  to 
levy  inheritance  tax — real  property  in  other  States  is 
not  subject  to  Illinois  inheritance  tax 489 

when  Illinois  executor  cannot  be  compelled  to  pay  inher- 
itance tax  assessed  here , 489 
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INJUNCTION.  PAGE. 

a  court  of  equity  has  jurisdiction  to  abate  a  nuisance  af- 
fecting the  public  welfare 156 

public  nuisances  are  not  limited  to  those  enumerated  in 
section  221  of  Criminal  Code 156 

court  of  equity  may  enjoin  as  a  public  nuisance  the  keep- 
ing of  a  house  of  ill-fame 156 

when  town  is  liable  for  cost  of  printing  ballots — what  not 
ground  for  enjoining  payment 386 

INJURIES.— See  NEGLIGENCE. 

INSANE  PERSONS. 

when  instructions  as  to  self-defense  are  not  erroneous  as 
ignoring  the  defense  of  insanity 210 

what  necessary  to  qualify  a  lay  witness  to  testify  as  to 
soundness  of  mind  of  the  accused — when  conversations 
with  accused  are  not  admissible 210 

INSTRUCTIONS. 

when  instructions  as  to  self-defense  are  not  erroneous  as 
ignoring  the  defense  of  insanity 210 

when  refusal  of  instruction  as  to  considering  whether  wit- 
ness has  been  offered  immunity  is  error 585 

when  an  instruction  as  to  considering  feelings  of  witness 
toward  defendants  should  be  given 585 

jury  cannot  refuse  to  give  credit  to  testimony  which  "car- 
ries conviction" — when  instruction  as  to  presumption 
of  innocence  is  not  misleading 585 

a  defendant  who  fails  to  request  an  instruction  he  is  en- 
titled to  cannot  complain  that  the  court  did  not  give  it..  607 

when  instructions  are  not  erroneous  as  ignoring  circum- 
stances of  assault 607 

when  it  is  not  error  to  give  instruction  authorizing  con- 
viction of  assault  with  intent  to  murder 607 

when  an  instruction  as  to  malice  or  intention  being  pre- 
sumed is  not  erroneous 608 

when  instruction  is  properly  refused  as  ignoring  the  mal- 
ice implied  by  law 608 

INTENT. 

intent  with  which  act  was  done  is  a  question  of  fact  for 
the  jury  to  determine  from  the  evidence 328 

INTER-STATE  COMMERCE. 

inter-State  shipment  is  governed  by  the  Inter-State  Com- 
merce act — Inter-State  Commerce  act  has  superseded 
all  State  laws  on  the  subject 546 
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INTER-STATE  COMMERCE.— Co«/i««erf.  page. 

what  is  not  interference  with  inter-State  commerce — when 

Congress  may  determine  what  rate  shall  be  applied 49 

limitation  of  liability  in  consideration  of  lower  shipping 

rate  is  not  prohibited 546 

a  party  is  not  entitled  to  complain  of  error  he  has  invited 

in  submitting  propositions  of  law 547 

JUDGMENTS  AND  DECREES. 

time  for  making  payment  as  fixed  by  condemnation  judg- 
ment begins  to  run  from  the  time  the  judgment  is  pro- 
nounced and  not  from  time  judgment  order  is  filed 87 

section  19  of  Chancery  act,  as  to  opening  decree  within 
one  year  by  a  defendant  notified  by  publication,  only, 
does  not  apply  to  a  condemnation  judgment 94 

when  judgment  cannot  be  questioned  for  lack  of  jurisdic- 
tion of  the  person — when  affidavit  does  not  show  notice 
to  the  defendants 105 

decree  cannot  be  vacated,  on  motion,  after  the  term — de- 
cree without  jurisdiction  is  void — it  is  the  duty  of  a 
party  to  obey  a  decree  regularly  obtained 156 

a  decree  cannot  grant  relief  which  the  facts  proved  would 
warrant  unless  there  are  averments  in  the  bill  to  which 
the  evidence  can  apply 270 

an  unnecessary  party  who  is  dismissed  from  suit  before 
decree  is  not  affected  by  the  decree  and  has  no  right  to 
a  writ  of  error  to  review  it 427 

when  partition  decree  is  not  void  for  want  of  jurisdiction, 
and  cannot  be  reviewed  on  appeal  from  decree  of  sale . .  453 

when  order  of  county  court  fixing  inheritance  tax  is  not 
res  judicata  in  subsequent  proceeding 489 

power  of  county  court  to  modify  order  fixing  tax 489 

when  order  of  probate  court  establishing  heirship  is  not 
competent  evidence  in  circuit  court 515 

court  cannot  decree  a  conveyance  of  land  not  mentioned 
in  the  bill — when  decree  should  direct  conveyance  sub- 

•  ject  to  widow's  life  estate 562 

JUDICIAL  SALES. 

when  delay  by  complainant  for  seven  years  after  attain- 
ing majority  will  bar  setting  aside  administrator's  sale.     64 

when  evidence  must  show  that  administrator  was,  in  fact, 
the  real  purchaser,  in  order  to  set  aside  sale 198 

inadequacy  of  price,  coupled  with  circumstances  of  un- 
fairness, may  justify  setting  aside  a  sale — when  decree 
setting  aside  a  sale  is  proper 295 
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JURISDICTION.  PAGE. 

when  alleged  violation  of  "due  process  of  law"  provision 
of  constitution  is  not  ground  for  direct  appeal — when 
cause  must  be  transferred  to  Appellate  Court 6i 

when  judgment  cannot  be  questioned  for  lack  of  jurisdic- 
tion of  the  person — general  chancery  powers  of  a  for- 
eign probate  court  must  be  properly  invoked 105 

when  affidavit  docs  not  show  notice  to  defendants — ^when 
appearance  by  executor  does  not  bind  distributees 105 

distribution  of  ancillary  assets  by  foreign  court  must  be 
in  accordance  with  the  law  of  the  domicile 105 

place  for  final  accounting  and  settlement  is  in  the  forum 
of  the  principal  administration 106 

a  decree  without  jurisdiction  is  void — equity  has  jurisdic- 
tion to  abate  a  nuisance  affecting  the  public  welfare. . .   156 

court  of  equity  may  enjoin  as  a  public  nuisance  the  keep- 
ing of  a  house  of  ill-fame 156 

filing  condemnation  petition  does  not  oust  other  courts  of 
jurisdiction  to  determine  conflicting  claims  of  title 232 

compensation  can  be  ascertained  and  paid  without  disturb- 
ing jurisdiction  of  other  courts  over  conflicting  claims.  232 

State  cannot  exercise  jurisdiction  over  a  person  not  with- 
in its  territory — what  is  necessary  to  render  jurisdiction 
of  State  court  effectual 435 

extent  of  the  "full  faith  and  credit"  provision  of  the  Fed- 
eral constitution — effect  where  individual  or  partner- 
ship does  business  in  foreign  State 435 

State  statute  providing  for  service  of  process  upon  agent 
of  non-resident  partnership  is  invalid 435 

when  a  partition  decree  is  not  void  for  want  of  jurisdic- 
tion— a  partition  decree  cannot  be  reviewed  on  appeal 
from  decree  of  sale 453 

what  is  not  a  suit  relating  to  the  revenue — when  no  con- 
stitutional question  is  involved 501 

when  order  of  probate  court  establishing  heirship  is  not 
competent  evidence  in  circuit  court 515 

parties  introducing  order  of  probate  court  in  evidence  are 
bound  thereby  even  thcugh  the  court  may  have  been 
without  jurisdiction   515 

court  first  obtaining  jurisdiction  will  retain  it  to  the  end 
of  the  controversy 515 

when  heirs  seek  to  set  aside  deed  of  ancestor  all  should 
be  made  parties — duty  of  court  to  have  necessary  par- 
ties brought  in 515 

when  the  circuit  court,  in  decreeing  specific  performance, 
does  not  invade  jurisdiction  of  probate  court 625 
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when  delay  by  complainant  for  seven  years  after  attain- 
ing majority  will  bar  setting  aside  administrator's  sale.     64 

LEASES. 

when  sum  deposited  "as  security"  for  performance  of  a 
lease  will  be  regarded  as  a  penalty,*  so  that  only  such 
damages  as  are  proved  may  be  recovered 579 

MANDAMUS. 

when  village  trustees  must  issue  building  permit — what  is 
not  good  ground  for  refusing  a  permit  to  erect  a  build- 
ing for  a  milk-distributmg  depot 256 

MASTER  AND  SERVANT. 

whether  shop  yards  switching  crew  and  main  yard  switch- 
ing crew  are  fellow-servants  is  a  question  of  fact 244 

when  refusal  of  fellow-servant  instructions  is  not  error — 
master  is  liable  if  his  negligence  combined  with  negli- 
gence of  fellow-servant  causes  injury 244 

when  injury  is  received  while  employee  was  engaged  in 
inter-State  commerce 356 

what  subject  or  field  is  covered  by  the  Federal  Employ- 
ers' Liability  act 356 

Workmen's  Compensation  act  does  not  apply  to  injuries 
received  by  employee  in  inter- State  commerce,  regard- 
less of  question  of  negligence 356 

what  does  not  show  negligence  by  brakeman  as  a  matter 
of  law — what  risk  is  not  assumed  by  a  brakeman  as  a 
matter  of  law 614 

general  rule  as  to  assumption  of  risk  of  danger  due  to 
master's  negligence — rule  as  to  assuming  risk  of  dan- 
gerous custom 615 

MAYHEM. 

when  indictment  for  mayhem  will  not  be  quashed  for  in- 
sufficiency of  charge  with  reference  to  the  act  and  in- 
tent— how  intent  may  be  shown 328 

intent  with  which  act  was  done  is  a  question  for  the  jury 
to  determine  from  the  evidence 328 

MECHANICS'  LIENS. 

owner  may  rely  upon  contractor's  sworn  statement  in  ab- 
sence of  notice  to  contrary 463 

effect  where  the  owner  makes  first  payments  without  any 
sworn  statement  by  contractor  as  to  indebtedness 463 
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MINORS.                                                                                         PAGE, 
when  interests  of  minors  under  a  will  do  not  vest  until 
time  of  distribution 333 

MISTAKE. 

a  mistake  by  one  party  is  not  a  mutual  mistake  which  a 
court  of  equity  may  correct — mistake  by  one  party  may 
be  ground  for  rescinding  contract 164 

MORTGAGES. 

burden  of  proof  is  upon  party  claiming  deed  and  bond  for 
deed  constitute  a  mortgage — intention  of  parties,  and 
not  the  form  of  the  papers,  governs 142 

when  deed  and  bond  for  deed  will  not  be  held  to  consti- 
tute a  mortgage — when  sheriff's  deed  issued  on  certifi- 
cate of  redemption  will  be  set  aside 142 

what  does  not  render  a  redemption  void  as  to  a  judgment 
creditor  of  the  mortgagor 142 

a  chattel  mortgage  must  be  e:xecuted,  acknowledged  and 
recorded  according  to  the  statute 344 

the  statute  does  not  authorize  a  chattel  mortgage  to  be 
executed  by  the  mortgagor  by  an  attorney  in  fact 345 

MOTOR  VEHICLES, 

a  city  cannot,  under  the  act  of  1911,  require  license  fee 
for  the  use  of  an  automobile  not  a  truck  or  commer- 
cial vehicle 175 

MULTIFARIOUSNESS.— See  PLEADING. 

MUNICIPAL    CORPORATIONS.— See    SPECIAL    ASSESS- 
MENTS. 

how  part  of  plat  may  be  vacated — what  does  not  affect 
rights  and  privileges  of  other  proprietors 113 

when  the  rights  of  other  proprietors  are  abridged  by  at- 
tempted vacation  of  part  of  plat — when  the  doctrine  of 
equitable  estoppel  does  not  apply 114 

when  acceptance  of  streets  is  presumed — how  acceptance 
may  be  shown — mere  acceptance  of  streets  does  not  bar 
vacation  under  the  statute 1 14 

mere  non-user  of  street  does  not  bar  public  rights 114 

city  cannot,  under  the  Motor  Vehicle  act  of  191 1,  require 
license  fee  for  the  use  of  an  automobile  not  a  truck  or 
commercial  vehicle 175 

a  city  has  no  power  to  require  a  license  to  engage  in  the 
business  of  furnishing  private  detectives 228 
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a  city  has  no  inherent  power  to  license  any  occupation — 
power  to  pass  police  ordinances  is  not  a  delegation  of 
all  the  police  power  of  the  State 228 

the  amendment  of  1913  purporting  to  entitle  a  city  to  re- 
imbursement, in  a  condemnation  suit,  for  money  paid 
at  tax  sale,  is  unconstitutional 233 

when  village  trustees  may  be  compelled  to  issue  building 
permit — what  is  not  good  ground  for  refusing  permit  to 
erect  a  building  for  a  milk-distributing  depot 256 

doubt  as  to  existence  of  a  power  is  resolved  against  a 
municipal  corporation — power  of  city  to  require  front- 
age consents  to  granting  of  building  permit 256 

town  clerk  acts  as  a  ministerial  officer  in  having  ballots 
printed  and  it  is  not  his  province  to  question  the  con- 
stitutionality of  a  law 386 

when  town  is  liable  for  cost  of  printing  ballots — what  not 
ground  for  enjoining  payment 386 

when  the  doctrine  of  equitable  estoppel  will  be  applied 
and  the  public  be  held  bound  by  its  abandonment  of  its 
rights  in  a  street 597 

NEGOTIABLE  INSTRUMENTS.— See  BILLS  AND  NOTES. 

matter  of  filling  blank  spaces  in  notes  is  governed  by  sec- 
tion 14  of  the  Negotiable  Instruments  act 603 

extent  of  authority  to  fill  blanks — when  filling  in  amount 
of  attorney's  fees  is  not  an  alteration 603 

NEGLIGENCE. 

whether  shop  yard  switching  crew  and  main  yard  switch- 
ing crew  are  fellow-servants  is  a  question  of  fact 244 

when  the  questions  of  assumed  risk  and  contributory  neg- 
ligence are  for  the  jury 244 

what  offered  proof  to  show  negligence  by  employee  is  in- 
competent— when  refusal  of  fellow-servant  instructions 
is  not  error 244 

a  master  is  liable  if  his  negligence  combined  with  negli- 
gence of  fellow-servant  caused  the  injury 244 

when  judgment  will  be  reversed  for  improper  criticism  of 
the  law  by  plaintiff's  counsel 244 

what  necessary  to  constitute  a  tort 305 

statement  of  claim  in  fourth-class  case  in  municipal  court 
of  Chicago  must  show  a  legal  liability  of  the  defend- 
ant to  plaintiff — what  not  sufficient 305 

when  injury  is  received  while  employee  was  engaged  in 
inter-State  commerce 356 
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what  subject  or  field  is  covered  by  the  Federal  Employ- 
ers* Liability  act 356 

Workmen's  Compensation  act  does  not  apply  to  injuries 
received  by  employee  in  inter-State  commerce,  regard- 
less of  question  of  negligence 356 

Workmen's  Compensation  act  is  not  within  section  5  of 
the  Federal  Employer's  Liability  act 356 

what  does  not  show  negligence  by  brakeman  as  a  matter 
of  law — what  risk  is  not  assumed  by  a  brakeman  as  a 
matter  of  law 614 

general  rule  as  to  assumption  of  risk  of  danger  due  to  the 
master's  negligence — rule  as  to  assuming  risk  of  dan- 
gerous custom   615 

NOTICE. 

when  affidavit  does  not  show  notice  to  defendants 105 

notice  of  application  for  a  change  of  venue  need  not  be 
given  the  moment  knowledge  of  prejudice  is  acquired — 
when  notice  is  reasonable 416 

when  notice,  by  publication,  of  a  meeting  to  hear  objec- 
tions to  classification  is  sufficient 470 

county  supervisor  of  assessments  cannot  change  an  as- 
sessment without  notice  to  property  owner 477 

statutory  requirement  as  to  notice  of  hearing  on  petition 
to  open  road  is  jurisdictional 569 

the  failure  of  commissioners  to  give  notice  of  hearing  on 
petition  cannot  be  waived  except  as  to  jurisdiction  of 
the  person  , 569 

NUISANCES. 

a  court  of  equity  has  jurisdiction  to  abate  a  nuisance  af- 
fecting the  public  welfare 156 

public  nuisances  are  not  limited  to  those  enumerated  in 
section  221  of  Criminal  Code 156 

court  of  equity  may  enjoin  as  a  public  nuisance  the  keep- 
ing of  a  house  of  ill-fame 156 

ORDINANCES. 

city  cannot,  under  the  Motor  Vehicle  act  of  191 1,  require 

a  license  fee  for  the  use  of  an  automobile  not  a  truck 

or  commercial  vehicle 175 

a  city  has  no  power  to  require  a  license  to  engage  in  the 

business  of  furnishing  private  detectives 228 

what  is  not  good  ground  for  refusing  permit  to  erect  a 

building  for  milk-distributing  depot 256 

268  -  43 
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doubt  as  to  existence  of  a  power  is  resolved  against  a 
municipal  corporation — power  of  city  to  require  front- 
age consents  to  granting  of  building  permit 256 

PARTIES. 

the  marshaling  of  securities  is  an  equitable  proceeding  to 
which  all  interested  persons  must  be  parties 151 

one  claiming  an  adverse  interest  in  land  is  not  a  neces- 
sary party  to  a  partition  suit 427 

one  not  a  party  to  the  suit  nor  affected  by  the  decree  is 
not  entitled  to  review  decree  by  writ  of  error 427 

all  parties  to  the  record  in  the  lower  court  must  be  made 
parties  to  writ  of  error — when  there  must  be  a  sever- 
ance of  interests 427 

when  heirs  seek  to  set  aside  deed  of  ancestor  all  should 
be  made  parties — duty  of  court  to  have  necessary  par- 
ties brought  in 515 

in  equity  all  persons  claiming  rights  in  the  subject  mat- 
ter should  be  made  parties — when  an  objection  for  want 
of  proper  parties  may  be  taken 516 

when  there  must  be  a  severance — severance  must  be  had 
before  case  is  taken  under  advisement 575 

PARTITION. 

when  it  is  not  error  to  consolidate  suit  for  partition  and 
suit  for  divorce 96 

when  doctrine  of  resulting  trust  does  not  apply 97 

inadequacy  of  price,  coupled  with  circumstances  of  un- 
fairness, may  justify  setting  aside  judicial  sale — when 

decree  setting  aside  sale  is  proper 295 

*    one  claiming  an  adverse  interest  in  the  land  is  not  a  nec- 
essary party  to  a  partition  suit 427 

unnecessary  party  who  is  dismissed  from  a  partition  suit 
before  decree  is  not  affected  by  the  decree 427 

one  not  a  party  to  the  suit  nor  affected  by  the  decree  is 
not  entitled  to  review  decree  by  writ  of  error.. 427 

what  recitals  in  deed  do  not  preclude  introduction  of  evi- 
dence of  non-delivery — what  does  not  show  a  delivery.  442 

when  a  partition  decree  is  not  void  for  want  of  jurisdic- 
tion— a  partition  decree  cannot  be  reviewed  on  appeal 
from  decree  of  sale 453 

when  no  question  of  homestead  is  involved  on  appeal — 
what  is  not  a  valid  objection  to  decree 453 

when  an  objection  to  commissioners'  fees  in  partition  is 
waived   453 
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PARTNERSHIP.  page. 

eflfect  whepe  an  individual  or  a  partnership  does  business 

in  a  foreign  State .- . . .  435 

in  Illinois  a  partnership  is  not  a  legal  entity  distinct  from 

the  persons  composing  it 435 

State  statute  providing  for  service  of  process  upon  agent 

of  non-resident  partnership  is  invalid 435 

PLATS. 

how  part  of  plat  may  be  vacated — what  does  not  affect 
rights  and  privileges  of  other  proprietors 113 

when  the  rights  of  other  proprietors  are  abridged  by  at- 
tempted vacation  of  part  of  plat — ^when  the  doctrine  of 
equitable  estoppel  against  city  does  not  apply 114 

when  acceptance  of  streets  is  presumed — how  acceptance 
may  be  shown — ^mere  acceptance  of  streets  does  not  bar 
vacation  under  the  statute 114 

mere  non-user  of  street  does  not  bar  public  rights 114 

when  doctrine  of  equitable  estoppel  will  be  applied  and  the 
public  be  held  bound  by  its  apparent  abandonment  of 
its  rights  in  a  street 597 

PLEADING. 

no  inflexible  rule  as  to  what  constitutes  multifariousness 
can  be  laid  down — an  objection  of  multifariousness  fre- 
quently raises  a  question  of  convenience. ,'. 22 

tests  used  in  determining  multifariousness 22 

a  bill  joining  different  claims  against  different  defendants 
may  be  multifarious — when  the  bill  may  be  objected  to 
as  multifarious  22 

what  is  commonly  understood  by  term  "multifariousness" 
as  applied  to  pleadings 22 

court  may  award  alimony  under  a  general  prayer  for  re- 
lief in  a  bill  for  divorce 96 

section  40  of  Municipal  Court  act  construed — statement 
of  claim  in  fourth-class  case  must  show  a  legal  liability 
of  defendant  to  plaintiff 305 

when  failure  to  move  for  more  specific  statement  of  claim 
is  not  a  waiver  of  right  to  object  to  defects 305 

inferences  cannot  be  permitted  to  take  the  place  of  nec- 
essary allegations  in  a  bill 344 

what  allegation  does  not,  of  itself,  establish  the  fact  that 
property  is  personal  property 344 

when  a  defendant  to  a  bill  to  foreclose  chattel  mortgage 
may  present  her  defense  by  general  demurrer 344 
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it  is  not  the  office  of  a  demurrer  to  set  out  facts 383 

indictment  for  taking  indecent  liberties  need  not  negative 
the  proviso  of  the  act 635 

POLICE  PENSIONS. 

a  police  patrolman  has  no  vested  interest  in  his  unearned 
salary  nor  in  the  police  pension  fund 61 

POLICE  POWER. 

power  given  to  cities  to  pass  police  ordinances  is  not  a 

delegation  of  all  the  police  power  of  the  State 228 

a  city  has  no  power  to  require  a  license  to  engage  in  the 

business  of  furnishing  private  detectives 228 

PRACTICE. 

when  alleged  violation  of  "due  process  of  law"  provision 
of  constitution  is  not  ground  for  direct  appeal — when 
cause  must  be  transferred  to  Appellate  Court 61 

when  condemnation  proceeding  must,  under  section  10  of 
Eminent  Domain  act,  be  regarded  as  abandoned 87 

time  for  making  payment  as  fixed  by  condemnation  judg- 
ment begins  to  run  from  the  time  the  judgment  is  pro- 
nounced and  not  from  time  judgment  order  is  filed. ...     87 

section  19  of  Chancery  act,  as  to  opening  decree  within 
one  year  by  a  defendant  notified  by  publication,  only, 
does  not  apply  to  a  condemnation  judgment 94 

when  the  setting  aside  of  deeds  and  setting  aside  of  will 
must  be  combined  in  one  suit 135 

filing  condemnation  petition  does  not  oust  other  courts  of 
jurisdiction  to  determine  conflicting  claims  of  title 232 

if  title  to  land  condemned  is  in  litigation  it  is  proper  to 
order  compensation  paid  to  county  treasurer 232 

petitioner's  connection  with  case  ceases  when  it  pays  the 
compensation  to  the  county  treasurer 232 

what  is  a  proper  enforcement  of  equitable  rights  in  a  con- 
demnation proceeding 232 

power  of  Supreme  Court  to  dismiss  the  action  when  dis- 
missing an  appeal 301 

statement  of  claim  for  tort  in  fourth-class  case  in  the  mu- 
nicipal court  must  show  a  legal  liability  of  the  defend- 
ant to  the  plaintiff 305 

when  the  failure  to  move  for  a  more  specific  statement  of 
claim  is  not  a  waiver  of  right  to  object  to  defects 305 

what  finding  is  not  sufficient  to  justify  granting  prayer  of 
petition  to  sell  land  to  pay  debts 324 
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to  sustain  a  decree  granting  prayer  of  petition  to  sell  land 
to  pay  debts  the  evidence  must  be  preserved  as  in  a 
chancery  case 324 

the  abstract  of  record  must  be  full  and  complete  for  the 
presentation  of  the  errors  assigned 328 

when  defendants  to  an  application  to  register  title  cannot 
complain  that  other  defendants  have  not  been  brought 
into  court  350 

when  opposite  party  is  bound  by  the  portion  of  the  rec- 
ord brought  up  under  a  prcBcipe 350 

when  presumption  that  errors  are  cured  by  portion  of  rec- 
ord not  brought  up  does  not  apply 350 

when  motion  to  correct  the  record  is  properly  denied — 
there  must  be  no  prejudicial  error  in  a  criminal  case 
where  the  case  is  close  on  the  facts 390 

refusal  to  limit  opening  statement  of  State's  attorney  to 
its  proper  scope  is  error 390 

what  conduct  by  State's  attorney  is  improper — what  con- 
duct by  trial  judge  is  prejudicial 391 

what  facts  are  settled  by  judgment  of  Appellate  Court — 
facts  as  to  which  Appellate  Court  makes  no  finding  are 
presumed  found  the  same  as  by  trial  court 418 

extent  to  which  a  case  may  be  reviewed  which  comes  up 
upon  a  certificate  of  importance 418 

what  is  not  a  compliance  with  an  agreement  to  discon- 
tinue a  suit 418 

one  not  a  party  to  the  suit  nor  affected  by  the  decree  is 
not  entitled  to  a  writ  of  error  to  review  it 427 

all  parties  to  the  record  in  lower  court  must  be  made  par- 
ties to  a  writ  of  error — when  there  must  be  a  severance 
of  interests 427 

partition  decree  cannot  be  reviewed  on  appeal  from  de- 
cree of  sale — when  objection  to  commissioners*  fees  in 
partition  is  waived 453 

what  is  not  a  suit  relating  to  the  revenue — when  no  con- 
stitutional question  is  involved 501 

a  party  is  not  entitled  to  complain  of  error  he  has  invited 
in  submitting  propositions  of  law 547 

when  there  must  be  a  severance — severance  must  be  had 
before  case  is  taken  under  advisement 575 

failure  to  argue  alleged  errors  in  the  Appellate  Court  is  a 
waiver  thereof 579 

what  question  is  raised  by  a  request  for  an  instruction 
directing  a  verdict  for  defendant 614 

when  giving  incorrect  instruction  will  not  reverse 615 
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the  statute  does  not  authorize  a  chattel  mortgage  to  be 

executed  by  the  mortgagor  by  an  attorney  in  fact 345 

State  statute  providing  for  service  of  process  on  an  agent 

of  a  non-resident  partnership  is  invalid 435 

PROPOSITIONS  OF  LAW. 

a  party  is  not  entitled  to  complain  of  error  he  has  invited 
in  submitting  propositions  of  law 547 

PUBLIC  UTILITIES. 

when  relief  granted  to  a  shipper  is  within  scope  of  the 
complaint — what  is  not  an  interference  with  inter-State 
commerce   49 

when  Congress  may  determine  what  rate  shall  be  ap- 
plied— limits  of  power  of  court  to  review  an  order  fix- 
ing rates 49 

Public  Utilities  Commission  has  power  to  require  grade 
of  old  road  to  be  raised — present  condition  of  law  as  to 
one  railroad  crossing  another  at  grade 68 

Public  Utilities  Commission  has  full  power  over  the  cross- 
ing of  one  railroad  by  another 68 

the  question  whether  there  shall  be  a  grade  crossing  rests 
with  the  Public  Utilities  Commission 69 

mutual  telephone  company  may  be  a  public  utility — when 
telephone  company  is  public  utility — public  use  defined.  411 

RAILROADS. 

when  relief  granted  to  a  shipper  is  within  scope  of  the 
complaint — what  is  not  an  interference  with  inter-State 
commerce 49 

when  Congress  may  determine  what  rate  shall  be  ap- 
plied— limit  of  power  of  court  to  review  an  order  fix- 
ing rates 49 

Public  Utilities  Commission  has  power  to  require  grade 
of  old  road  to  be  raised — present  condition  of  law  as  to 
one  railroad  crossing  another  at  grade 68 

Public  Utilities  Commission  has  full  power  over  crossing 
of  railroads — one  company  cannot  take  the  property  of 
the  other  without  compensation 68 

legislature  has  not  intended  to  abolish  the  crossing  of  one 
railroad  by  another  at  grade 69 

the  question  whether  there  shall  be  a  grade  crossing  rests 
with  the  Public  Utilities  Commission 69 

whether  shop  yard  switching  crew  and  main  yard  switch- 
ing crew  are  fellow-servants  is  a  question  of  fact 244 
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when  the  questions  of  assumed  risk  and  contributory  neg- 
ligence are  for  the  jury 244 

what  offered  proof  to  show  negligence  by  an  employee  is 
properly  refused — when  a  refusal  of  fellow-servant  in- 
structions is  not  error 244 

the  master  is  liable  if  his  negligence  combined  with  the 
negligence  of  a  fellow-servant  caused  the  injury 244 

when  judgment  will  be  reversed  for  improper  criticism  of 
the  law  by  plaintiff's  counsel 244 

re-classification  of  lands  must  be  in  accordance  with  jus- 
tice and  right — rule  as  to  classifying  land  occupied  by 
railroad  right  of  way i 265 

when  injury  is  received  while  employee  was  engaged  in 
inter-State  commerce ; . . . .  356 

what  subject  or  field  is  covered  by  the  Federal  Employ- 
er's Liability  act 356 

Workmen's  Compensation  act  does  not  apply  to  injuries 
received  by  employee  in  inter-State  commerce,  regard- 
less of  question  of  negligence ^  . .  356 

Workmen's  Compensation  act  is  not  within  section  5  of 
Federal  Employer's  Liability  act 356 

inter- State  shipment  is  governed  by  Inter- State  Commerce 
act — Inter-State  Commerce  act  has  superseded  all  State 
laws  on  the  subject 546 

limitation  of  liability  in  consideration  of  lower  shipping 
rate  is  not  prohibited 546 

effect  where  published  tariff  rate  is  based  on  valuation  of 
goods — limitation  on  right  of  recovery  in  case  of  loss..  547 

what  does  not  show  negligence  by  brakeman  as  a  matter 
of  law — what  risk  is  not  assumed  by  a  brakeman  as  a 
matter  of  law 614 

general  rule  as  to  assumption  of  risk  of  danger  due  to  the 
master's  negligence — rule  as  to  assuming  risk  of  dan- 
gerous custom 615 

RAPE. 

in  a  prosecution  -  for  rape,  proof  of  complaint  must  not 
name  the  accused •  390 

what  testimony  by  father  of  complaining  witness  is  com- 
petent— it  is  not  proper  to  allow  mother  of  complaining 
witness  to  repeat  latter's  statements 391 

when  questions  by  State's  attorney  are  prejudicial  though 
objections  are  sustained  thereto 391 

what  conduct  by  State's  attorney  is  improper — what  con- 
duct by  trial  judge  is  prejudicial 391 
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REAL  PROPERTY.— See  WILLS.  page. 

effect  of  section  6  of  the  Conveyances  act — ^when  deed 
does  not  purport  to  grant  a  future  estate 29 

requisites  of  deed  granting  an  immediate  estate  in  posses- 
sion— it  is  essential  that  grantee  be  in  being  at  time  of 
the  conveyance  29 

when  deed  does  not  create  a  future  estate  in  the  heirs  of 
the  body  of  the  named  grantee 29 

what  provision  of  deed  is  part  of  granting  clause — what 
does  not  cut  down  fee  to  life  estate 270 

when  gift  over  by  deed  is  void — what  provision  contem- 
plates power  to  dispose  of  fee  by  will 270 

question  of  abandonment  of  homestead  is  largely  one  of 
intention — when  widow's  removal  from  homestead  will 
be  tkken  as  an  abandonment 456 

heirs  may  by  parol  agreement  with  widow  fix  the  limits 
of  homestead  and  dower  interests 563 

REDEMPTION. 

what  does  not  render  redemption  void  as  to  a  judgment 
creditor  of  mortgagor — when  deed  issued  on  a  certifi- 
cate of  redemption  will  be  set  aside 142 

REGISTRATION  OF  TITLE. 

when  the  court  may  order  title  to  be  registered  subject  to 

an  incumbrance 350 

when  delay  in  filing  application  after  date  of  affidavit  does 

not  destroy  efficacy  of  affidavit 350 

when  defendants  to  an  application  cannot  complain  that 

other  defendants  were  not  served 350 

when  exceptions  to  examiner's  report  will  be  considered 

as  having  been  raised  in  lower  court. 350 

when  order  to  register  title  must  be  reversed 350 

RES  JUDICATA. 

what  additional  evidence  does  not  make  a  new  case  on 

second  trial 461 

when  order  of  county  court  fixing  inheritance  tax  is  not 

res  judicata  in  subsequent  proceeding 489 

RESULTING  TRUSTS.— See  TRUSTS. 

REVENUE.— See  TAXES. 

what  is  not  a  suit  relating  to  the  revenue  in  the  sense  of 
giving  Supreme  Court  jurisdiction  of  appeal 501 
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what  may  be  shown  as  affecting  credibility  of  prosecut- 
ing witness — when  refusal  to  allow  proper  proof  will 
not  reverse 542 

SEAL. 

want  of  consideration  is  not  ground  for  setting  aside  an 
instrument  under  seal 41 

SELF-DEFENSE.— See  CRIMINAL  LAW. 

SETTLEMENT  OF  ESTATES.— See  ADMINISTRATION. 

SPECIAL  ASSESSMENTS. 

when  provision  of  ordinance  as  to  grading  parkways  is 
not  invalid — estimate  of  cost  and  the  ordinance  should 
be  read  together 448 

when  cost  of  labor  need  not  be  stated  in  separate  item — 
what  not  a  fatal  defect  in  estimate '. 448 

what  not  a  variance  between  estimate  and  ordinance 449 

section  15  of  Farm  Drainage  act  does  not  preclude  sign-, 
ers  of  drainage  petition  from  objecting  that  the  assess- 
ment exceeds  the  benefits 470 

provision  of  ordinance  concerning  grade  construed — ^when 
it  is  sufficient  for  ordinance  to  refer  to  city  datum 482 

fact  that  an  ordinance  refers  both  to  "city  datum"  and  to 
"datum"  is  not  ground  for  objection 482 

ordinance  should  be  construed,  if  reasonably  possible,  so 
as  to  sustain  it 482 

when  paving  ordinance  need  not  give  width  of  excepted 
portion  of  lot 483 

when  proof  that  railroad  property  is  capable  of  use  for 
residence  and  business  purposes  is  proper 483 

objection  that  apportionrtient  of  cost  of  improvement  is 
inequitable  cannot  be  considered 483 

SPECIFIC  PERFORMANCE. 

when  remedy  by  specific  performance  is  available  though 
contract  relates,  in  part,  to  personalty — what  may  be 
provided  by  way  of  penalty 625 

when  circuit  court,  in  decreeing  specific  performance,  does 
not  invade  jurisdiction  of  probate  court 625 

STABLES. 

what  is  not  good  ground  for  refusal  of  permit  to  erect  a 
building  for  a  milk-distributing  depot 256 
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STATUTES.— See    CONSTRUCTION;     CONSTITUTIONAL 
LAW.                                                                                      PACE. 
what  is  meant  by  construing  a*  statute  strictly — the  inten- 
tion of  the  legislature  is  what  is  to  be  determined 68 

statute  should  be  construed  with  reference  to  common  law.  157 
each  part  or  section  of  a  statute  should  be  construed  with 
every  other  part  or  section 406 

STREETS  AND  ALLEYS.— See  HIGHWAYS. 

SURETIES. 

what  defense  by  surety  cannot  be  availed  of  at  law 151 

the  marshaling  of  securities  is  an  equitable  proceeding  to 

which  all  interested  persons  must  be  parties 151 

what  is  not  a  defense  to  action  against  guarantors — when 
creditor  holding  collateral  security  is  a  trustee  for  sure- 
ties liable  on  different  debts 151 

TAXES. 

commissioners*  certificate  of  levy  is  not  essential  to  the 
People's  prima  facie  case  on  application  for  judgment 
for  a  farm  drainage  assessment 470 

original  assessment  of  property  cannot  be  made  by  put- 
ting down  a  lump  sum 477 

county  supervisor  of  assessments,  in  changing  an  assess- 
ment, does  not  act  as  an  original  assessor 477 

county  supervisor  of  assessments  cannot  change  assess- 
ment without  notice  to  property  owner 477 

TELEPHONE  COMPANIES. 

a  mutual  telephone  company  may  be  a  public  utility — pub- 
lic use  defined 411 

a  telephone  corporation  has  power  of  eminent  domain — 
when  instruction  authorizing  nominal  damages  is  not 
misleading   5^4 

TOWNS.— See  MUNICIPAL  CORPORATIONS. 

TRIAL. 

what  question  by  the  State's  attorney  is  proper  cross- 
examination  210 

when  threat  by  court  to  punish  accused  for  contempt  is 
not  improper  conduct 211 

when  questions  of  assumed  risk  and  contributory  negli- 
gence are  for  the  jury 244 
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when  a  judgment  will  be  reversed  for  improper  criticism 
.  of  the  law  by  plaintiff's  counsel. . , 244 

refusal  to  limFt  opening  statement  of  State's  attorney  to 
its  proper  scope  is  error 390  • 

when  questions  by  State's  attorney  are  prejudicial  though 
objections  are  sustained  thereto 391 

what  conduct  by  State's  attorney  is  improper — what  con- 
duct by  trial  judge  is  prejudicial 391 

when  right  to  change  of  venue  is  absolute 416 

notice  of  application  for  a  change  of  venue  need  not  be 
given  the  moment  knowledge  of  prejudice  is  acquired — 
when  notice  is  reasonable 416 

extent  to  which  facts  stated  in  opinions  in  reported  cases 
may  be  read  to  jury — when  allowing  facts  to  be  read  is 
prejudicial  error 586 

what  question  is  raised  by  a  request  for  an  instruction 
directing  a  verdict  for  the  defendant — what  is  not  im- 
proper cross-examination  of  station  agent 614 

TRIAL  BY  JURY. 

there  is  no  right  to  a  trial  by  jury  on  question  of  benefits 
on  annexing  land  to  special  drainage  district 470 

TRUSTEES. 

what  is  not  a  direct  devise  of  fee  to  children — when  trus- 
tee will  take  a  fee 524 

provision  o|  will  that  appraisement  dnd  distribution  by 
executors  shall  be  final  is  invalid 524 

when  widow  is  bound  by  terms  of  a  decree  construing  a 
will  as  creating  a  trust 525 

TRUSTS. 

when  doctrine  of  resulting  trust  does  not  apply 97 

VACATION  OF  PLATS.— See  PLATS. 

VERDICT. 

when  verdict  in  prosecution  for  taking  indecent  liberties 
with  a  child  is  not  insufficient 635 

VILLAGES.— See  MUNICIPAL  CORPORATIONS. 

WAIVER. 

when  failure  to  move  for  more  specific  statement  of  claim 

is  not  a  waiver  of  right  to  object  to  defects 305 

when  objection  to  commissioners'  fees  is  waived 453 
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failure  of  highway  commissioners  to  give  notice  of  hear- 
ing on  petition  to  open  road  cannot  be  waived  except  as 
to  jurisdiction  of  the  person ' 569 

failure  to  argue  alleged  errors  in  the  Appellate  Court  is 
a  waiver  thereof 579 

WILLS. 

distribution  of  ancillary  assets  by  foreign  court  must  be  in 
accordance  with  law  of  domicile — when  specific  legacy 
does  not  fall  into  the  residue 105 

when  incorrect  description  in  will  may  be  rejected — when 
misdescription  in  will  is  without  effect 135 

when  the  setting  aside  of  deeds  and  setting  aside  of  will 
must  be  combined  in  one  suit 135 

when  presumptions  will  be  indulged  in  favor  of  the  due 
execution  and  attestation  of  a  will j68 

what  makes  a  prima  facie  case  in  favor  of  the  due  execu- 
tion of  a  will — when  mistake  in  date  of  testamentary 
and  attestation  clauses  is  not  fatal 168 

courts  endeavor,  in  construing  a  will,  to  give  effect  to  the 
testator's  intention 332 

clauses  of  will  providing  for  reversion  in  case  of  death  of 
legatees  without  issue  construed 332 

usual  meaning  of  words  "death  without  issue" 332 

proper  construction  of  words  "death  without  issue"  where 
the  fund  is  in  a  trustee — when  interests  of  minors  do 
not  vest  until  time  of  distribution 333 

object  of  construing  will  is  to  ascertain  the  ttstator's  in- 
tention— court  should  consider  whole  scope  and  plan  of 
testator  in  construing  will 524 

when  circumstances  surrounding  testator  may  be  consid- 
ered in  construing  will . : 524 

what  is  not  a  direct  devise  of  fee  to  children — when  trus- 
tee will  take  a  fee 524 

provision  of  will  that  appraisement  and  distribution  by 
executors  shall  be  final  is  invalid 524 

when  widow  is  bound  by  terms  of  decree 525 

when  devisees  may  elect  to  re-convert  money  into  land — 
when  circuit  court  does  not  invade  jurisdiction  of  pro- 
bate court 625 

WITNESSES. 

attorney  in  the  case  is  not  disqualified  to  testify  but  his 

relationship  affects  weight  to  be  given  his  testimony ...     11 
what  is  necessary  to  qualify  a  lay  witness  to  testify  as  to 
the  soundness  of  mind  of  the  accused 210 
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-     usual  meaning  of  words  "death  without  issue" 332 

proper  construction  of  words  "death  without  issue"  where 
the  fund  is  in  a  trustee 333 

WORKMEN'S  COMPENSATION  ACT. 

Workmen's  Compenstition  act  does  not  apply  to  injuries 
received  by  employee  in  inter-State  commerce,  regard- 
less of  the  question  of  negligence 356 
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